Cak- Hes byg- U8 - Pos 


THE ANNALS 


of the American Academy jof Political 
and Social Science 


THORSTEN SELLIN “7 


EDITOR P en 
DONALD YOUNG E v 
ASSOCIATE EDITOR . L 





GOVERNMENT FINANCE IN THE 
` MODERN ECONOMY 


_ Edited by 
PAUL STUDENSKI, Ph.D. 
Professor of Economics 
New York University 
New York City 


SUPPLEMENT: RISING PRICES AND THE CONSUMER 


PHILADELPHIA 
1936 


~ FRANCE: L. Larose, Rue Soufflot, 22, Paris. 


e 


Copyright, 1936, by 
THE AMERICAN ÅCADEMY OF POLITICAL AND SOCIAL SCIENCE 





All rights reserved 

a 
' i = 2 an ae Í 

s Pa 
e = 4 
FOREIGN AGENTS | 

AUSTRALIA: Melbourne University Press, The University, Carlton, Victoria. A 
ENGLAND: P. S. King & Son, Ltd., Orchard House, Great Smith St., Westmit a ~ 





- London, S. W. 1. 


` GERMANY: Mayer & Müller, 2 Prinz Louis Ferdinandstriisse, Berlin, N. W. 
ITALY: Libr. Intern. Fratelli Treves, Galleria Vie Em. 66-68, Milan. 

SPAIN: E. Dossat, 9 Plaza de Santa Ana, Madrid. 

- SWITZERLAN D: Librairie Kundig, Place du Lac, 1, Geneva. 

CHINA: The Chinese-American Publishing Company, 78 Nanking Road, Shanghai. 


CONTENTS 
ecg, ORD 
nE i PUBLIC EXPENDITURES i ON 
"RY OF PUBLIC EXPENDITURES . .,. . . . . . Gerhard Colm ' 
PUBLIC EXPENDITURE POLICIES AND TRENDS . . . . Harold W. Guest 


ip 
as 


CLASSIFICATION AND MEASUREMENT OF PUBLIC 
EXPENDITURES . wy 4 . . Wylie Kilpatrick 


PUBLIC REVENUES—GENERAL CONST. DERATIONS 
MODERN FISCAL SYSTEMS, THEIR CHARACTERISTICS AND 


TRENDS OF DEVELOPMENT .... . . . Paul Studenski 
poise 

COORDINATION OF FEDERAL, STATE, AND LOCAL TAX 

SYSTEMS .... . . . Mabel Newcomer 
THE SOCIAL ASPECTS OF TAX EXEMPTION. . . . . James W. Martin 
econ nea nT ttn O EN MOTI I er ee 
THE USE OF THE TAXING POWER FOR NON-FISCAL 

PURPOSES... . a Harvey W. Peck 
A DEFENSE OF THE SINGLE TAX PRINCIPLE. . . Bete Gunnison Brown 
RATES AND REVENUES OF PUBLIC ENTERPRISES . . . . John Bauer 


i PECIFIC TAXES 
THE PLACE OF PERSONAL INCOME TAXES IN A MODERN 


FISCAL SYSTEM... . . Clarence Heer 
THE PROPER SPHERE OF DEATH TAXES Bes . . . Paul Haensel 
THE TAXATION OF BUSINESS ENTERPRISE—ITS THEORY 

AND PRACTICE... . . . Alfred G. Buehler 
THE SALES TAX... . woe eee ee ew eee Carl Shoup 
EXCISES IN MODERN TIMES . So Sep at 8 . . . . . Alzada Comstock 
CUSTOMS DUTIES AS A REVENUE RESOURCE. . . . . . A.M. Fox 
THE GENERAL PROPERTY TAX, THE MAINSTAY OF LOCAL 

FISCAL AUTONOMY .. . . . Jens P. Jensen 
SPECIAL ASSESSMENTS AND LICENSES . . . . . Ernest Herman Hahne 

~~ PUBLIC CREDIT» 
l yiu ‘CREDIT, ITS POTENCY AND LIMITATIONS . . » Paul Studenski 


THE TECHNIQUE OF BORROWING AND "REPAYMENT . T. David Zukerman 


A PROPOSAL FOR COMPLETE GOVERNMENT OWNERSHIP OF 
~ CURRENCY AND CREDIT *. . . . . Irving B. Altman 


SOME PHASES OF FINANCIAL ADMINISTRATION 
FINANCIAL PLANNING—ITS POLITICAL AND ECONOMIC 


BASES . . . . . A, E. Buck 
AN INVENTORY OF STATE SUPERVISION OF LOCAL 

FINANCE .... . .> Wylie Kilpatrick 
FEDERAL TAX ADMINISTRATION, a Grete . . . . Roswell Magill 

ADMINISTRATION OF STATE TAXES AS VIEWED BY AN ` 
1 ADMINISTRATOR . . . . Mark Graves 
ADMINISTRATION OF THE PROPERTY TAX . . . . . . J. L. Jacobs 

è S xi 


oo, aga 





exii f A CONTENTS 


CERTAIN PROBLEMS OF FINANCIAL POLICY : 


FINANCING OF PUBLIC WORKS—AN EXPANSIONIST POINT pac 
OF VIEW . . eae eee . . David Cushman Coyle 20% 


FINANCING SOCIAL SECURITY . . at. . . . Abraham Epstein” ` 
APPROACH TO THE PROBLEM OF WAR FINANCE . . . John Tf. "j 
223 


OVIET GOVERNMENT FINANCE BND THE ECONOMIC 
PLAN. ... . . . «Alexander Gourvit 


NOTES ON BOOKS AND ere IN PUBLIC FINANCE . Mabel L. Walker 233 : 
SUPPLEMENT: RISING PRICES AND THE CONSUMER 





NEW DEAL COSTS AND THE HIGH COST OF LIVING .° . Gilbert H.Montague 247 
THE PROSPECT OF RISING PRICES FROM THE MONETARY ` 
ANGLE ... . . . . Edwin Walter Kemmerer 255 
THE CONSUMER AND COMPETITION - oe . . . . . . Leon Henderson 268 
BOOK DEPARTMENT f 

Asutey, Roscoz Lewis. Our Contemporary Civilization. Harry Elmer Barnes. seeen 290 
Axx, Leonan H. Bésiness Law. Blake E. Nicholson............ Sa ene ors 290 
Brar, Bette Boone. Juvenile Probation. Thorsten Sellin............. 2.2 eee nee 303 
Brarp, Cuartes A. An Economic Interpretation of the Constitution of the United States. - 

Lane: W. Laneaster is ¢.2.3se'dee es sirene ie cite eb tine Bebe ood be oe gs BOT Re Hey 283 
Bennett, H. Arnon. The Constitution in School and College. Willard Waller........ 284 
Brack, Russet Van Nust, and Mary Heners Brack. Building Lines and Reservations 

for Future Streets. Bernard J. Newman. ........... 0. cece cece tee eee cence tenet 289 
Browper, Eart. Communism in the United States. Harold D. Lasswell............. 285 
BURCHFIELD, Laverne. Student?’ Guide to Materials in Political Science. Lane W. 

Lancaster: £0559 aie sro sesh anena a aie wie Gio ae ce Sha Sie get dl ede betcha ow EREE 6 ete 8 287 
Cuypr, PauL H. Japan’s Pacific Mandate. Luther H. Evans...........-...-... s.. 295 4 
Door, Leonarbo W. Propaganda, Its Psychology and Technique. Harry Elmer Barnes., 284 $ 
Duncan, W. G. K. (Ed.). Trends in Australian Politics. C. Hartley Grattan........ 286 + 
Durer, E. F. M. The Problem of Credit Policy. F. Cyril James............0. 00000 27 
Economic Essays in Honor of Wesley Clair Mitchell. Hans Neisser....... 0-00.00 nnan gio 
Farnson, MERLE. International Socialism and the World War. Edward Berman. ..>. e f® 
Fricx, Auvexanper C. Modern World History since 1775. E. Malcolm Carroll....... 2 "991 
Forn, Guy Sranron (Ed.). Dictatorship in the Modern World. Harold D. Lasswell.... 292 
Foster, Henry A. The Making of Modern Irag. Walford L. Hoskins............... 297 
GAYER, ARTHUR D. Public Works in Prosperity and Depression. William N. Loucks... 273 ; 
GILFILLAN, S. C. Inventing the Ship. Z. C. Dickinson. ........... 00 cece eee eee 299 

The Sociology of Invention. Z. C. Dickinson. ........ 0.60 cc cece cece neces i 299 
Guveck, SHELDON and Exzanor. Five Hundred Delinquent Women. Thorsten Sellin... 303 
Harr, Horner and Erua B. Personality and the Family. A rejoinder...........++. 305 
Hourzcuaw, Henry F. The Principles of Ma@ficting. Ralph F. Breyer............+. 278 
Jackson, J. Hamppen. The Post-War World. Harold F. Gosnell..............-.-4+, 291 
‘Karsten, RAFAEL, The Head-hunters of Western Amazonas. J. Alden Mason........, 304 
i ; . 
S ' . e 








+ 
e 


CONTENTS ; XH . 


PAGE 
Kerra, A.B. Letters on Imperial Relations, Indian Reform, Constitutional and International 
Law, 1916-1985. Lennox A. Mills. ... . nubs ce O alec as ielnd b's Neg Recent sk EES 295 


_ KENNÉDY, ALBERT J., etal. Social Settlements in New York City. James H. S. Bossard.. 302 
Korr, J. H., and EDMUND DES. BRUNNER. A Study of Rural Society, Its Organi-ation and 


Changes. Carle C. Zimmerman. . 2.2.0.0. cc ec nen ener eee eeees 301 
Lanstne, Ropert. War Memoirs. Samuel Flagg Bemis........ ......2-2..-.2+--. 294 
Lawrence, Davip. Stumbling into Socialism. Broadus Mitchell.................... 281 
Lepawsky, ALBERT. Home Rule for Metropolitan Chicago. Lane W. Lancaster........ 287 
LIPPINCOTT, BENJAMIN E. (Ed. ). Government Control of the Economic Order. William G. 

Welle ste cei re EEE au ated E erage E eee dude ate des ie NE E Se Sealing eas 282 
Loss, Hanoxp, ef al. The Chart of Plenty. Edward Berman. boi arae ba eas en ATA 
Manning, Wium R. (Ed.). Diplomatic Correspondence a the United ace Inter- 

American Affairs, 1881-1860. Vol. V, Chile and Colombia. Lewis Hanke. . .... 298 

_MerneR, Orro, and Greore Kaisenperc. Staats- und Verwaltungsrecht im Dritten Reich. 

+ Harwood L- Childs reeeo pear ai a EEE E ok Sa oe Va Basia ata aA 285 
Mooney, Martin.. Crime, Incorporated. Thorsten Sellin. . aN ied Wk oc ae Maua ate oo coed OOS 
Municipal Year Book, 1935. Clinton Rogers Woodruff. . Pies eigiesay 2B 
Nose, G. Bernarp. Policies and Opinions at Paris, 1919. Oise James fae i has 293 
Rea, Grorce Bronson. The Case for Manchoukuo. Maurice T.Price............... 296 
Ring, Sister Mary Ienatius. Villeneuve-Bargemont, Precursor of Modern Social Ca- 

tholicism (1784-1850). William G. Welk.. ...... 0... c ccc cece eee ee ee ene 280 
Rowu, Haroub B. Tobacco under the AAA. Carle C. Zimmerman............. Lace. 272 
Spencer, Wittiam H, Collective Bargaining under Section 7 (a) of the National Industrial 

Recovery Act. William G. Welk... 0.6.0... ccc cee eee ene eens 275 
Swayzer, CLEON OLIPHANT. oe z Court in Labor aA Cases. Edward 

Berman........ wee ie 276 
Taytor, Atonzo E. The New Deal and Foreign 1 Trade. E. M. Winslow. renen (212 
Tuompson, Warren S. Population Problems. Frank W. Notestein. . soavon i, B02 
TucweLL, Rexrorp G., and Leon H. Keyserure (Eds.). Retiring E Education. James 

H. S. Bossard.. sc... 298 
WEIGERT, OSCAR. ` Administration a Placement and Uñemplojmeni T nsurance in A Germani. 

C. A. Kulp.. eee E E E E E ee ha sagi@e tes nee E 
Waite, anaw. Money and 4 Banking Wilford J. Hiteman................2.00 0205 278 
Woorror, Barsara. Plan or No Plan. F. Cy™l James..........0. 0000 ccc cece cee 275 
Youne, Kina. Source Book for Sociology. Erville B. Woods................ see. 299 

INDEX Sic ia aeaa EEEa aSa EEE NS E EE E EA ETA 308 


The articles appearing in THE ANNALS are 

indexed in the Readers’ Guide to Periodical 

Literature and the Industrial Arts Index. 
~~ 









































Politi Land. § ial Sci 


ONE RESEARCH. FELLOWSHIP 


IN- 


THE SOCIALSCIENCES 
Jhe James-Rowe Fellowship 
‘Carrying a stipend of $2000 


Purpose: 

This fellowship will be assigned 
to the applicant who submits what 
appears to the officers of the Acad- 
emy to be the most worthwhile re- 


search project in the field of the ° 


social sciences. The amount of the 
stipend will obviously place certain 
limitations on the type of project 
submitted, but on the other hand, 
the officers will not be averse to con- 
sider this fellowship as a grant-in- 
aid which may enable the candidate 
to complete a good project already 
begun. As to problems for investiga- 
tion, that candidate will be given 
preference who submits a research 
project which intimately bears upon 
the economic and social questions 
which in the light of present cog- 
ditions urgently require solution. 


kd 
Prerequisites: 
Candidates for this fellowship 
must possess the degree of Ph.D. or 
its equivalent. If the qualifications 


_ of the candidate are exceptional, this 


formal requirement may be waived. 


“Submission of Results: 


The Academy reserves the right to 
publish the results of the research 
carried on by the aid of this fellow- 
ship. The manuscript embodying the 
results of the research in question 
must be submitted in the English 
language, on or before January 1, 
1938. 


Date of Application: 


Applications for this fellowship 
must be made on special forms sup- 
plied by the Academy on request. 
These applications must reach the 
Committee in charge on or before 
March 1, 1936. 


Assignment: 


Theeappointment to this fellow- 
ship will be announced as soon as 
possible after April 1, 1936, and in 
the May, 1936, issue of The Annals 
of the American Academy of Politi- 
cal and Social Science. 


Address all communications to CHAIRMAN, FELLOWSHIP COMMITTEE 


AMERICAN ACADEMY OF POI#ICAL AND SOCIAL SCIENCE 
3457 Walnut Street, PHILADELPHIA, PENNSYLVANIA 





= 


























FOREWORD 


TWELVE years ago, the American Academy of Political and Social Science 
issued a volume which addressed itself to the question “What can be done to 
secure competency and economy in the public business?” (“Competency and 
Economy in Public Expenditures,” Tum Annars, May 1924.) Of all the many 
phases of governmental finance which might have been selected for study, this 
one was chosen for the reason that it seemed to be of greatest importance at the 
moment. The expenditures of government had increased greatly in conse- 
quence of the war, yet, to all appearances, they were being managed wastefully 
and even dishonestly in the Federal, state, and local fields. The spirit of gain 
which was rampant in business was corrupting the public affairs. “The mess 
now in Washington,” wrote Professor Clyde L. King in the Foreword to the 
aforementioned volume, ‘ ‘points to the consequences of a breakdown in compe- 
tency and economy as well as in morals in the public business.” It was im- 
portant to point ways for the protection of the public treasuries against further 
inroads. The subject of the volume had, therefore, a particular timeliness. 

But today the situation is quite different and requires a different sort of an 
inquiry. With the breakdown of private enterprise a deep gap appeared in our 
national economy, which had to be filled by the expansion of government ac- 
tivity. The Federal Government had to provide relief to the unemployed, 
various aids to the impoverished farmers, and loans to banks and other enter- 
prises in distress. It had to organize public works to stimulate recovery, launch 
a big program of conservation and development of the country’s natural re- 
sources, and, more recently, establish a comprehensive system of social security. 
Since the finances of state and local governments had become unsettled by the 
depression, it became necessary for the Federal authority to furnish subsidies 
and loans to these governments for the discharge of some of theirfunctions. To 
finance this vast activity the Federal Government had to increase greatly its 
expenditures (in the face of a shrunken revenue) and to go deeply into debt. 
But it will have to balance its budget eventually and begin to pay off its loans. 
The financial relations between the Federal and the state and local governments 
will need to be readjusted in accordance with thé altered political and economic 
situation. The whole system of governmental finance in this country will need 
to be reconstructed if it is to be used in the future systematically for the stabili- 
zation. of the national economy. 

The political and economic sithation in other countries st the world is equally 
disturbed, and the financial problems complicated. Everywhere, the govern- 
mental responsibilities in the social and economic spheres have been expanded 
while the private responsibilities in these spheres have shrunk. Internal] diffi- 
culties have been reflected in external relations. A spirit of war has seized upon 
certain populations. Many nations are rearming. One European nation is 
already engaged in war, and the specter of another universal conflagration has 
appeared in the offing. The financéS of governments everywhere have been 
put to great stresses and are likely to be subjected to even greater strains in the 
near future. 

Will the finances of the governments be able to sustain these stresses and 
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carry the governments safely through the present political and economic crisis 
and through the even more serious catastrophes which may be impending? 
What changes in the finances of the governmental authorities of this country 
(in which we are interested most) must be introduced to enable these authori- 
ties to discharge all their responsibilities towards the people during these grave 
times? These are momentous questions. To answer them, it is necessary to 
survey critically the whole field of governmental finance in this country in the 
light of the new situation. The expenditure systems of the Federal, state, and 
local governments, their revenue resources, their policies of borrowing and re- 
payment of debts, their systems of administration of their finances—all these 
fields must be brought within the purview of a comprehensive critical inquiry. 
Each phase of governmental finance must be examined not only in its relation 
to the other phases, but also in its relation to the operations of the entire national 
economy. The present volume is offered as a contribution to a survey of this 
sort. The title, “Government Finance in the Modern Economy,” chosen for 
this volume should suggest to the reader the broad scope of the subject which 
the volume attempts to cover in a general way. 
; PAUL STUDENSKI 
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Theory of Public Expenditures 


By GERHARD Comm 


HE modern science of public fi- 

nance has its roots in the cameralist 
and the clessical traditions. Writers 
under the influence of the cameralist 
tradition regarded the treatment of 
state activities and their costs as an 
integral part of public finance, while 
the classical school was interested 
primarily in the disturbing influence of 
taxes on the marketing process and 
neglected the study of public expendi- 
tures. Two quotations may illustrate 
the opposite attitudes of these two 
schools. Said the German writer, 
Lorenz von Stein: “One state economy 
may be good because of great expendi- 
tures and another bad because of small 
expenditures”; and J. B. Say formu- 
lated as the “golden maxim” of classical 
public finance: ‘“The very best of all 
plans of finance is to spend little.” It 
should be the task of public finance in 
our day to combine both viewpoints— 
the acknow-edgment of the productive 
functions of government and the con- 
cern for the necessities of the market 
mechanism. What J. M. Keynes said 
is especially true with regard to public 
finance: “The chief task of economists 
of this hour is to distinguish afresh the 
Agenda of government from the Non- 
Agenda.” The study of public ex- 
penditures is equal in importance to 
the study of taxation. I dare say 
that the fundamental problems of 
taxation and public credit cannot be 
solved without an underlying theory of 
expenditures. 


PUBLIC amp PRIVATE, ADMINISTRA- 
TIVE AND Marxetine Economics 
The modern economie system con- 


sists of two realms which are inter- 
woven witlt each other: the private and 
e 


the public realm. Production and 
services in the private sector of the 
economic system are rendered by enter-« 
prises, in the public sector by ad- 
ministrative departments and public in-° 
stitutions (for instance, public schools). 
The public realm is distinguished by 


` the fact that it rests on authority and, 


if necessary, even on compulsion, while 
private relations rest on contract. 
Among enterprises production is in- 
cited by the profit motive and directed 
by market conditions. In the public 
sector services are ordered by the 
responsible organs of the state or the 
municipalities, by the parliament, the 
chief executive or whoever else may 
have the constitutional right or factual 
power to decide upon public activities. 
This political or administrative pur- 
veyance requires appropriations which 
authorize and limit the different pur- 
poses of public activities. Private 
economic activity is steered predomi- 
nantly by the market mechanism, public 
economic activity by the budgeting 
method. ‘Thus it may be said roughly 
that there is a fairly close relationship 
between, public economic activity and 
the budgeting principle,- and a simi- 
lagly close relationship between private 
economic activity and the marketing 
principle. There exist, however, also 
important cross relationships between 
these systems and principles. If states 
and municipalities run enterprises, 
such as public utilities, then we have 
market units in public ownership. On 
the other hand, churches, associations, 
and charity foundations are examples 


1 This is, of course, a simplified description, 
which intends to elaborate certain typical 
differences without pretending to grasp al the 
mixed phenomena of the reality. 
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of private institutions which are not 
directed by market principles but 
which apply budgeting methods. And 
the management ever of private enter- 
prises may not only make use of 
commercial accounting, which is es- 
sentially an aspect of the profit system, 
but may also apply the budgeting 
method as a supplementary principle. 


Public Private 
economics economics 
ae mA 
principles principles 


This double pair of concepts, public 
vs. private economic activity and the 
budgeting vs. the marketing principle 
of economic operation, is essential for 
an understanding of the economics of 
public and private expenditures. The 
problems of wages or of purchasing 
are necessarily somewhat different in 
the case of public departments than 
in the case of private enterprises. As 
an example the problem of classified 
“scales for salaries in the public ad- 
ministration may be mentioned. Pub- 
lic purchases require special safeguards 
against graft and political favoritism 
on the one hand, against an uneconomic 
or unfair price policy on the other 
hand. Auditing and special supervis- 
ing methods, various regulations for 
bidding, specifications and standards, 
centralized purchasing agencies, al- 
though not unknown in private busi- 
ness, play a different rôle in the public 
administration. The main reason for 
this difference lies in the fact that 
public administration lacks the auto- 
matic elimination of inefficient man- 
agement which is essential for the 
profit system of free competition. 
With the increasing size of private 
enterprises and with tendencies toward 


monopolization some of these differ- 
ences between private management 
and public administration decrease. 

Within the public realm the plan- 
ning, execution, and supervision of 
expenditures differ among public de- 
partments, public institutions, and 
public enterprises. The methods ap- 
plied by a public enterprise are similar 
to, although not identical with, those 
of corresponding private enterprises. 
A public enterprise, even if it strives 
for profit, is an agency of the state, 
and in its wage and purchasing policy 
it can never neglect the state’s social 
policy, price policy, or stabilization 
policy. Public expenditures are not 
only a means for hiring employees or 
buying material but are also simul- 
taneously a means for the execution of 
social and economic policy. 


PropuctrivE-UNPRODUCTIVE 
EXPENDITURES 


The most popular way of distinguish- 
ing between private and public activi- 
ties is to call the one productive, the 
other unproductive. But there exists 
the greatest confusion as to what is 
meant by the term “productive.” 
From a purely economic viewpoint no 
judgment is possible concerning the 
final ends of production and services. 
It is impossible to say whether the pro- 
duction of liquor is preferable to the 
improvement of public education, or 
whether the production of books is 
preferable to the increase of the army. 
In tHe marketing sector of economic 
activity every production is acknowl- ~ 
edged as a part of the “social product” 
if it can be sold at a profitable price. 
In this sphere, therefore, the market— 
within the limits of the law—authorizes 


æ ? A price is profitable if the product is sold at a 
profit which is larger than any other profit 
which could be made with the same capital, or 
at a loss which is less than the loss which would 
occur by another or by no use of thessame capital. 
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production and services. Public ac- 
tions, however, are authorized by the 
budgetary appropriation of means for 
the purposes in question. Criticism as 
to whether or not the citizens use their 
income in a good way, or whether or not 
the politicians decide objectively on the 
urgency of different private or public 
needs, requires a more comprehensive 
approach than a mere economic one. 
Nevertheless, for such a criticism even 
a restricted distinction between produc- 
tive and unproductive expenditures 
may be useful. Three different inter- 
Pi pretations of the “productivity” of 
public expenditures may be distin- 
guished: 

1. Sometimes expenditures for self- 
liquidating projects are called “produc- 
tive.” The possibility of selling gov- 
ernmental services may indicate that 
these services are required, but it does 
not prove that there is less need for 
other non-liquidating projects. The 
construction of a road may be as urgent 
as the construction of a bridge, al- 
though the latter may be financed by a 
toll. The question as to whether or 
not the execution of a project is urgent 
and the question as to how it may be 
financed are both important but should 
not be confused with each other. 

2. A somewhat broader criterion of 
“productivity” includes also expendi- 
tures which make indirectly for an in- 
crease in taxation or other revenue. 
Expenditures for road construction 
may increase automobile traffic and 
thereby the revenue from gasoline 
taxation. But this ‘fiscal productivity’ 
criterion, as I propose to call it, also 
fails to say anything about which gov- 
ernmental activities are the most ur- 
gent; it is important only from the view- 
point of fiscal expediency, which is not 
the most important aspect of the prob? 
lem. For determining the line of de- 
marcation between public and private 


activities at is not decisive. 
$ e 


3. The most important, although 
the most problematic, criterion is 
“economic productivity.” According to 
“this gauge public expenditures are pro- 
ductive if the activities for which they 
are made result indirectly in an increase 
of the productivity of labor. Expendi- 
tures for such purposes as flood control, 
professional education, and business 
statistics may in the long run increase 
the productivity of the national pro- 
duction out of proportion to the costs. 
Expenditures for an art museum, for 
example, or for military purposes may 
be called non-productive in most cases. 
Under normal conditions, that is, when 
it may be assumed that there is no ex- 
ceptional unemployment, such activi- 
ties divert means of production from 
the marketing sector to the public 
administration thereby decreasing mar- 
keting production without the com- 
pensating tendencies of “productive” 
expenditures. But again we must 
emphasize that this non-productivity 
alone is no decisive argument against 
such expenditures, if their non-eco- 
nomic purposes are regarded as more 
important than other needs which 
could be satisfied at the same cost. 

A government which increases the 
field of public activities either takes up 
new tasks which were not undertaken 
until that time or takes over certain 
activities which were formerly the con- 
cern of private firms or institutions. 
Thus it may be useful to distinguish 
“additional” and “transforming” ex- 
penditures. If, for instance, the gov- 
ernment establishes public schools 
which take the place of private schools, 
or if it erects houses thereby restricting 
the demand for private construction, 
then a private service has been trans- 
formed into a public service. Con- 
cerning the question of “productivity” 
of such measures it must be asked 
whether in these cases public or private 
management is more efficient and which 
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form of management best protects the 
public interest. Such a transformation 
must not entangle market production 
in other fields. It will usually change 
the distribution of the benefit derived 
from this kind of services. In this re- 
spect “transforming” expenditures are 
similar to the “transfer” expenditures 
(see page 8) which bring about a re- 
distribution of capital or income. 


THEORY OF SUBJECTIVE VALUES 


Many theorists, chiefly of the Aus- 
trian and Italian schools, try to analyze 
public and private economics with the 
same fundamental concepts. They 
represent a “monistic” theory of eco- 
nomics applicable to both realms and 
try to reconcile the differences between 
administrative and marketing economy 
by emphasizing that governmental ac- 
tivity, like private production, supplies 
certain benefits. ‘They interpret taxes 
as just another kind of price. Said 
Graziani, “We know that the tax tends 
to take away from each and all that 
quantity of wealth which they would 
each have voluntarily yielded to the 
state for the satisfaction of their purely 
collective wants.” The whole basis of 
such an argument seems to be invalid. 
In the marketing economy the one 
who pays the price acquires the right to 
receive the benefit. That is the prin- 
ciple of special correspondence or equiva- 
lence, which is fundamental in the 
marketing exchange. In the public 
economy the distribution of services 
and the distribution of the tax burden 
are not related to each other in such an 
essential way. How far they are 
connected in special cases, how far 
those have to pay for the service who 
enjoy the benefits of it, depends entirely 
on the decisions of the responsible 
organs of the state. They may or 

3A. Graziani, Istituzioni di Scienza delle 
Finanze (Torino 1897), p. 301. Quotation from 
F. Y. Edgeworth, Papers, vol. iii, p. 81. 


may not apply the principle of equiva- 
lence. In so far as the state attempts 
to correct the capitalistic distribution 
of wealth, it will attempt to impose the 
burden on other groups of citizens than 
those who benefit from public services. 

Theorists who apply the theory of 
subjective values to public finance 
offer a solution for this difficulty by 
saying that in public finance each in- 


“dividual has to sacrifice equally for the 


same benefit, just as in the market each 
individual pays the same price for the 
same good. Equal sacrifice involves 
the paying of a higher tax rate by those 
who have a higher income. The claim 
for progressive taxation is justified in 
this way. From this theory postulates 
could be derived as to how taxation 
ought to be organized, but the theory 
offers no explanation of facts. The 
principle of equal sacrifice and equal 
benefits may or may not be applied in 
reality. There is in the facts no auto- 
matic tendency whatever to equalize 
benefits and sacrifice for the individual. 
Every “monistic” theory, every theory 
which tries to explain the administra- 
tive and the marketing economy by the 
same principle, means failure. The 
fundamental difference between these 
economies must be explained before 
their interrelationship in modern econ- ` 
omy can be understood. A theory of 
public finance which attempts to 
eliminate the specific political factor 
distinguishing this realm from the 
private marketing economy fails to 
grasp"the essentials of the problem. 


INDIVIDUAL, COLLECTIVE, AND 
POLITICAL NEEDS 


Another approach (often combined 
with the theory of subjective value) 
tries to distinguish the sphere of private 
*economy from the sphere of public 
economy by saying that one has to 
satisfy individual and the other col- 
lective needs. We may call military 
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protection or the requirement of foreign 
policy collective needs, although “po- 
litical” need may be a better term. 
But what is education? It is un- 
doubtedly an individual need. A good 
education for the individual is also, 
however, of political, cultural, and 
economic value to the community. 
In the same way we may say that good 
housing and nourishment of the in- 
dividual are of cultural and economi¢ 
interest to the community. The whole 
distinction between individual and 
collective needs seems to be barren; and 
it is not possible, as many writers have 
attempted, to erect on this principle a 
system of public finance and to use it 
to limit the field of public activity. 
How may we describe the fields of 
public activities? Bearing in mind the 
- various differences between public and 
private tasks, we may distinguish 
political needs from the needs of the 
citizens. Even if we believe that the 
ends of the state are ultimately identi- 
cal with the needs of the individuals, we 
must accept the fact that there are 
political tasks which are related only 
indirectly to the needs of the citizens. 
Every organization involves certain 
tasks which are necessary for the sake 
of that organization’s existence. Ex- 
penditures for the organs of the state, 
for national defense, and for foreign 
policy may be understood as expendi- 
tures for the political organization as 
such, without which expenditures it 
could not exist. It is a political ques- 
tion how far these activities ought’to be 
extended. In the totalitarian philoso- 
phy of the state these political ends 
represent values superior to any others. 
Expenditures for them are limited only 
by the necessary concern for individuals 
as the material with which the state 
must be built. In a humanitarian* 
view of the state these tasks are justified 
only in so far as they are a necessary 
means witk which to pursue the human 


ends of government. These human 
ends of government are individual and 
collective at the same, time. 


FILLING THE GAPS IN THE 
MARKETING SYSTEM 


The police system and the adminis- 
tration of justice protect particularly 
the authority of the state, satisfying 
thereby primarily political ends. But 
they also have to protect the life and 
property of individuals and to guaran- 
tee the functioning of the market ex- 
change. This protection is of vital 
importance for the marketing process, 
but such protection could not be sup- 
plied by applying the marketing princi- 
ples. A systemis perhaps conceivable 
in which those who call the police in an 
emergency would have to pay a fee for 
using this service. But it is the very 
nature of these activities that those 
who have the greatest benefits from 
them never use them directly. They 
are best protected by police and courts 
who never have anything to do with 
them. Therefore, the fundamental 
condition of market exchange, the 
specific correspondence of benefit and 
payment, could not be realized even if 
the costs of these administrations were 
paid by prices for the services. The 
government may collect fees if the 
citizens are able to pay for the use of 
the serVices and institutions, but this 
can be only a secondary principle. 
The bulk of these expenditures must be 
met by general revenue. 

Nor could the price mechanism 
under modern conditions be applied for 
the use of roads. It is technically 
impossible to collect a price from every 
pedestrian crossing the street; there ` 
are only exceptional cases (toll bridges 
or toll roads) where the price principle 
is feasible and is applied. 

The price mechanism of the profit 
economy fails further in the manage- 
ment of services which must be planned 


a long time ahead. No land reclama- 
tion project, no flood regulation, no 
investment in slow-growing trees can 
be profitable, because the fruits of such 
investments cannot be gathered for 
many decades. Profit economy has to 
calculate compound interest, which 
means a decreasing present value with 


increasing length of the ripening period. 
‘Only an administrative economy can 


take care of needs for the distant future. 
All kinds of measures for the conserva- 
tion of natural resources belong in this 
field. 


CORRECTING THE MARKETING 
SYSTEM 


There are other taske assumed by the 
state which could technically be ful- 
filled by the marketing system. 
Schools can be and are managed by 
private enterprise according to market 
principles. The application of the 
marketing system, however, involves 
certain implications. Education man- 
aged by private enterprise is a luxury 
which is distributed according to the 
distribution of purchasing power. If 
the state for political, cultural, or 
economic reasons desires to have a 
certain minimum standard of educa- 
tion, then this field must be separated 
from the marketing mechanism and 
shifted to the administrative economy. 
Thus we have public education, public 
hygiene, public recreation, even certain 
attempts at public housing, because we 
wish to avoid the implications of the 
marketing distribution in those fields. 
Here, morethan anywhereelse, the line of 
demarcation between public and private 
tasks is a flexible one, changing with 
changing public opinion, with changing 
weight of interests and political groups. 

The social tasks of government may 


also be understood as an attempt of « 


public bodies to counteract the failures 
of the marketing system in procuring 
a ‘minimum of economic security. 
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Classical theory explained economic 
failure as a deserved punishment for 
laziness and inefficiency. The realities 
of modern life have refuted this inter- 
pretation and urged all governments to 
aid those who are the victims of mal- 
functioning in the marketing‘ system. 

There are, finally, many cases in 
which the government leaves produc- 
tion and distribution to private business, 
but interferes through such measures: 
as tariffs or wage regulations or restric- 
tions of private monopolies. These _ 
governmental activities belong to the ` 
sphere of public finance only in so far, 
as their administration requires ex- . 
penditures or yields revenues (customs 
duties). Otherwise they belong to the 
field of economic policy. 


Pusric EXPENDITURES AND 
INDUSTRIALIZATION 


Adolph Wagner‘ formulated the 


famous law that public activities tend 


to grow faster than private activities. 
He derived his statement from histori- . 
ca] experience and from his conviction 


‘that there were many urgent tasks of 


government to be fulfilled in the future, 
even though they were not yet fulfilled 
in his time. Another method of veri- 
fication is the comparison of expendi- 
tures of countries or districts with 
different economic structures.’ This 
method proves, too, the tendency of 
expenditures to increase with increasing 
industrialization and urbanization. 
Also, expenditures for war preparation 
incre&’se with technical development, 
because there is almost no technical in- 
vention which will not be applied to 
the improvement of war equipment, 
thereby increasing costs of the army 
4 Adolph Wagner, Grundlegung der politischen 
Okonomie, Part 1, vol. ii (Leipzig, 1892-94). 

5 Cf. “Governmental Expenditures and Eco- 


nomic Structure in the United States,” to be 
published in the February 1936 issue of Social 


Research. Other literature in this field will be 
quoted there. è 
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andnavy. The demand for vocational 
training, for social and sanitary serv- 
ices, for coramunication and for protec- 
tion increases almost inevitably with 
industrialization and urbanization. I 
may say, however, that the reasons for 
such incréases are not only economic 
and technical but also sociological. 
With increasing industrialization and 
‘with higher standards of living, there 
is greater pressure upon the govern- 
ment to render services of higher qual- 
ity, to construct more beautiful public 
buildings and parks, and to cure the 
‘shortcomings of the marketing system. 
' Other conditions being equal, the 
greater the wealth and the more abun- 
dant the tax resources, the more suc- 
cessful this pressure will be. Here we 
may observe the rather paradoxical 
fact that social expenditures are rela- 
tively larger in wealthy communities 


where the objective need is less than in 


poor communities. 

This tendency toward increasing ex- 
penditures is due mostly to the greater 
amount and better quality of govern- 
mental services in countries of increas- 
ing industrialization and -increasing 
wealth. We must distinguish from the 
number and quality of services the cost 
that must be paid by the government 
for performing a service of a certain 
quality and quantity. The costs of 
certain services are relatively high in 
rural districts of the lowest density and 
also in metropolitan districts of the 
highest density of population.® In 
districts of lowest density school build- 
ings and other offices cannot be used to 
capacity; bus services must be arranged 
for the pupils; mail delivery is expen- 
sive. In districts of highest density, 
on the other hand, tunnels, highways, 


etc. must be built to cope with traffic - 
congestion; high rents must be paid for 


4 Cf. P. Studenski, The Government of Metro- 
politan Areas in the United States (Nat. Mun. 
League, 1930). 


governmental offices. We may there- 
fore construct a curve of “govern- 
mental overhead costs” which will be 
highest in districts of lowest and of 


densest population. 
Puste Works 


During the postwar depressions 
public works have been suggested as a 
device for filling gaps in the marketing 
system. There may be distinguished 
three different theories of expenditures 
for public works. 

1. Public works projects have been 
advocated to mitigate the terrific 
psychological effects of long lasting 
involuntary idleness. Seen thus they 
are a kind of relief expenditure which, 
however, is more expensive than the 
dole, at least for the moment. 

2. Public works are suggested too as 
a means for “priming the pump.” 
The deflationary tendency of the de- 
pression should be overcome, according 
to this theory, by public expenditures. 
If these expenditures are met by bor- 
rowing, the idle credit reserves are 
transferred into actual purchasing 
power and actual demand, thus stimu- 
lating production of consumers’ goods 
and indirectly private investments. 
The theorists who recommend this 
procedure expect that with the revival 
of privage investment and production in 
the capital goods industries, the public 
werks can be stopped; that workers en- 
gaged in public works during this tran- 
sitional period will be reémployed in 
the capital goods industries, and_arti- 
ficial recovery will turn into prosperity. 

3. Many industrial countries during 
this depression have found, however, 
that although public works stimulated 
the consumers’ goods industries, they 
did not induce the recovery of private 
investments. The reasons were very 
much disputed. Some believed that 


lack of confidence, arising from this 
policy of public spending, hindered 





. period of decades. 


private investments. Others believed 
that the huge capacities of the capital 
goods industries, built up in the period 
of rapid capitalistic expansion, would 
never be used again by private invest- 
ers. They believed that the earlier 
periods of capitalistic expansion were 
stimulated by the period of industrial 
mechanization, of railway construction, 
of electrification, and of agricultural 
mechanization and that the deepest 
root of the present depression is a lack 
of opportunities for large investments. 
It has been suggested that the state 
may make up for this lack by public 
works on huge housing programs and 
by plans for the development of natural 
resources. Such programs, however, 
need to be planned not only for a short 
time during a depression but for a 
They would mean 
that the dynamic forces derived by 
capitalism from private initiative would 
be diverted partly to governmental 
planning. A part of the nation’s capi- 
tal would thus be directed by public 
activity. 


PUBLIC EXPENDITURES AND THE 
SocraL Propuct 


Attempts to draw a line of demarca- 
tion between the public and the private 
realms of economics have often been 
based on statistical calculations of the 
relationship between public expendi- 
tures and the social product.’ In 
Germany public opinion was alarmed 
when it learned from official sources 
that public expenditures amounted to 
one half of the total social product. 
From these statistics the conclusion 
was often drawn that half of the eco- 
nomic process was “socialized.” It 
has similarly been said in reference to 
the United States, ““We have 25 per 


7T prefer here the term “social product” to the 
term “national income,” because I include the 
value of certain services in kind which do not 
appear in a strict estimate of the national income. 
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cent socialism in the United States 
today.” ® But such statistical calcula- 
tions are misleading if they do not 
distinguish among the different kinds 
of expenditures. 

The accompanying schematic chart 
illustrates the various relations between 
the social product and public expendi- 
tures, using proportions derived from 
German statistics for 1928-1929. 

The 50 per cent of the social product 
required for public expenditures in 
Germany includes the expenditures of 
public enterprises, like the railways and 
publicly owned utilities, which are 
directed primarily by the price mecha- 
nism of the marketing economy. It 
includes also (16 per cent of the whole) 
domestic transfer expenditures, through 
which the taxpayer’s money is trans- 
ferred to people on relief rolls, to war 
veterans, to holders of public securi- 
ties and to subsidized firms.” These 
transfer expenditures do not neces- 
sarily diminish the amount of private 
production for private consumption, 
-but they do affect the distribution of 
income. Another 16 per cent of the 
social product required for public ex- 
penditures represents the costs of pub- 
lic services such as the administration 
of justice, public education, and the 
army. They are called exhaustive ex- 
penditures because they represent the 
public demand for labor and the prod- 
ucts of labor. One half of these ex- 
haustive expenditures are disburse- 
ments of the administration for material 

8 Ray E. Untereiner, The Tax Racket (Phila: 
delphia and London, 1933) p. 429 

9 For this classification of public sgraciditines 
of. A. C. Pigou, Studies in Public Finance (Lon- 
-don, 1928), and G. Colm, Volkswirtschaftliche 
Theorie der Staatsausgaben (Tiibingen, 1927). 
The inclusion of debt services under the transfer 

4 - expenditures has been questioned. Limited 
"space does not permit discussion i in detail of this 
problem. The terms “transfer” and “exhaus- 
tive” expenditures are not entirely satisfactory. 
I use them in order to avoid confusion from new 
terms. 
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from private firms. They represent 
private production for public’ use. 
Even in Germany, with her extensive 
. realm of public activity, 92 per cent of 
the social product was provided in 
‘these years according to the marketing 
principle, even though produced partly 
under governmental ownership or for 
governmental use and regulated in- 
directly in many ways by govern- 
mental interference with wages, prices, 


individual usually thinks more of the 
taxes which he has to pay than of the 
benefits which he derives from public 
services. There exists in every situa- 
tion a certain psychological limit of 
taxation which cannot be passed with- 
out strong reactions. Where this limit 
lies depends on the tax system, on the 
political and economic conditions, not 
predominantly on the kind of expendi- 
tures which are met by the taxes. An 
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and interests. For most of the other 
states the corresponding percentage is 
even higher. 
LIMITATIONS or PUBLIC 
EXPENDITURES 

There is no possibility of fixing a rigid 
limit for the expansion of public expendi- 
tures. Not scientific calculation but 
the political struggle defines this line of 


demarcation, defining it every day anew. - 


Some factors may be mentioned, how- 
ever, which limit this dynamic process: 


1. The individual limitation. The 


Z , . 


individual often refuses to pay taxes 
even if he receives the same money 
back in one or another form of public 
service or disbursement. 

2. The social limitation. Exhaus- 
tive public expenditures normally re- 
duce the marketing production and the 
consumption of market products, at 
least in the short run. A minimum 
standard of living cannot long be 
denied without undermining the eco- 
nomic process. The maintenance of 
the standard of living involves also a 
minimum amount for investments, 
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corresponding to the growth of the 
population. In this respect the nature 
of the expenditures is decisive. Ex- 
haustive expenditures, transfer and 
transforming expenditures, productive 
and non-productive expenditures in the 
sense defined above must be distin- 
guished. Productive expenditures may 
often result in a decisive increase of the 
“social product” and the standard of 
living. 

If during a depression public ex- 
penditures are met by borrowing, it 
may happen that labor and machines 
will be employed which otherwise would 
remain idle. Then public expenditures 
do not involve a reduction of the 
market production but on the contrary 
may stimulate it. (See the discussion 
of public works above.) For the prob- 
lem of the later financial liquidation of 
this borrowing it is very important 
whether the public works consist of 
economically or fiscally productive, of 
self-liquidating or of non-productive 
(for example, rearmament) projects. 

3. The marketing limitation. Pub- 
lic expenditures may disturb the mar- 
ket mechanism in other ways than by 
removing funds from private use. For 
example, if a dole system grants relief 
rates which are equal to or above the 
wage level of certain labor groups, then 
a disturbance of the labor market may 
occur. The same holds true With re- 
gard to subsidies, which may hinder 
necessary reorganizations under certain 
conditions. Also by inefficient meth- 
ods of taxation or by an inefficient ad- 
ministration of public departments, 
institutions, or enterprises the private 
sector of economics may be curtailed 
more than the public sector gains. 
The opposite, however, may occur too; 
the government may deliberately try 
to restore a disturbed market mecha- 
nism. Some of the “New Deal” ac- 
tivities were at least supposed to 
function in this way. 


Loca DISTRIBUTION OF 
EXPENDITURES 


It is part of the democratic idea of 
self-government that each local admin- 
istrative unit should have as much 
responsibility as possible in financial 
matters. As an ideal it was recognized 
that each governmental unit should 
raise the money which it was going to 
spend. The result was, however, that 
the quantity and quality of govern- 
mental expenditures varied from state 
to state, from county to county, and 
from township to township. Those 
communities which had a wealthier 
population and richer tax resources 
could fulfill their social duties much 
better than those communities in which 
the need for governmental support was 
greatest. The financial implications 
of local self-government and of the 
social tasks of the local communities 
conflicted with each other. Two dif- 
ferent methods of solving this problem 
have been tried in various countries. 
One is the centralization of certain 
functions in larger units which com- 
prehend both wealthier and poorer 
communities. The transfer of certain 
functions to special districts, counties, 
or states, or to a federal government 
compensates certain inequalities among 
local units. Another method is the 
appropriation of grants-in-aid for local 
units by astate ora federal government. 
If these grants in aid are distributed 
according to the need for governmental 
expenditures in certain fields, they 
again overcome some of the local 
discrepancies. This method has been 
criticized because it enables local juris- 
dictions to spend money which is not 
collected within their own boundaries. 
But this criticism fails to take into ac- 
count the fact that there is in each 
community a legal or social minimum 
of expenditures which may be regarded 


as obligatory. And for a,portion of 
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expenditures which is not larger than 
this minimum, appropriations of grants 
in aid are not unsound. Only the local 
expenditures beyond this minimum and 
factually at the disposal of the local 
legislature need be met by revenue 
collected within the boundaries of the 
community. 

A certain differentiation in local tax 
rates may be quite advisable for an 
efficient geographical distribution of 
industry. Higher business taxes in 
districts with greater need for social 
expenditures may in the long run result 
in a spreading of industry over rural 
districts, perhaps diminishing thereby 
the nation’s aggregate need for social 
expenditures. 


Tue Growinc RESPONSIBILITY OF 
THE STATE 


We do not know how far the expan- 
sion of public activities will go, but 
even today public expenditures have 
reached a size which implies the highest 
economic responsibility for the govern- 
ment. The methods by which persons 


are selected for public service and by 
which salaries and wages of public 
servants are fixed have become factors 
of utmost importance for the labor 
market. States and municipalities 
have become the biggest buyers of 
certain products and the greatest em- 
ployers in the construction business. 
The methods and conditions of public 
bidding are becoming the rule of eco- 
nomic standards. The government 
has become the greatest banker, and 
the situation in the national credit 
market depends entirely on successful 
coöperation between government and 
banks. As long as public expenditures 
formed only a small percentage of the 
social product, it was not so important 
how the government spent this money. 
But with this proportion increasing, 
public spending becomes a decisive 
factor in economic policy. Public 
expenditures today can no longer be 
considered from a merely fiscal point of 
view; they must be considered also 
from the point of view of the whole 
economic system. 
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Public Expenditure Policies and Trends 


By Haroitp W. Gust 


O APPRAISE policies and at- 

tempt to trace trends in govern- 
ment expenditures in such a time of 
uncertainty and rapid change as this 
is a task fraught with many difficulties 
and no few dangers. Not only do the 
perversities and seeming contradic- 
tions of the changing situation serve as 
causes of distraction and confusion, 
but also does the fact that in scarcely 
any other field of economic activity is 
there so great a lag between the events 
themselves and theeassembling and 
tabulation of accurate data pertaining 
to them. One is tempted to long for 
the simple days of the pre-1914 period 
when trends were transparent and 
policies relatively settled. 


Tue Wortp War AND AFTER 


No consideration of trends and 
policies in government expenditures 
today can be better than semi-intelli- 
gible without more than a passing 
reference to expenditure developments 
during the World War and immedi- 
ately after. The heavy increases in 
public spending which characterized 
that period were the result of a pro- 
nounced acceleration of an upward 
trend which had been discernible for 
some time. It was not alone the 
greater cost of waging war on the mod- 
ern scale which produced this result, 
but also the increased complexity of 
modern government which in turn is a 
product of greater complexity of life in 
general and the accompanying multi- 
plication of demands made upon gov- 
ernments. The student of wartime 
financing is likely to indulge in a bit of 
fatalism to the extent of feeling that 
these marked increases in budgetary 
figures were not so much the effect 
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of governmental policies deliberately 
adopted and executed as of a situation 
against which resistance seemed futile 
if not impossible. 

The period of illusionment immedi- 
ately following the war, characterized 
by a general yearning for a return to 
the conditions which existed prior to 
1914, soon gave way to a more or less 
frank recognition of the fact that re- 
turn to the prewar status of govern- 
ment expenditures seldom got further 
than a prominent place in political 
oratory and party platforms. Demo- 
bilization was not a feat that could be 
performed merely by fiat; restoration 
of anything like prewar proportions in 
military and naval establishments was 
impossible because of widespread feel- 
ing of national insecurity; the whole 
governmental machinery in practically 
every nation had been expanded to un- 
precedented dimensions and those 
who proposed reductions found them 
neither simple nor easy when they 
were called upon to effectuate them. 

The burden of public debt which had 
reached a staggering magnitude added 
to the financial difficulties. Refund- 
ing, retirement, and even repudiation 
(notably in Russia and Germany) were 
employed with varying degrees of suc- 
cess in the effort to cope with the debt 
situation. In the United States al- 
though progress was made in reducing 
the Federal debt, state and local debts 
actually increased, and as a result the 
total public debt remained practically 
unchanged. In many of the Euro- 
pean countries it was not at all uncom- 
mon during this period to find unbal- 

1 W. E. Spahr, and others, Economie Principles 


and Problems, Vol. If, p. 610, Table XXXVII. 
From chapter by Prof. Paul Studenski. 
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anced national budgets accepted as a 
sort of necessary evil, and even in local 
governments increased borrowing for 
various types of civic projects added 
still more to the total debt and to the 
service cLarges connected with it. In 
so far as there was any clearly deter- 
minable trend in government expendi- 
tures in these years immediately after 
the World War, it can best be charac- 
terized as one of effort to reduce gov- 
ernment expenditures from the war- 
time level and stabilize at a new level 
somewhat below the wartime peak but 
still conspicuously above that of the 
pre-war period. 


Errects or THE Crisis AND 
DEPRESSION 


The financial collapse of 1929 and 
the prolonged depression which fol- 
lowed in its wake brought a definite 
end to this trend. Whatever fiscal ad- 
justment had been made to the 1920- 
29 situation availed no longer. But 
that is not to say that changes in gov- 
ernmental policies thereupon took 
place easily and readily. In fact, there 
was a great deal of delay in acknowl- 
edging the full gravity of the fiscal 
situation and only the continued and 
pronounced reduction in revenues was 
sufficient to carry the conviction that 
a major change had taken place which 
must of necessity find recognition in 
the plans of those charged with the 
direction of governments. Those gov- 
ernments which had succeeded in 
achieving more or less of balafice and 
stability in their finances now found 
them oul of balance, and those which 
had encountered difficulties before in 
their financial operations found their 
embarrassments and troubles in every 
way multiplied. One of the first indi- 
cations of this to the world in general 
was the veritable epidemic of defaults 
on public debt payments. Even the 
governent of Great Britain did not 
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find immunity from this mortification. 
The first British default was on inter- 
est due to the United States govern- 
ment June 15, 1933. Of the $75,950,- 
000 due, only $10,000,518.42 in silver 
was paid? 

Viewed in the large, no clear and 
universal trends in government ex- 
penditures appeared at first as a con- 
sequence of the depression. With the 
lengthening and intensification of the 
depression, however, people came more 
and more to recognize the dire financial 
plight of private enterprise and to look 
to governmental agencies for means to 
cope with the situation. By many, 
this was interpreted to stress necessity 
for drastic redyctions in public expend- 
itures in order to enable some relief 
from the increasingly crushing burden 
of taxation. In the case of many gov- 
ernments—notably, Argentine, Aus- 
tralia, Canada, Chile, Colombia, Ger- 
many, Hungary, Poland, the United 
Kingdom, and Venezuela—this effort 
met with success.’ Some state and lo- 
cal governments in the United States 
also found it possible to meet the situa- 
tion in this way. But there were 
many other cases where this was not 
true. In Denmark, Japan, Spain, 
Sweden, Soviet Russia, and the United 
States there have been marked in- 
creases since 1930 and 1931. In Japan 
the most of the increase was the result 
of additional expenditure for military 
purposes. Although some of the 
state and local governments in the 
United States were successful in reduc- 
ing expenditures, the general trend in 
American public expenditures was up- 
ward in spite of the precipitous decline 
in private incomes.5 This was due to 

2 Annual Report of the Secretary of the Treas- 
ury, 1983, pp. 27-29. 

2 Of. Table in World Economic Survey, 1933/ 
84 (Geneva: League of Nations, 1934), p. 234. 

* Ibid., pp. 240-1. 


8 Clyde L. King, Public Finance (New York: 
Macmillan, 1935), pp. 31 and 33. 
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an increasingly imperative demand 
that government provide relief for 
those who were victims of the eco- 
nomic breakdown as well as to the be- 
lief of many that recovery could be 
initiated and prosperity restored by 
an increase in government expendi- 
tures. 


COMPLICATIONS ARISING FROM 
CONFUSION 


The inevitable result of this was a 
confusion of counsel, and it is not sur- 
prising that the politician in power, in 
his characteristic ear-to-the-ground 
position, heard but little to guide him 
as to the wishes of his constituency. 
With many individuals this contra- 
riety was personal in that they were 
demanding expenditure increases and 
expenditure decreases, sometimes in 
the same breath. The office-holder 
was faced not only with the necessity 
of finding some kind of a balance be- 
tween the financial capacity.of his gov- 
ernmental unit and the social need, but 
also with maintaining himself in office 
by attempting to satisfy voters who 
did not themselves know with any 
definiteness exactly what they wanted. 

This confusion in the public atti- 
tude would have been sufficient in 
itself to produce more than an abun- 
dance of uncertainty in the situation. 
But in those countries organized along 
lines similar to those prevailing in the 
United States with its multiplicity of 
local governmental units (more than 
175,000), each with some degree of 
financial independence, the situation 
was many times confounded. With 
Federal, state, county, city, township, 
school district, and literally dozens of 
other special forms of governmental 
units, each with its own separate budg- 


6 William Anderson, The Units of Government 
in the United States, Public Administration 
Service No. 42, Chicago, 1934. See also Taxbits, 

, Vol. IE, No. 5, March 1935. 


et and its own policies, the business of 
distinguishing any clear trends be- 
comes exceedingly difficult even in 
normal times and next to impossible in 
those strange interludes of uncertainty 
and abnormity such as this we have 
been going through. From 1928 to 
1932 expenditures of the Federal Gov- 
ernment increased from 3.9 billion dol- 
lars to 5.2 billion dollars. During this 
same period, state spending increased 
from 1.8 billion dollars to 2.3 billion 
dollars and expenditures of local gov- 
ernments as a whole increased from 6.8 
billion dollars to 7.0 billion dollars. 
The increase in all spending, slightly 
over 15 per cent, seems only moderate 
at first thought. But when these fig- 
ures are corrected in terms of 1913 dol- 
lars, allowing for the change in the 
purchasing power of the monetary 
unit, the increase is shown to be 72 per 
cent for expenditures as a whole and 
the apparently slight increase in ex- 
penditures of local governments ap- 
pears as a 50 per cent increase.” 

Needless to say, many state and 
local governments were making drastic 
downward revisions in the face of this 
upward movement. When and where 
this was true, the deflationary financ- 
ing of those local governments more 
or less offset and counterbalanced the 
inflationary expenditure policy of the 
Federal Government. 

Another factor tending to confuse 
the situation for the student of policies 
and trends has been the unevenness in 
the degree of economic breakdown be- 
tween countries and regions as well as 
among various types of economic inter- 
est and activity. What was deemed 
necessary in the way of special relief 
and recovery measures was determined 
largely by the extent and intensity of 
each specific situation, and what was 


71W. E. Spahr and others, op. cit., p. 508, 
Table XXV. From chapter by Prof. Paul 
Studenski. ° 
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actually done depended chiefly upon 
the resourcefulness and courage of 
those in charge of the affairs of govern- 
ment. There were plenty of obstacles 
encountered in any effort to meet the 
needs in spite of the rather obvious 
failure of old methods and policies. 
Constitutional and legal limitations, 
the force of custom and usage, and the 
opposition of special economic and so- 
cial interests,—all served to impede 
the actual formulation and execution 
of new policies. The political risk in- 
volved was not inconsiderable, and it 
was necessary for the general public to 
pass definitely beyond the stage of 
waiting for prosperity to emerge from 
behind some corner where it had sup- 
posedly been hiding before governmen- 
tal leaders could be expected to show 
much enthusiasm for the new and un- 
tried. The natural course for those 
whose interests are primarily con- 
formist rather than reformist was to 
sit tight and wait Micawberlike for 
something to turn up. Some even 
went to the extreme of denying that 
any real depression existed and en- 
treated all good and wise people to give 
over their fears and have faith in God, 
the party in power, and our “hallowed 
institutions.” 


Arrempts at READJUSTMENT 


Decision to abandon this attitude 
came with no artless suddenness. 
Rather, it came when active imagina- 
tion heightened by political design 
could no longer sustain the fictioh of a 
depression existing only as a state of 
mind. The need for change of atti- 
tude and of tactics dawned only 
gradually upon those to whom are 
committed the responsibilities of gov- 
ernment, and their first efforts were di- 
rected primarily to halting the decline 
and alleviating to some extent the 
severity of its effects rather than to- 
ward bringing about any movement in 
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the direction of recovery. This was 
natural and not altogether unsuccess- 
ful. 

Just to the extent that private enter- 
prise has seemed unable to cope with 
new and complex situations, so there 
has developed increasing demand upon 
governments to expand their functions 
in the effort to meet these needs. In 
this way, the tasks of government have 
increased in number and kind more 
rapidly than those in charge of the 
affairs of government have been able 
to contrive and master adequate tech- 
niques for handling them. Con- 
fronted with impossible demands that 
more and more governmental control] 
be exercised over situations that seem 
to grow unremittingly more difficult 
to control, it is not strange to find as 
results extravagant increases in public 
expenditure, unbalanced budgets, rap- 
idly mounting debt totals, and some- 
times even the additional burdens of 
monetary inflation. Just how long 
this sort of thing goes on in any partic- 
ular instance depends even more upon 
the patience of the people and their 
faith in their leaders—or lack of faith 
in the political opponents of their lead- 
ers—than it does upon their resources 
of wealth and income.’ 


FUTURE or FEDERAL EXPENDITURES 


Any Consideration of trends in pub- 
lig expenditure acquires significance 
only as regarded in relation to the fu- 
ture probabilities. The American peo- 
ple are faced with a multitude of per- 
plexing problems growing out of the 
present state of governmental affairs, 
and their estimate of the present is ex- 
pressed largely in terms of the probable 
future in so far as it is determinable, 
even in a general way. Furthermore, 
just to the extent that it is possible 
to apprehend the temper of the people 


3 Sir Arthur Salter, Recovery (New York: D. 
Appleton-Century, 1932), pp. 251 and 341. . 
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on matters of public interest, so it is 
also possible to estimate what:-the gen- 
eral policy of the future is likely even- 
tually tobe. This provides the key to 
the mystery of the future in public 
finance as well as in other matters of 
government. 

To begin with the Federal fiscal 
situation in its general aspects, it is 
difficult to see how extensive retrench- 
ment in expenditures can be postponed 
much longer. Whatever merits or 
demerits are ascribed to the New Deal 
in the next few months, retrenchment 
nevertheless must follow soon. Re- 
gardless of the outcome of the 1936 
elections, it is difficult to see how re- 
trenchment can be awoided for long. 
If the program is regarded as having 
played any considerable part in the 
restoration of business recovery, con- 
traction of the program will, or should, 
bear some direct relation to the extent 
of that success. If, on the other hand, 
the New Deal measures are generally 
considered as having failed to bring 
about any marked movement in the 
direction of a restoration of normal 
conditions, it will be impossible to 
justify to the voter and taxpayer fur- 
ther outpouring of public funds on 
such a program. 

The unceasingly growing totals of 
the national debt, already well beyond 
the previous high point reached during 
the World War, seem to provide,a 
potent argument for the advocate of 
expenditure reductions. While the 
most ardent supporters of the spending 
program may cite confidently the 
statement from the November 1934 
bulletin of the Royal Bank of Canada 
that 


if the United States . . . were to maintain 
the recent scale of expenditure for twenty 
years, the resultant debt load would bear 
no heavier proportion to normal predepres- 
sion national income than does the present 
debt load in Great Britain, 
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the man in the street finds little com- 
fort in that. He is likely to feel that 
the British debt is much too heavy and 
the fact that some of it is-now techni- 
cally in default would seem to confirm 
this impression. He is also likely to 
know, in a vague way at least, that the. 
traditional debt policy of England has 
been quite different from that of the 
United States. The average citizen, 
when he is not himself a direct bene- 
ficiary of the present expenditure pro- 
gram, is likely to think of maintenance 
of the time-honored policy of debt re- 
tirement as synonymous with preser- 
vation of governmental solvency. 
The rapid growth of the debt to him is 
a matter of serious import, and he finds 
but little consolation in comparative 
statistics of national indebtedness and 
explanations of cyclical budgets. 

. This rests upon the reasonably safe 
assumption that the treasury authori- 
ties will not in the next few months 
find ways and means of balancing the 
present budget with new taxes and 
other additional revenues. To the ex- 
tent that they emphasize plans for re- 
distribution of wealth and income 
through control of government ex- 
penditures and taxation, the balancing 
of the budget is likely to remain an 
unsolved problem. That the budget 
must be balanced eventually is deniéd 
by none who has given serious con- 
sideration to the question. That it 
can be done without expenditure re- 
duction sooner or later is highly ques- 
tionable. The question then becomes 
one of when and what and how much. 


OBSTACLES TO RetrencHMENT 


There has been no intention to con- 
veythe idea that retrenchment of Fed- 
eral expenditures will take place read- 
ily and easily, if only those in author- 
ity make up their minds to it. Public 
expenditures have a way of becoming 
crystallized in various institutional 


Pursue Exrrenprrure Poricies AnD TRENDS 17 


forms and closely related to special in- 
terests, political and economic. The 
result of this is that retrenchment is 
always painful and as yet no one seems 
to have discovered any fiscal anæs- 
thetic with which to deaden the 
anguish. Because of this, politicians 
in power are often tempted to give an 
appearance of economy on items which 
are in reality budgetary minutiæ while 
more significant items are left un- 
touched. The flag flying over the 
Executive Mansion is patched instead 
of discarded when it becomes frayed, 
the chief executive forgoes travel in a 
private car and goes by ordinary Pull- 
man instead, and clerks in the govern- 
ment offices are admonished to use 
sparingly the paper cups and towels. 
These stunts are flashed in the head- 
lines, and it is amazing and rather dis- 
couraging to find that these pinch- 
penny imitations have served in the 
past as substitutes for true economy 
in fooling that major portion of the 
public which derives its knowledge of 
things governmental from the press. 
Most people understand but little of 
the intricacies of public finance and 
can often be fooled into believing their 
taxes have been reduced when in real- 
ity the actual tax burden has been un- 
changed or possibly even increased. 
Each individual is prone to regard the 
tax situation from a highly personal- 
ized viewpoint, and if a tax which 
particularly annoys him has been re- 
moved or reduced and one less vexing 
substituted for it, he is likely to réjoice 
at the easing of his tax burden. 
Besides this, there is no escape from 
the painful fact that the greatly ex- 
panded public debt carries with it a 
service burden which does not yield to 
the desires of those ambitious to reduce 
expenditure totals. Provisions for 
rapid retirement must be made, for the 
very essence of the cyclical budget idea 
is that public debt incurred during de- 


pression shall be retired speedily dur- 
ing periods of prosperity. To the ex- 
tent that this plan is followed, the 
tendency in the future will be for tax 
reductions to wait upon debt retire- 
ment. In this case, once the budget 
has been balanced, expenditure totals 
will change but little. Instead, what- 
ever can be saved through retrench- 
ment on other items of expenditure will 
be applied to the liquidation of the 
debt. It goes without saying, how- 
ever, that the balancing of the budget, 
in part at least through expenditure 
reduction, will have to precede any 
real debt reduction. To expect, how- 
ever, that all this will actually take 
place as sketched above in the face of 
persistent demands of special groups 
for tax relief is to assume that past his- 
tory is a complete failure as an index 
to the future. 

The close interlinking of Federal, 
state, and local expenditures through 
the grant and subsidy system will also 
make difficult future attempts at re- 
trenchment. The program for Fed- 
eral aid to the states involves grants 
for highway construction, military aid, 
education, and social security and wel- 
fare. Most of the states also have 
their subsidy systems for promoting 
various projects in local government. 
This system of shared revenues and 
shared &xpenditures between state and 
local governments will develop still 
further if any heed is given to the 
urgent demands that the tax burden 
on property be relieved. This not 
only constitutes an obstacle in itself 
to expenditure reductions, but it tends 
also to slow up the process of local gov- 
ernment reorganization and to per- 
petuate vestigial units of local govern- 
ment which according to all standards 
of logic and economy should be elimi- 
nated. 

Another serious obstacle to effective 
reduction of government expenditures 
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is that we have no sufficiently definite 
and dependable criteria by which to 
judge which items should be reduced 
and which held steady, which kept and 
which eliminated. It is not difficult to 
reach agreement on any proposal to 
reduce expenditures in general. But 
as soon as attention is focused upon 
specific expenditures with intentions of 
elimination or reduction, hundreds of 


redsons are found for dealing tenderly 
with them. It is in this connection 
that an adequate method of measuring 
expenditure benefits becomes a highly 
practical necessity. As long as we lack 
such a method, we must expect ourat- 
tempts to deal with the expenditure 
problem to be marked by hesitation 
and doubt, and the results never better 
than partial and qualified. 
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Classification and Measurement of Public Expenditures 


By Write KILPATRICK 


HE problem dominating Amer- 

ican life, the purposes and tech- 
niques of social control, carries a 
corollary in its premise that is ob- 
scured by over-attention to goals to 
the neglect of ways. That is the ac- 
companying problem of controlling 
social control. If social control is to 
be exercised by government, waiving 
the question of its scope, how is the 
controlling engine of government to be 
harnessed and fitted into the machine 
that is modern society? All too fre- 
quently government or the apparatus 
of control seems to be hurtling along 
im space at a tremendous speed or 
again to be proceeding at a snail’s 
pace. In either event, the social con- 
trol engine itself is out of control and 
threatens the wrecking of the machine 
and the defeat of social planning. 
Restated, the objectives of social con- 
trol require implementing by instru- 
mentalities adequate to the task of 
adapting government to the machine 
age. The record during the depres- 
sion years affords added proof that 
one of the most important instru- 
ments, if not the most important, is 
governmental expenditure. 


INSTRUMENTS FOR CONTROL 


Whether the concept is of smali or 
large spending, public expenditure is 
a tool by which to fashion practical 
realities in social reform. What for- 
merly was dismissed as the technical 
jargon of accountants or the theories 
of academicians in talking the “shop 
talk” of expenditure techniques has 
been heightened into the significance 
of indispensable instruments for classi- 
fying and measuring expenditures. 
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Without these tools, planning and 
programming are illusory; budgeting 
is usually a guess or at best an ap- 
proximation; apportionment of public 
costs according to capacity, needs, or 
benefits is likely to accentuate malad- 
justments instead of relieving them; 
and even the more customary ele- 
ments of the governmental machine, 
such as accountancy, jog and bump 
along the road. 

Limping publig operations invite 
analysis by the tool of classification 
in a manner distasteful to rhetoricians 
but essential to scientific study. The 
conclusion is inescapable that a re- 
tracing of steps is in order to reshape 
the tools by which to approach, if not 
to attain, a scientific study of govern- 
ment. After all, the method of sci- 
ence is classification; and, with classifi- 
cation, the measurement of data by 
categories. That the classifying de- 
vice is imperfectly employed is evi- 
denced by the fragmentary manner in 
which concepts for classification have 
been developed. Customary as are 
the concepts of time, place, size, or 
numbers, public administration is rich 
in the variety of the phases by which 
data may be catalogued, tagged, and 
described.+ 

Nowhere more than in the field of 


1A suggestive list of concepts for classifica- 
tion might consist of: (1) time or chronological 
sequence, (2) place or geographical, (3) size or 
volume, (4) numbers or population, (5) official 
responsibility, indicating officials controlling ad- 
ministration, (6) public organization, stating 
the accountability of organization units, (7) 
function or service involved, (8) administrative 
process involved, (9) method of administration 
or performance, (10) public cost or means of 
financing, (11) private wealth or taxable values, 
and (12) public results obtained. 


20 


expenditure has classification been 
more circuitous in its reasoning, run- 
ning into, blind alleys, and nowhere 
has measurement been more rhetorical 
in its aims and unsubstantial in its 
results. Possibly these consequences 
are attributable to the failure to visu- 
alize the problem of expenditure as a 
whole and to appreciate that more 
than one category of classification is 
essential before the attack will yield 
results. Five major categories of 
classification are necessary for meas- 
urement: (1) The recording of the 
financial transactions of expenditure 
in amounts expended. This is the 
more usual type of classification but 
none the less impertant because it 
affords the basis upon which is built 
the other categories. (2) The record- 
ing of the volume or quantity of each 
functional service, devoid of expres- 
sion in cost or financial terms. (3) 
The reporting of the unit cost (as per 
pupil or per road mile cost) to indicate 
how expensive in each service. (4) 
The analysis of the financial amounts, 


_ volume, and unit costs of services of 


similarly classified public units to ap- 
praise the quality of functional per- 
formance and expenditure. (5) The 
analysis of the results of services, ex- 
pressed not by the volume, cost, or 
efficiency of services but acgording to 
the social values consequent from per- 
forming the services. Separate ag are 
these five categories, each is interre- 
lated in what should be a concerted at- 
tack upon expenditure measurement. 


CLASSIFICATION OF EXPENDITURE 
Amounts 


The variety of the classifications of 
the amounts of expenditure, the first 
and usual category, attests at once to 
the different purposes served by classi- 
fications as well as the confusion mark- 
ing the forms in use. One or all of 
the different classifying methods— 
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function, organization, fund, object, 
and character—often are invoked in a 
single schedule. A veritable “mulli- 
gan stew” is served up by more than 
one expenditure cook who hastily 
dumps into the pot all types of classi- 
fication. The need is to select central 
bases for classification and to make 
the adaptations necessary for different 
purposes as part of a systematic plan. 
The one fundamental basis of expendi- 
ture is functional, an accounting of 
payments for the services performed 
by government. Other bases are de- 
vices necessary for administration in 
rendering public services by showing 
the organizations or funds accountable 
for the expenditures or by regrouping 
data for the use of students of finance. 
These methods are secondary to the 
primary aim of recording the services 
for which government exists and only 
represent other expressions of the 
same data for administrative or ana- 
lytical convenience. Essential as is 
an accounting by funds and organiza- 
tion units, the ultimate justification 
of any expenditure is in functional 
services whose classification and analy- 
sis is indispensable to the performance 
of the public activities. 

The term “functional” is, itself, 
likely to be abused by vague generali- 
ties. Here the term has three appli- 
cations. First, functional refers to 
the general groups of services like so- 
cial welfare or protection. Second, 
the phrase stands for the specific func- 
tion, like public health of the welfare 
group or the police function of the 
protective group. Third, the term ex- 
presses a service or activity unit within 
the function, like the activity of crimi- 
nal investigation or crime prevention 
in the police function. Ranging from 
the general to the particular, the classi- 
fication must be built upon the unit 
of the service activity, standing for 
the conduct involved ir the process 
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of a specific service. That is, each 
service is defined by the boundaries of 
the process for administering the 
activity. 

Why the service activity must be 
chosen as the foundation unit is dem- 
onstrated by reference to its admin- 
istrative and scientific application. 
The service classification is indis- 
pensable to an accounting of expendi- 
ture in books of record. Without it, 
administrative control of cost is a 
faree. Service activities furnish a 
foundation for cost accounting by 
breaking down general classes into ac- 
counts recording the service costs un- 
der analysis. The future develop- 
ment of the technique of measurement 
of costs and administrative perform- 
ance is dependent upon the use of 
service categories reporting costs ac- 
cording to the activity units whose 
performance is to be measured. The 
advance of budgeting is conditioned 
upon the installation of a functional 
service classification, and its omission 
renders budgets loose and devoid of 
control. Reporting is confined to 
generalities, and comparisons are vacu- 
ous without service classifications that 
‘nail-down” the exact activities re- 
ported and give precision to compared 
costs. 

The device of cross-classification, 
which superficially seems incidental 
and mechanical, is in fact essential for 
administration and scientific study. 
Only by the cross-classification can 
interrelationships between data be 
revealed. The basic requirement for 
cross-classification, whether for budg- 


2 A specific example is the breakdown of the 
hospital function into ten units: administration, 
clerical and recording, medical service, nursing 
service, food and dietary service, laboratory and 
x-ray, ambulance service, clothing and linen 
service, building plant, total hospital function. 
Each of the above classes corresponds to a sep- 
arate process of administering the activities em- 
braced within the hospital function, 
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eting, accounting, or reporting, is be- 
tween functional services on one hand 
and character-object classes on the 
other hand. The confusion now pre- 
vailing in the usual classification is 
largely a result of the mixture of char- 
acter and object accounts in functional 
or organization classes. By means of 
cross-classification, the essential ob- 
jective of articulating expenditure 
records may be attained. On the 
municipal level of government, the 
school, library, and special fund ex- 
penditures, now too frequently re- 
ported separately, require integration 
with general accounts; and on the 
state and national levels diverse funds 
invite similar articulation into a com- 
plete expenditure picture. Indeed lit- 
tle progress can be made in under- 
standing governmental operations 
until expenditures are reported com- 
prehensively for all levels of govern- 
ment, local, state, and national, accord- 
ing to similarly defined classes. The 
coérdination of the functional report- 
ing of all governmental levels will per- 
mit a better administrative control of 
the segments of functions now per- 
formed by various levels and make 
possible a study of the interrelation- 
ships among public units. 


MEASUREMENT OF SERVICES 


So frequently is the phrase “service 
oy functional unit measures” bandied 
about and so diverse is the interpreta- 
tion read into the words that types 
and purposes of measures must be 
differentiated. Service measures do 
not necessarily refer to unit cost meas- 
ures, and cost accounting has only a 
partial and specific utility that does 
not apply to all measures. Different 
categories of service measure emerge. 
The element of cost indeed is wholly 
divorced from the second general 
category for classifying and measuring 
expenditure. This category may be 


22 


described as the volume of functional 
services performed. The functional 
service is measured not in terms of cost 
. or money expended but in terms of the 
amount of material used, the number 
of men employed, and especially the 
number and kinds of services per- 
formed. These data are recorded in 
periods of time; and especially for 
public works construction and main- 
„ tenance, the measurement is of space. 
Most, if not all, of the local functions 
are susceptible of measurement by vol- 
ume of service units whether the unit 
is the man power per hour or day in 
excavating streets; or the services per 
teacher or pupil, nurse, doctor, or 
playground supervisor; or the attend- 
ance at schools, clinics, or playgrounds. 
By divorcing the element of cost from 
the record of services, the public per- 
formance may be measured without 
disturbing price fluctuations between 
years or without disturbing differences 
in the cost of living between different 
regions. A measure of the volume of 
services is the answer to the primary 
question as to the extent of the public 
and functional loads assumed by differ- 
ent communities. The measure an- 
swers the question as to what each 
community is presumed to do by de- 
fining the extent of its “public job.” 
The third category introdyces the 
element of cost to answer the question 
as to how expensive is the performance 
of services. The computing of ex- 
penditure in cost units of work per- 
‘formed produces units of school cost 
per pupil, a.d.a., street paving per 
square, yard, library service per vol- 
ume issued, hospital service per pa- 
tient day, and other provisional units. 
The cost of a service is a conditioning 
factor, not necessarily decisive, which 
affects the purchaser’s decision as to 
whether or not he will buy or how 
much of a given commodity he may 
desire to buy. Cost can and should 
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be weighted separately in determining 
the desirability of a given purchase or 
a specified function. Although stat- 
ing how expensive are public func- 
tions, cost units in themselves do not 
demonstrate the degree of efficiency 
and are not condemnatory or recom- 
mendatory of high and low costs. 
The dissimilarity in price levels, com- 
munities, and administrative tech- 
niques is too wide to impute efficiency 
or inefficiency into disparities of cost 
units. : 


REDEFINITION or Costs 


Reverting to the first category of 
classification by amounts of expendi- 
ture, a redefinition of public costs is 
necessary to afford an answer to the 
elementary but basic question as to 
how much the government is costing. 
A large part of the discussion of fis- 
cal operations, especially concerning 
budget balancing, is viciously mislead- 
ing because of the failure to define 
positively what payments are costs 
and what payments should be ex- 
cluded as non-governmental costs. 
The frequent practice is to report total 
operations, permitting a false budget- 
ary balance, or to define costs so as to 
obtain a balance by juggling accounts. 
Essentially, the time element is de- 
cisive in defining costs. Payments 
chargeable against the revenues of 
the current year are true costs. Pay- 
ments that are met from the assets 
accumulated from previous years were 
chargeable as costs against the pre- 
vious years but not of the current year 
in question; and payments that are 
met by borrowings to be repaid in the 
future will be chargeable as costs in 
the future years as the debts are re- 
tired, but they are not costs of the 
current year in question.® 

5 Other types of non-governmental costs, less 


open to debate, are costs of other public units, 
as the disbursements of taxes coflgcted on be- 
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Costs of the current year, as distinct 
from past and future costs, can be ac- 
curately reported by segregating the 
payments for debt service and capital 
outlays, the two classes causing con- 
fusion. The traditional treatment of 
capital outlays as a cost and of debt 
retirement as a non-cost payment is 
the stumbling block to be removed for 
a redefinition of costs. Interest on 
debt is always treated as a cost pay- 
ment, of course, but the repayment of 
debt requires differentiation. All debt 
paid from revenue can be treated only 
as a cost payment, including the re- 
tirement of serial and term bonds or 
notes from revenue and contributions 
to sinking funds. Non-cost payments 
for the retirement of debt from non- 
revenue receipts are constituted by 
the retirement of tax anticipation 
notes, refunded bonds, and debts paid 
from sinking fund assets. 

Equally important but more often 
unrecognized is the need in redefin- 
ing costs for establishing two classes 
of payments for capital outlays. As 
long as borrowings, a non-revenue 
receipt, furnishes the exclusive income 
to finance improvements, all payments 
for properties can be viewed as non- 
cost payments. Such a practice pre- 
vails in paying for many projects, but 
capital outlays often are paid from 
revenue. These outlays must be re- 
corded as cost payments. To include 
them as non-cost payments results in 
a ficticious surplus balance. Accom- 
panying the redefinition of ¢osts 
should be a report of the complete 
costs of functional operations. This 
requirement, so simply stated as to 
sound axiomatic, is woefully violated 
by the American practice of restrict- 
ing functional data to current oper- 





half of other units, the non-public costs of pri- 
vate funds, and the offsets, transfers, and recon- 
version of assets not affecting the costs of the 
current year. ə 
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ating expenses or separately to capital 
outlays without a record of total func- 
tional costs. All the costs, including 
capital outlays and debt service, must 
be spread functionally to show the 
inclusive cost for each functional 
activity. 


STANDARDS OF EFFICIENCY 
AND RESULTS 


The fourth category is constituted 
by the endeavor to measure the effi- 
ciency or quality of services. How 
can the goal best be approached? 
(1) Units of volume and cost afford a 
common denominator by which to 
undertake comparisons in functional 
services between different years or 
different communities. By resorting 
to a common denominator, a commu- 
nity may compare and evaluate 
changes in the volume and cost of serv- 
ice units with safety if the comparison 
is of different time intervals in the 
same local area. (2) If the compari- 
sons are between different communi- 
ties, the elementary precaution must 
be taken of grouping together com- 
parable municipalities whose dissimi- 
larities do not obviously vitiate the 
appraisal of the comparison. Similar 
populations and especially the degree 
of urbanism and density of population 
furnish an initial basis for grouping 
like locat areas. Similar topography, 
natural resources, social composition, 
anf the character of industrial and 
agricultural enterprise of population 
are likewise guides to rational group- 
ings. 

(3) The grouping is incomplete 
without a classification of the volume 
and unit cost of services according to 
the types of functions performed. 
Some indication is given by road mile- 
age, accordingly, but a classification of 
mileage by kinds of road construction 
is far more indicative. By establish- 
ing groups of approximate similarity, 
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comparisons and evaluations between 
communities may be provisionally un- 
dertaken, a more illuminating method 
than contrasts within the same mu- 
nicipality. The grouping device is es- 
sential to overcome the primary ob- 
stacle consisting of factors that are 
external to the administration within 
each city and are outside the control 
of public officials. (4) Internal to 
the administration of city are adminis- 
trative procedures and techniques 
which do not depend upon nor arise 
from natural, social, or economic 
differences. Different methods of sew- 
erage disposal may be compared; dif- 
ferent types of street cleaning may 
be contrasted; different procedures in 
purchasing or tax collection may be 
appraised. 

(5) Comparisons to be valid must 
have reference to standards, yard- 
sticks of comparisons. Assuming that 
grouping has removed the external 
variables so as to result in a homo- 
geneous class, the yardstick may have 
reference to classified types of volume 
of services, unit costs, or administra- 
tive methods. If the unit cost is 
chosen, the standard becomes the low- 
est practical cost to perform one or a 
series of operations. Applied to all 
communities of a homogeneous group, 
tentative standards may be most sim- 
ply set by computing maximum costs 
above which expense should not „go 
without revealing extravagance, mini- 
mum costs below which expenditure 
should not fall without jeopardizing 
services, and average costs which indi- 
cate neither parsimony nor liberal 
allotments. 

The fifth major category of service 
measures consists of the public and 
social values resulting from rendering 
the public services. Here the char- 
acteristic to the measured is not the 
quantity, quality, or cost of the work 
but evidences of the social value of 


the service. In the health field, for 
example, indices are found in the sev- 
eral morbidity, infant mortality, and 
communicable disease rates. The so- 
cial value of the health function can 
be traced by the ascending or descend- 
ing curves of these and other health 
indices. One of a number of indices 
in the protective function is afforded 
by a report of the character and ex- 
tent of criminal acts classified in the 
manner recommended by the Interna- 
tional Association of Police Chiefs. 
Such a report constitutes an index of 
the prevalence and hazards from crime 
in a given community, an index of the 
results in social value. In contrast, 
the same records compare the number 
of criminal offenses with arrests by 
policemen, an index of the efficiency 
of the police force in apprehending 
criminals. Similarly, the volume of 
work and cost of the fire department 
are not conclusive in judging its 
worth. The fire department service 
must be measured by other character- 
istics, the public value in combating 
and preventing fires. Not merely the 
number and amount of fire losses and 
the fire losses per fire and per person 
but the ratios of the number of fires 
and amount of fire loss to the total 
burnable property in the city indicates 
the resulting social value according to 
the adequacy of fire protection. The 
extension and refinement of measures 
of social results, now too few and un- 
certain in value, will afford one of the 
most profitable channels for the meas- 
urement and planning of functions. 


APPLICATION OF STANDARDS 


The initial application of standards 
is in and through the efforts of indi- 
vidual public officers to set up records 
and yardsticks suitable for their pe- 
culiar communities. The chief instru- 
ment of standards is comparison, how- 
ever, which involves a number of 
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communities in a state or nation. 
Consequently, standards may be in- 
voked by individual communities, 
state planning boards, or agencies al- 
locating funds. In each case, the 
types of standards vary with their pur- 
poses in providing local administrative 
control, state supervision, or allotment 
of funds by state or national agencies. 
One of several applications is the in- 
clusion of service measures in a plan 
for apportioning current or public 
works costs which would vary the 
amount allotted according to the de- 
gree of compliance with stipulated 
standards. Any durable planning of 
public functions can be built only upon 
the sure foundation of the knowledge 
gained from measurements of the 
classified five categories. 


Bases or PLANNED ADMINISTRATION 


Planned administration rests not 
merely generally upon the information 
yielded by classified records but 
specifically upon the data related to 
the major problems with which plan- 
ning must deal. In the final analysis, 
planned public functions are evolved 
from the four concepts of need, ability, 
benefit, and character of public ad- 
ministration. Only in so far as need is 
revealed, ability shown, benefit con- 
ferred, and administrative suitability 
disclosed can various projects be 
classified and rationally programmed. 
Each of these concepts is related in 
turn to the categories for classified 
measurements. The category of vol- 
ume or quantity of service accom- 
panies the ascertainment of need. To 
know the quantities and kinds of serv- 
ices, whether of the number of unem- 
ployed, school load, or road mileage, 
is the basic information essential to 
evaluating needs. The number and 
kinds of school children, unemployed, 
or road miles permit a preliminary an- 
swer to the question as to what,are the 


existing facilities and services, defici- 
encies, obsolescences, or expansions. 

Another main category of standard 
measures, expenditure analyzed in 
terms of unit costs of service, is related 
to the concept of ‘ability or financial 
capacity. Without presuming to 
measure efficiency, the unit costs of 
each function (as highways, educa- 
tion, or institutions) state how much 
the services cost and how expensive 
the functional work is comparatively. 
Since the aim of the criteria of ability 
is not to measure efficiency, the unit 
costs afford one answer to the ques- 
tion of relative capacity to finance 
functions by recording the relative 
amounts spent fôr each function ac- 
cording to exact service units instead 
of solely by amounts of funds ex- 
pended. 

Benefit constitutes a criteria of ad- 
ministration too frequently neglected. 
No marked progress in allocating 
public costs according to benefit will 
be feasible without an extension of 
standard measures. Applied now in 
the field of public utilities, the service 
unit is indispensable in apportioning 
costs for water, electricity, and trans- 
portation. Without knowing more 
exactly what are the services for the 
general or regular functions, appor- 
tionmente of costs by benefits neces- 
sarily is a guess and arbitrary in effect. 
Ineparticular, the main category of 
measures of the social results from per- 
forming functions accompanies the 
criteria of the benefit of social or 
general functions. Here the measure, 
instead of referring to the quantity, 
quality, or cost of the services, refers 
to the results or effects upon the com- 
munity for which the services are per- 
formed. A purified water supply, for 
example, should result in reducing the 
typhoid sickness and death rate, and 
appropriate effects may be traced for 
other functions. Benefit as defined in 
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terms of social results will give a new 
content to benefit formerly restricted 
to the pecuniary enhancement of prop- 
erty or private values, 

The criteria of the ‘character of 
administration calls for the accom- 
panying category of classified measures 
to answer the question as to how well 
public services are performed, that is 
the administrative efficiency of the 
governmental bodies. The categories 
of volume of service, cost units, and 
social results indirectly minor but do 
not directly measure efficiency. Com- 
parison of time and space intervals 
between communities, functions, and 
administrative processes or techniques 
affords the instrument for evaluating 
efficiency. Internally within each 
community or process, as previous 
paragraphs have stated, comparisons 
of time and space can be made with 
reference to standards of the lowest 
practical cost and most valuable re- 
sults applicable to a given community. 
External to each public unit are 


numerous variabilities in population, 
resources, and size of functional costs. 
By classifying communities of like 
characteristics (separate classes being 
set up for each function) the external 
variables are minimized, and standards 
may be evoked representing the maxi- 
mum, minimum, and average in vol- 
ume of services, unit costs, and social 
results. 

A review of the discussion reveals, 
consequently, that the initial tool is 
the classification of expenditure in 
amounts, the usual classification whose 
reformulation is imperative. Upon 
this basis may be built the measure- 
ment of the quantity of services which 
accompanies the criteria of need; the 
measure of unit costs paralleling the 
criteria of ability; the measure. of 
social results of services accompany- 
ing the concept of benefit; and the 
measure of the quality of services or 
administrative efficiency which paral- 
lels the criteria of the character of 
administration. 


Wylie Kilpatrick, Ph.D., is a staff member of the 
National Resources Committee, Washington, D. C. 
He has served on the staff of the Public Works Ad- 
ministration and on state survey staffs in New York, 
New Jersey, and Iowa; also as associate research pro- 
fessor at the University of Virginia and director of 
the Hoboken municipal research bureau and other 
national and local projects. He is author of “Prob- 
lems in Contemporary County Government” (1980) 
and monographs, committee reports, and articles. 


Modern Fiscal Systems, Their Characteristics and 
Trends of Development 


By PAUL STUDENSKI 


O BE able to make the expendi- 

tures necessary for the perform- 
ance of their functions, governments 
require funds. The vaster the respon- 
sibilities imposed upon governments 
and the larger the expenditures which 
they must make in order to discharge 
these responsibilities, the greater are 
the sums of money which governments 
must raise. The expenditures of gov- 
ernments determine both the scope 
and, to a large extent, the nature of 
the public revenues. This expansion 
of governmental responsibilities, ex- 
penditures, and revenues has pro- 
ceeded within certain limits imposed 
upon governments by the political and 
economic philosophies prevalent in the 
society. Vast as have been the 
changes in the details and the compre- 
hensiveness of government activities, 
the main function of the government 
has been to provide for the stability 
and continuity of the existing social 
institutions. 

Governments derive the funds re- 
quired for their expenditures, in the 
main, from (1) taxes, (2) license fees 
and other administrative charges, 
(3) special assessments, (4) service 
charges of government enterprises, and 
(5) loans. The funds obtained from 
the first four sources are generally 
called “revenues,” whereas those 
obtained from loans are generally 
called “non-revenue receipts.” Gov- 
ernments of inferior jurisdiction may, 
in addition, obtain some of their rev- 
enues from grants-in-aid disbursed by 
the superior or central government. 

“Of the several sources mentioned, 
the most eimportant one is taxes. 


Taxes supply in ordinary times close to 
90 per cent of the revenue receipts of 
the public authorities. The predomi- 
nance of taxes over all other forms of 
revenue constitutes one of the out- 
standing characteristics of modern 
fiscal systems. We may describe taxes 
as contributions to the public treasury 
levied by governments on the persons 
subject to their jurisdictions or on the 
properties or actiyities of such persons, 
without close regard to the amount of 
service rendered individually to these 
persons. Taxes are imposed accord- 
ing to certain rules of justice or politi- 
cal expediency which vary from time 
to time. 


CLASSIFICATION OF TAXES 


Modern tax systems are a mixture 
of very old and very new levies. 
Along with such ancient taxes as the 
general property tax, the land tax, the 
house tax, the poll tax, excises, and im- 
port duties, the systems of today in- 
clude such distinctly modern levies as 
the corporation income tax, the general 
sales or furnover tax, the personal in- 
come tax, and the inheritance tax; for 
tax systems generally tend to develop 
more through the addition of new taxes 
to the old taxes than through the sub- 
stitution of new taxes for old taxes. 
As the revenues from old taxes prove 
insufficient to meet the government’s 
growing expenditures or its emergency 
requirements, it becomes necessary for 


the government to supplement them 
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with new revenue resources. Not in- 
frequently, after the emergency has 
passed away, it is discovered that some 
of the new taxes which were introduced 


28 Tur ANNALS OF THE AMERICAN ACADEMY 


on a temporary basis must be contin- 
ued indefinitely, for a new situation has 
developed resulting in a permanent ex- 
pansion of the government’s responsi- 
bilities. Generally, the longer a tax is 
in existence, the more do people be- 
come accustomed to it and the less is a 
government inclined to giveit up. As 
a rule, only when the entire political 
and economic system of a country is 
changed in a revolutionary upheaval 
are old taxes swept away and new taxes 
substituted for them. 

The taxes comprising the modern 
fiscal systems may be classified into 
seven main groups. These are: per- 
sonal income taxes, property taxes, in- 
heritance taxes, business taxes, general 
sales or turnover taxes, excises, and 
customs duties. We omit poll taxes 
from consideration, since they have 
lost practically all fiscal significance. 
These seven groups can be reduced to 
five if excises and customs duties are 
classified as consumption taxes and if 
general sales or turnover taxes are dis- 
tributed between business taxes and 
consumption taxes according as they 
take the form of manufacturers’ sales 
taxes and gross earnings taxes on one 
hand, or of retail sales taxes on the 
other. We shall briefly outline the 
place which each of these five or seven 
types of taxes occupies in modern fiscal 
systems, and the theoretical founda- 
tions upon which each rests. We shall 
use in this discussion the data shown 
in Table J, which shows the structure 
of the tax revenue systems—national 
and local—of twelve countries. 


PERSONAL Income TAXES 


One of the oustanding characteris- 
tics of modern fiscal systems is the sub- 
stantial use that is made in them of the 
personal income tax and of progressive 
rates of taxation. Both of these de- 
vices are extremely modern, having 
been adopted in most countries only 


within the past twenty years. They 
reflect a very ancient principle ob- 
served in part in all types of society, 
that all citizens owe a personal obliga- 
tion to support the state, first in ac- 
cordance with their capacity to do so, 
and secondly in accordance with the 
privileges enjoyed by them under the 
protection of the state. In the types 
of society preceding the present one 
this principle was applied to the fur- 
nishing of direct services required by 
the state. With the substitution of 
monetary payments for direct services, 
its application to the payment of taxes 
came in order. 

The principle that the obligation to 
support the state is proportionate to 
capacity and privileges was observed 
only in part in the earlier political and 
economic systems. This was due to 
the tendency of the upper classes ordi- 
narily to shift the larger part of their 
obligations to support the state upon 
the middle and lower classes, and to 
assume them more fully only at times 
when the government supporting their 
privileges was in danger. In the mod- 
ern society similar violations of the 
foregoing principles have prevailed, 
but they have not been so flagrant. 
The middle and lower classes have not 
permitted the wealthy classes to shirk 
their responsibilities to the same de- 
gree in the matter of supporting the 
public treasury. By using their ballot 
they have compelled the legislative 
bodies to impose progressive taxes on 
the rich. 

The spokesmen of the lower classes 
have demanded the heavier taxation of 
the rich on the ground that the rich 
enjoy special privileges under the pro- 
tection of the state. But the repre- 
sentatives of the middle class could not 
afford to justify this policy upon this 
ground even had they believed this 
ground to be true, for it is essential for 
them to believe and to havy others be- 
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TABLE I—TuHE STRUCTURE or THE Tax SYSTEMS (NATIONAL AND LOCAL) or TwELVE COUNTRIES 
AS MEASURED BY THE PERCENTAGES OF Toran Tax REVENUE Rarsep FROM Various Taxes! 


| 


Income] Property Inheritance; Business|Gen. Sales Customs} Miscel- 
Country Wares | Taxes | Taxes | Taxes | Taxes Duties | laneous| 1°t®1 











Excises 





Great Britain ° 


National (1932).........| 39.9 od 7.1 2.2 aerate 16.1 14.9 “aes 80.3 

Local (1929-80) ......... sae 19.7 sree Sees aaa roka Pa oe 19.7 
United States ° 

National (1933-34)......1 4.4 abet A 6.7» ssw 8.5 3.1 wets 23.1 

Local (incl. state) (1932).. 9 57.5 1.6 5.6> 2 10.8 3 | 76.9 
Canada ° 

National (1932)......... 9.9 sas E EER 9.6 7.9 16.8 .2 | 44.4 

Local (incl. prov.) (1931)..) .... 40.6 3.0 4.2 nee 7.8 ee aes 55.6 
France d 

National (1933).........] 20.1 sayi rene 11.9 13.0 18.4 9.5 hae 72.9 

Loca] (1929-30). snese eos 11.7 seed 2.2 Penk 3.5 ; 9.7 | 27.1 
German, 

National (1930-31). ..... 7.1 3.3 6 6.5 5.2 13.6 8.0 |.... | 44.3 
are (incl. prov., (1930-31)} 17.8 23.5 P 8.9 2.3 3.2 saaa ee 55.7 

aly 

National (1932).........] 16.0 3.2 7 12.7 5.3 27.2 13.9 .2 79.2 

Local (1931). ..nesseens. eee 8.8 or 2.0 7.7 oie pea 2.3 | 20.8 
Belgium ° 

National (1931).........] 19.5 2 3.0 26.6 2.8 11.2 15.5 3.8 82.6 

Local (1931).......+6..-+] 14.7 ak re ee sees 1.0 sess 1.6 | 17.4 
Netherlands ¢ 

National (1931)......... 12.9 6.3 6.0 8.1 eee 21.8 8.1 4 63.6 

Local (1981)..........-+| 18.4 15.2 aw be 1. Rian 1.1 aaia .0 | 36.4 
Sweden ° e 

National (1931). ........f 16.4 ET eee 4.8 npa 6.1 30.1 -2 57.6 

Local (1929-31). ........} 37.9 3.0 aes EN 8 Mone 4 | 42.4 
Poland ° 

National (1932).........| 9.4 9.1 een 6.5 10.4 37.1 6.9 1.8 | 81.2 

Local (1932)........-...] 5.2 2.5 ewe 5 6 2.4 Sosi 3.6 | 18.8 
Switzerland è 

National (1932).........] 3.0 drsr wees 5.8 iyis ibis 32.7 eee 41.5 

Local (incl. cantons) (1932).| 46.5 1.5 2.1 1.9 Sss : neS i 58.5 
apan è 

National (1932).........] 7.9 3.5 1.7 9.8 2 6.2 eee 53.3 

Local (incl. prov.) (1923-30).| 2.7 22.6 eats 15.0 ae ‘ews 6.4 | 46.7 








1Prepared from data collected by the author from the various ministries of finance and statistical departments 
by means of questionnaires and published in the Taz Systems of the World, 5th Edition, Chicago: Commerce Clear- 
ing House. 
L a E compere Ob taxes were included among Income Taxes, the proportion would be: National 9.3 per cent, 

ocal 1,2 per cent. 

b If corporation income taxes were excluded from the class of business taxes, the percentage figures would be: 
National 1.8 per cent, Local 5,3 per cent, X 

o GREAT BRITAIN Income Taxes include sur- and supertaxes; Property Tax includes land taxes and local prop- 
erty taxes; Business Taxes include excess profits duty and corporation profits tax. UNITED STATES Income 
Taxes include personal income taxes only; Inheritance Taxes include small amounts of gift taxes; Business Taxes in- 
clude corporation income, franchise and stock taxes, and occupational and business license taxes; Sales Taxes include 
some emergency seles tax revenue. The majority of the state and local emergency sales taxes were, however, not 
yet in effect; Exciss include mainly taxes on motorists, gasoline and oil, and tobacco and alcohol; Miscellaneous in- 
clude game. fishing, and dog taxes, as well as a large variety of unclassified items. CANADA Property Taxes repre- 
sent principally local taxes on real estate and income; Business Taxes include local taxes on corporations, land, ete., 

o taxes on income from real estate transfers; General Sales Tax includes taxes on transportation and checks, 
, 1 FRANCE Income Taxes include personal and schedulary taxes, also tax on income from land; Property Taxes 
include “Department” and local supplemental rates, also payments in kind or road taxes; Business Tax includes cor- 
poration and stock exchange taxes, also local taxes on revenues from public utilities and fees for uses of places on 
public streets or stands: Miscellaneous Taxes include ‘‘Departmegtal” relief fund and road receipts, also local taxes 
on share in common funds and special legally authorized rates. GERMANY Income Tax includes, besides income 
tax proper. the corporation, state and local citizen tax, also contribution of civil service employees; Property Tax in- 
cludes services in Lind and duties of autonomous land districts, taxes on rents for governmental purposes and con- 
struction, taxes on acquisition of real estate, and tages on the increment of land value; Inheritance Tax includes gift 
tax; Business Tax includes special assessment on industries, occupational and insurance taxes, and transportation, 
stock exchange, and promissory notes taxes. ITALY Income Tax includes, besides the income tax, the tax on 
bachelors; Property Tax comprises tax on farm lands, buildings, and mortgages, also local supplementary house and 
land taxes; Inheritance Tax includes succession and mortmain tax; Business Tax includes taxes on capital, govern- 
ment concessions, imported mineral oils, and railways leased to private industry, and local tax on business, industry, 
arts, and professions; General Sales Tax includes local consumption taxes. f g 

e IUM Income Tax includes tax on income from personal property, land, and occupations; Property Tax in- 
cludes leases on mevabla property with supplemental provincial or local rates; Business Tax includes non-commercial 
enterprises. NETHERLANDS Income Tax includes tax on income and war profits; Inheritance Tax includes 
transmission and gift tex; Property Tax incorporates defense tax and local tax on land, roads, and canals; Business 
Tax ineludes tax on dividend bonuses, and mining and local business tax. SWEDEN Income Tax represents both 
income and property taxes. capitation tax, also local community and progressive taxes; Property Tax represents 
local road tax; Business Tax includes tax on exploitation of forests. POLAND Property Tax includes tax on land, 
and urban and certain rural real estate; General Sales Tax represents the so-called industrial tax.. SWITZERLAND 
Income Tax includes property tax; Property Tax represents transfer and increment of land value taxes; Business Tax 
includes luxury taxes. JAPAN Property Tax includes local, ordinary, and special land and house taxes; Business 
Tax includes taxes on business profits, textile consumption, capital interest, and stock exchange, also fees, and 
tax on issue of bank notes. 


lieve that the modern state rests upon 
a foundation of social equality.. The 
representatives of the middle. class 
have had to justify the heavier taxa- 
tion of the rich solely on the ground 
of the greater ability of the rich to con- 
„tribute to the support of the state. 


. This justification of this taxing policy 


harmonized perfectly well with the no- 
tion of the middle class that the state 
is a codperative commonwealth in 
which all men are born equal and are 
bound, rich and poor alike, in a frater” 
nal relationship of mutual self-help; for 
the most important element in this 
justification of progressive taxes is the 
contention that all citizens should bear 
equal sacrifices for.the support of the 
state which serves them all alike, but 
that equality of sacrifice is attained 
only when the recipient of a large in- 
come contributes a much larger pro- 
portion of his income than does the 
recipient of asmallincome. This con- 
tention is based on the observation 
that a contribution of a certain per- 
centum of a small income deprives the 
recipient of that income of necessities, 
but that a contribution of the same 
percentum of a large income deprives 
the recipient of that income only of 
some of the superfluities of life. Since 
the ideas of the middle class dominate 
the institutions and policies of the 
modern state, the ability-to-pay doc- 
trine advanced by its spokesmen has 
become the sole official justification of 
progressive income taxes. The privi- 
lege doctrine advanced by the spokes- 
men of the poorer classes has been 
thrown into the discard. 

Some countries, such as England, 
Sweden, Switzerland, and Belgium, use 
the income tax for the procurement of 
revenue from nearly all their citizens, 
and raise 40 per cent or more of their 
revenue from that source. Others, 
such as the United States and Canada, 
use the income tax merely for raising 
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revenue from the recipients of large in- 
comes, and procure from it only be- 
tween 10 and_20 per cent of their reve- 
nues. 


~ Property Taxes 


Property taxes may be defined as 
taxes imposed on the value of real and 
personal property, otherwise called im- 
mobilia and mobilia, respectively. 
They may be imposed either on all the 
possessions of persons subject to thè 
jurisdiction of the authority, or only 
on some specified types of such posses- 
sions. They are generally levied an- 
nually and involve the use of assess- 
ment rolls which are permanent in 
nature but are revised periodically. 
Property taxes were among the first 
direct taxes used by public authorities, 
but they were generally levied in the 
early days at specific rates fixed spe- 
cially for different items of property. 
They have been modernized during the 
past century through the introduction 
of the ad valorem method of taxation, 
the improvement of the methods of 
valuation of property, and, in some 
cases, the application to these taxes 
of progressive rates. 

In most countries, property taxes 
supply from 10 to 25 per cent of the 
public revenue. They are more im- 
portant in the United States and 
Canada than in any other countries, 
supplying in the former more than 50 
per cent of the total revenue of the 
country, and in the latter, more than 
40"per cent of it. They are utilized 
preéminently in the financing of local 
government, being levied there mainly 
on real estate, which, being immova- 
ble, is especially well suited for local 
taxation. It is significant that the 
importance of this tax is greatest in 
countries with a highly developed 
local government. 

In the United States and Canada, 
property taxes include*the general 
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property tax, which is supposed to ap- 
ply equally to real estate, tangible 


personal property, and intangible per- 


sonal property. In reality, however, 
the general property tax in these coun- 
tries is almast entirely a real estate 
tax; for tangible personal property 
generally escapes taxation under that 
- tax, and intangible property is gener- 
ally exempted thereunder as a result 
of the réalization by tax administra- 
tors that it is futile to attempt to tax it. 

Property taxes are justified gener- 
ally on the ground of the benefits 
which property receives from the 
activities of government in the form 
of protection and publie improve- 
ments of all sorts. Property owners 
are supposed to be paying, through 
these taxes, for those governmental 
services which conserve their property 
tights or make them more valuable. 
Property taxes are justified also on the 
ground of ability to pay. It is con- 
tended with considerable justice that 
the ownership of property implies the 
existence of taxpaying capacity, and 
that the larger the ownership the 
greater is the taxpaying capacity hid- 
deninit. Property taxes are regarded 
as one of the means of distributing the 
costs of government in proportion to 
ability to pay. In not a few coun- 
tries, property taxes are levied nowa- 
days at progressive rates. This is not 
the case, however, in the United 
States, Canada, or England, where all 
property is taxed, regardless of sme, 
at a uniform rate. 


InneriraNnce Taxus 


Inheritance taxes, like income taxes, 
represent a distinctly new develop- 
ment in the fiscal practice of modern 
states. A century or so ago they were 


` practically nonexistent. Today they 


form an integral part of practically 
every fiscal, system and are levied 
nearly everywhere at progressive 


e e s e 


rates. Already, in some countries, 
such as England and Netherlands, 
they‘supply as much as 6 or 7 per cent 
of the public revenues of the country, 
and before long they may supply simi- 


lar or even greater proportions in other 


countries. 

Inheritance taxes are generally 
classified as indirect taxes, because in 
legal theory they are imposed on the 
transfer of property rather than on the 
property itself. Yet, on the basis of 
their economic characteristics, in- 
heritance taxes should be classified as 
direct taxes, because their incidence is 
clear and definite and cannot be 
shifted. The incidence of an inmherit- 
ance tax rests partly on the person 
transferring his wealth, since the tax 
curtails his right to dispose of his 
wealth, and it rests partly also on the 
persons inheriting the wealth, since 
their inheritance is reduced by the tax. 
A peculiar kinship exists between in- 
heritance taxes and personal income 
taxes. The same forces which are re- 
sponsible for the introduction and ex- 
tension of personal income taxes are 
responsible for the introduction and 
extension of progressive inheritance 
taxes. 


Justification 


On the strictly fiscal side, progres- 
sive inheritance taxes are justified, 
first*of all, on the principle of ability 
to pay. The ability to pay referred 
to is mainly that possessed by the 
transferor of the property at the time 
of his death or shortly before that 
time. It is contended that the ability 
of such a person to contribute to the 
support of the state is measured by the 
amount of the property he owns, and 
that it increases progressively with the 
size of the property. In other words, 
it is maintained that the possessor of 
a small fortune needs all or nearly all 
of it for distribution among his kin 


32 THE ANNALS OF THE AMERICAN ACADEMY 


and friends, and can spare none or very 
little of it for the uses of the state; but 
that the possessor of a large fortune 
requires only a portion of his property 
for the first mentioned purpose, and 
is capable of contributing a substantial 
portion of his wealth for the discharge 
of his public obligation. The taxpay- 
ing ability of a person reaching the 
end of his life is measured by his pos- 
sessions in exactly the same manner 
in which his taxpaying capacity dur- 
ing his active life was measured by his 
income. It is highly significant that 
modern fiscal systems tend to fix about 
the same rate of progression for in- 
heritance taxes as they do for personal 
income taxes. : 

The taxpaying ability reached by 
inheritance taxes, in the second place, 
is that possessed by the heirs. The 
inheritance is regarded as containing 
an element of a “wind fall” gain and 
of an unearned income, and hence as 
a particularly fit subject for substan- 
tial taxation. Since the inheritance 
represents a source of income in the 
future, unless it is dissipated, the in- 
heritance tax is regarded by some peo- 
ple as a capitalized income tax levied 
by the state in advance and independ- 
ently of any income tax which it may 
levy annually upon the total income 
of the person in question in¢he future. 
But whichever of these two views of 
the taxpaying capacity involved is 
adopted, it is agreed that this capacity 
increases at a progressive rate with the 
size of the inheritance. 

Inheritance taxes are justified, in 
the second place, on the principle of 
benefit received. This benefit is con- 
sidered from the angle both of the 
possessor of the wealth to be trans- 
ferred, and of the heirs. It is con- 
tended that society contributes to the 
making of every fortune, and that its 

‘contributions increase progressively 
with the size of the fortune. In taxing 


an estate, society, according to this 
doctrine, merely takes back from the 
possessor of the wealth and from his 
heirs the contribution which it has 
made to the creation of this wealth 
during the owner’s life. As G. D. H. 
Cole has rightly put it: 

What the legatee in fact inherits is not a 
sum of money, but essentially a claim on 
the productive capacity of society. This 
capacity, the result of centuries of develop- 
ment, is in reality a social product, the com- 
mon heritage of civilization, in which it 
would seem that all are entitled to share. 

Finally, inheritance taxation is justi- 
fied on the ground that the right of 
inheritance is a privilege granted by 
the state for social reasons, and that 
this privilege increases progressively 
with the size of the inheritance. It is 
contended that the recipients of this 
privilege (the testator and the testa- 
tees) should be taxed for the value 
of this privilege. 

Effects of inheritance 

But neither of these three strictly 
fiscal theories of inheritance taxation 
have exercised as much influence on 
the course of inheritance tax legisla- 
tion as have certain non-fiscal con- 
siderations. It has been evident to 
some citizens for some time that the 
institution of inheritance, along with 
some beneficial effects, has exercised 
also some baneful influences. It is 
commonly conceded that the institu- 
tion of inheritance has caused many 
individuals to work harder and to save 
and accumulate wealth to a greater 
degree than they would have other- 
wise done, and that it has, to that ex- 
tent, increased the productivity of 
society. But on the other hand, it is 
also apparent that the institution of 
inheritance has been responsible for 
the development in the modern society 
of large hereditary fortunes and of a 
new hereditary upper clags somewhat 
akin to the hereditary fortunes and 
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aristocracies of the feudal society; that 
the effect of this development is to 
deny equal opportunity to the citizens 
who are not born into wealth, and to 
pervert democracy. 

It has been felt that these baneful 
influences may readily overbalance 
the beneficial effects. Agitation has 
been started in favor of a-limitation 
of inheritances through the use of the 
taxing power of the state, so that this 
dangerous tendency may be checked. 
It has been held by the advocates of 
this expedient that the state has cre- 
ated or sanctioned the institution of 
inheritance because it believed this 
institution to be socially desirable, and 
that the state can limit or even alto- 
gether abolish this institution if it 
finds that inheritance operates in a 
socially deleterious way. As a result 
of this agitation the rates of inherit- 
ance taxes have been materially in- 
creased in many countries in recent 
years. Needless to say, a great many 
citizens believe that this attack on the 
institution of inheritance is unwar- 
ranted, and strongly oppose the utili- 
zation of inheritance taxes for the pur- 
pose of limitation of inheritance. 
Thus, inheritance taxation is becom- 
ing one of the liveliest political and 
social issues of the day. 


Business TAXES 


Another important characteristic of 
modern fiscal systems is the important 
place which business taxes occupy in 
them. They furnish, today, from’ 10 
to 25 per cent of the governmental 
revenue and are likely to supply even 
a greater portion of it in the future. 
This form of taxation embraces taxes 
on corporations, excess profits taxes, 
manufacturers’ sales taxes, and other 
business turnover taxes; taxes on cer- 
tain types of businesses operating un- 
der special franchises or otherwise en- 
joying spefial privileges, such as 


banks, insurance companies, railways, 
public utilities, and the like; and 
finally, taxes on various types of busi- 
ness transactions such as transfers of 
stock, bonds, or real estate, and the 
issuance of checks or promissory notes. 
It is perfectly natural that in an econ- 
omy founded on business exchanges, 
the taxation of business should have 
assumed great importance. Business 
taxes are in many respects easier to 
impose and to collect than are direct 
taxes on either property or individuals, 
because they apply very largely to 
funds that have not yet been definitely 
allocated among the participants in 
production. 

Taxation of business is justified first 
on the ground of the benefits received 
by business from the activities of gov- 
ernment. It is held that in the mod- 
ern economy business is materially as- 
sisted by government and owes a 
special obligation for its support. It 
is conceded that the incidence of most 
of the types of business taxes may be 
shifted by the business enterprises in 
part or entirely to their customers. 
This is true especially of taxes levied 
on the gross earnings of the business. 
This fact, however, is not necessarily 
held to be a defect of these taxes. On 
the contrary, in the opinion of the 
business men, at least, it constitutes 
their strongest point. Business men 
prefer taxes that can be shifted rather 
than those that cannot be shifted. 
The levying of separate taxes on busi- 
ness enterprises operating under spe- 
cial franchises or charters is justified 
on the ground of the special privileges 
conferred by the government upon 
them. 

Taxation of business is justified also 
on the ground of ability to pay. It is 
contended, for example, ‘that business 
corporations possess taxpaying capac- 
ity separate from that possessed by 
their stockholders. 
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The line of demarcation between 
business taxes and consumption taxes 
sometimes becomes very tenuous. 
We may adopt, however, as a distin- 
guishing characteristic of business 
taxes, the fact that they are levied 
on the business earnings or transac- 
tions that are several steps removed 
from the final consumer, and that they 
aim to secure for the government 
either directly or indirectly a part of 
the profits of the business or of the 
gains involved in business transactions. 

As the state extends its control over 
business, it is inclined to tax business 
more heavily. The heavier taxation 
is justified under these circumstances 
on the theory that the government is 
a silent partner in every business and 
is entitled to a substantial share of its 
proceeds. This partnership doctrine 
represents a very material extension 
of the old benefit theory of business 
taxation, and is quite unacceptable to 
the average business man, who is in- 


clined to regard his business as entirely 
the product of his own efforts. 


CONSUMPTION TAXES 


Consumption taxes in modern so- 
ciety have taken a new form and as- 
sumed a new importance. Instead of 
being placed on necessities, such as 
salt, they have been, until recently, 
imposed mainly on the luxuries of the 
common men, such as tobacco, intoxi- 
cating beverages, sugar, tea, coffee, 
amusements, soft drinks, cosmetics, 
gasoline, and other articles of popular 
consumption. More lately consump- 
tion taxes have been universalized in 
many countries through the imposi- 
tion of retail sales taxes on all or nearly 
all goods and services sold. As shown 
in Table II, consumption taxes pro- 
duce today anywhere from 25 to 50 
per cent of the public revenues of a 
country. It should be noted, how- 
ever, that these proportions reflect the 
conditions of a business depression and 


TABLE IIl—Tax EFFECT OF THE DEPRESSION ON THE SOURCES OF Tax REVENUE OF 
CERTAIN NATIONAL GOVERNMENTS 


(Per cent of Total Revenue Raised from the Various Taxes ? 




























Taxes Taxes on Taxes on Consumption 
on Income Transactions, Customs and Turnover, includ- 
j an including Receipts ing Net Yield of 
National Government property Death Duties onopolies 
1929 1934 1929 1934 1929 1934 

Argentina. ......e..eeee 2.3 13.5 8.9 16.7 69.3 48.0 19.5 21.8 
AmB EA sc oasis Osi 22.7 20.3 3.8 2: 52.4 39.7 1.1 37.7 
AUBIB a odin so 5 Sears 00 27.7 21.2 9.4 8.3 20.6 18.6 42.3 51.9 
Belgium... .....e0ee0ee 33.9 31.5 41.1 32.8 13.1 17.7 11.9 18.0 
Bulgaria... cc. cece e ees 21.0 16.2 17.8 15.7 30.2 19.7 31.0 48.4 
Canada, + w/c nnn oxen 18.4 24.6 1.5 1.3 47.6 27.8 32.5 46.3 
Chile..... ssenosesesnao 21.0 26.1 5.7 26.1 67.2 38.4 6.1 9. 
Colombia... .......0505 5.8 8.0 4.3 12.5, | 79.1 65.7 10.8 13.8 

enmark... 28.7 25.4 10.8 9.7 26.4 23.6 34.1 41.3 
Finland, . 23.4 21.2 9.9 8.8 57.2 57.3 9.5 12.7 
France, 31.7 28.6 17.6 15.4 9.4 12.2 41.8 43,8 
Germany. 27.8 15.7 5.7 5.1 18.3 21.8 48.2 57.4 
Hungary . 27.6 37.8 13.9 14.7 15.0 5.2 43.5 42.3 

apan..... 33.3 30.0 4.5 4.8 13.2 13.6 49.0 51.6 
New Zealand. veal 25,8 19.7 17.5 16.7 45.9 38.9 10.8 24.7 
Netherlands............ 35.3 23.8 18.7 12.9 11.9 22,2 34.1 41.1 
Norway nse ve cevweson 29.2 24.1 5.3 4.8 35.0 35.5 30.5 35.6 
South Africa........... 37.3 55.0 8.6 6.4 44.5 32.2 9.6 6.4 
Spain. ..essewsecen eevee 28.7 30.7 17.9 18.4 18.8 12.8 34.6 38.1 
Sweden......cceeeeenee 26.7 22.5 10.4 8.6 26.9 19.3 36.0 49.6 
Switzerland............ 11.3 5.9 16.2 13.2 72.5 75.4 sine 5.5 
United Kingdom..:.....| 45.4 40.7 16.1 15.1 18.3 27.5 20.2 16.7 
United States. 65.7 33.2 3.8 8.9 16.9 12.2 13.6 47.7 
Venezuela.. «| 21.7 27.8 7.4 7.1 54.8 41.2 16.1 23.9 
Yugoslavia. ............ 28.3 23.0 14.3 14.4 19.3 12.5 38.1 50.1 

* 
2Compiled from the World Economic Survey 1933/34, League of Natjons. . 
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are somewhat higher than they are in 
normal times, for reasons elaborated 
on below. 

The increased use of consumption 
taxes in modern fiscal systems has 
been due to several reasons. First, in 
a society characterized by universal 
exchanges, consumption taxes afford 
a most convenient means for reaching 
the taxpaying capacity of the prop- 
ertyless classes. By choosing articles 
of general consumption as the objects 
of taxation and using the sellers of 
these articles as their tax collectors, 
governments can today collect large 
revenues from millions of citizens at a 
relatively small expense. Govern- 
ments could not do this in an agricul- 
tural society that was characterized 
by a substantial amount of production 
for home consumption. 

Secondly, the rise in the standard 
of living of the common people and in 
their taxpaying capacity has also in- 
creased the opportunity for the utiliza- 
tion of consumption taxes. 

In the third place, the diversifica- 
tion of the consumption of the masses 
has had a like,effect. It has become 
possible to spread consumption taxes 
over a larger number of articles and to 
levy them on each article at a rate so 
low that it does not perceptibly in- 
crease its price. Many people have 


„been lulled into belief that consump- 


tion taxes are painless. 

In the fourth place, the influence 
which the dominant economic groups 
have been able to exert on the legis- 
lators, combined with the tendency of 
the legislators to follow the lines of 
political expediency in dealing with 
controversial issues, has also contrib- 
uted to the extension of consumption 
taxes in modern society. Whenever 
new revenues were required by the 
state, the dominant economic groups 
recommended the introduction of new 
consumption taxes, since these taxes 
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bore least heavily upon them. The 
legislators frequently preferred these 
taxes to others because the voters 
seemed to have less objection to them. 
The voters were less aware of the bur- 
dens involved in such indirect taxes, 
which were concealed im prices, than 
they were of the burdens involved in 
direct taxes. In the fifth place, cer- 
tain non-fiscal considerations have had 
a great deal to do with the extension 
of consumption taxes in modern times. 
Thus, domestic producers, for exam- 
ple, have insisted on the extension of 
import duties (which are a form of 
consumption taxes) as a means of pro- 
tecting them against foreign competi- 
tion, and advocates of temperance 
have insisted on the levy of taxes on 
intoxicating beverages as a means of 
checking or controlling the consump- 
tion of such beverages. 

Years ago it was claimed by some 
writers and statesmen that consump- 
tion taxes are the most just taxes, be- 
cause consumption is the best measure 
of the benefits received by the citizens 
under the protection of the state. If 
everyone were taxed in proportion to 
his consumption, it was contended, 
everyone would be contributing in 
proportion to the benefits he received. 
There are still some people who make 
such claims. But there is no need to 
consider their contentions seriously, 
for they are utterly fallacious. Con- 
sumption taxes can be justified only 
as a device for placing a part of govern- 
ment expense upon the people of small 
means or as expedients for the exercise 
of control by the society over certain 
types of consumption. They cannot 
be justified as a means for reaching the 
taxpaying capacities of the middle 
classes or of the well-to-do. These 
capacities can be reached only by 
means of other taxes, which have been 
discussed above. In a word, con- 
sumption taxes can be justified today 
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only as elements in a comprehensive 
fiscal system, performing in it certain 
limited functions. 


Non-tax REVENUES 


Let us now turn to the non-tax 
revenues of the government. License 
fees and other administrative charges 
play a relatively unimportant rôle in 
modern fiscal systems, furnishing, gen- 
erally, less than 5 per cent of the total 
public revenues of a country. The 
tendency of modern government is to 
fix the fees at a more or less nominal 
rate so that all the citizens considered 
worthy of receiving the license or docu- 
ment in question may be able to obtain 
it regardless of their financial status. 
Special assessments are used mainly 
in the financing of local improvements 
in rapidly growing communities. Al- 
though they represent a relatively 
modern fiscal device, they are of rela- 
- tively small significance. The earn- 
ings from a landed domain, which were 
very important in the earlier fiscal 
systems, are of hardly any impor- 
tance in most of the fiscal systems of 
today, since the modern state has very 
largely divested itself of this type of 
property. 

The place occupied by these reve- 
nues in former days is occupied today 
by revenues derived from the opera- 
tion of various publicly owned indus- 
trial or business enterprises, such as 
the post office, telegraph, telephones, 
railroads, water supplies, and electric 
power and gas plants. The gross 
revenue obtained by governments 
from these sources amounts in some 
countries to as much as 15 per cent of 
their total public revenues, although 
the net revenue remaining after the 
payment of the costs of operation of 
these enterprises seldom exceeds 1 or 2 
per cent of such total public revenues. 
It is seen, therefore, that the rates or 
prices charged by these enterprises 
form an exceedingly important part of 


the fiscal operations of modern govern- 
ment. Ina socialist economy such as 
that of Soviet Russia, rates or prices 
charged by publicly owned undertak- 
ings form an even more important part ` 
of the fiscal system of the country than 
do taxes. 

Grants-in-aid offered by a superior 
authority to an inferior one is a dis- 
tinctly modern fiscal expedient. It 
has been called forth by the necessity 
for the maintenance in local communi- 
ties of certain minimum standards of 
public service on a nation-wide (or 
state or provincial) scale, and by the 
inability of many of the local com- 
munities to maintain such standards, 
due to the insufficiency of their tax re- 
sources. Already, in some countries, 
from 5 to 10 per cent of the total pub- 
lic revenue of the country is being re- 
distributed annually among the local 
governments, and this proportion may 
be larger in the future. 


Tyres or FISCAL SYSTEMS AND 
Certain Recent TRENDS 


Modern fiscal systems can be classi- 
fied into several types according to the 
place which different kinds of taxes 
occupy in them, or the manner in 
which tax burdens are distributed un- 
der them among different income 
groups. Some fiscal systems, of which 
England’s is a good example, place 
special emphasis on income taxes. 
Others, exemplified by the cases of 
the United States and Canada, espe- 
cially emphasize property taxes. Still 
others, exemplified by the fiscal sys- 
tems of France and Poland, place tlie 
main reliance for governmental reve- 
nue on business and consumption 
taxes. Some fiscal systems result in 
highly progressive taxation; others 
tend to be proportional or even re- 
gressive in character. 

Modern fiscal systems can be classi- 
fied also from the point of, view of the 
organization of the fiscal powers under 
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them. Some fiscal systems, such as 
those of the United States, Canada, 
Germany, and Switzerland, belong to 
the federal type. Others, such as 
those of Great Britain and France, are 
of a unitary character. Some fiscal 
systems, as shown in Table II, are 
highly centralized; others are highly de- 
centralized in nature. Thus, whereas 
in England, Belgium, Italy, and Po- 
land, approximately 80 per cent of the 


most countries from a combination of 
income taxes, inheritance taxes, busi- 
ness taxes, general sales or turnover 
taxes, excises, and, of course, customs 
duties. The local tax revenue, on the 
other hand, is derived in most coun- 
tries from property taxes and business 
license taxes. 

Notable improvements have been 
made in modern fiscal systems in the 
field of tax administration. In many 


Tus Ratio or NATIONAL To Locat Tax Revences IN Tweive Countarss IN 1932 


E3 


Ravionay, 


LOLA 


SASS SSSL 
RAR An AAA LE 


SSS 


RX SEE Y 
KIST 


Bercium Potano Gaer {racy 


BRITAN 


E 
[=d x 
= 


A 
2 





NewVoax Universit? 


ROS OOS Sd 


Paecantoay Pao Paun Stuscnsn with WPA ASSiSTANE 


RR ET 
KSSSE EESTE EESE 


RW = 


| 


France Netuenanos Sweoen dapan Germany Ganaod Swirzeatany LiMiTED 


STATES” 


The per cent ratios are shown within the bars. The ratio of the national taxes in the United 
States was exceptionally low during the year covered by the figures. During good times the ratio 


exceeds 30 per cent. 


total tax revenue is raised by the cen- 
tral government and only 20 per cent 
by the local authorities, in the Unjted 
States the situation is almost reversed. 
In 1932-1933, the national authority 
here raised 23 per cent of the revenue, 
and the state and local authorities 
raised 77 per cent. This relation, 
however, was abnormal. In normal 
times before the depression, the pro- 
portions here were 30 per cent for the 
national tax revenue and 70 per cent 
for the state and local tax revenue. 
The national revenue is derived m 


countries a greater degree of centrali- 
zation of tax administration has been 
brought about, and better techniques 
have been developed for the assess- 
ment and collection of taxes. This 
subject is covered so fully in several 
articles presented in this volume® as 
to require no elaboration here. Fi- 
nally, a very notable trend has 
been apparent towards a closer co- 
ordination of the fiscal systems 
of the national,. intermediate 


3See articles by Roswell Magill, Mark 
Graves, and J. L. Jacobs. 
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_ (state or provincial), and local 
governments. 

As shown in Table H, during the 
present (or recent) depression a re- 
versal in the trend of distribution of 
tax burdens has taken place. The 

` proportion of revenue raised from the 
taxation of the poor has increased. 
The proportion raised from the taxa- 
tion of the rich has decreased. This 
shift has been due in part to the fact 
that the revenue from direct taxes has 
declined more severely under the in- 
fluence of the depression than the 
revenue from indirect taxes. It has 
been due also to the introduction into 
the fiscal systems of new consumption 
taxes as a means of bolstering up the 
declining revenues of the public au- 
thorities. 

Finally, in recent times the tend- 
ency to use the taxing power of the 
state for purposes of economic control 
rather than those of revenue has be- 
come accentuated and the nature of 
the controls aimed at has materially 
changed. As a result, economic 
groups which for years have favored 
the use of taxation for non-fiscal pur- 
poses because their interests were 
being promoted thereby (as in the 
case of protective customs duties), 
now that other interests are being 


served in part by such an employment 
of taxation (as exemplified by process- 
ing taxes or high inheritance taxes), 
begin to condemn it. Economic 
opinion is divided on the question. 


SuMMARY 


To summarize: Governments have 
been raising revenue for the discharge 
of their functions in such a manner as 
seemed to them to be most expedient 
at the moment and also to accord best 
with the notions of justice prevalent 
in society at the time. They have 
been raising a revenue sufficient to 
support a minimum of required public 
services. The question may well be 
asked as to whether the time has not 
arrived for governments to raise 
larger revenues, capable of supporting 
a larger measure of public functions as" 
part of a program for the improvement 
and stabilization of the operations of 
the national economy; and if such 
a time has arrived, then what is 
the nature of the sources from 
which this larger revenue should be 
obtained? 4 

* As described by the author in his article on 
“Public Credit” in this volume, a program for 
the moderation of business cycles and the 
stabilization of the national economy involves 


the use of both the credit and the taxing powers 
of the government. 
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Codrdination of Federal, State, and Local Tax Systems 
By Masser Newcomer 


HE coérdination of tax systems 

‘in a federal state offers peculiar 
difficulties. Not only is there one 
more layer of government to adjust to 
than in a unitary state, but also there 
are two independent taxing authorities 
covering the same area. The usual 
solution of the difficulties has been a 
fairly definite division of the kinds of 
taxes available for federal and state 
use respectively, when the government 
is created. This division has ordi- 
narily reserved the customs duties and 
various excises for the federal govern- 
ment and granted direct taxes, partic- 
ularly income and property taxes, to 
the states. The success of these ar- 
rangements depends on whether or not 
the division is clear-cut, and whether 
or not it leaves the federal government 
on the one hand and the state and 
local governments on the other with 
revenue sources commensurate with 
their needs. 

Most federal governments have 
found such an apportionment of taxes 
workable for a time; but few have been 
able to devise a system flexible enough 
to withstand the changing balance of 
needs arising from growing centraliza- 
tion of governmental functions and the 
increased tax burdens imposed by all 
units of governments as the spheré of 
public activities expands. If the origi- 
nal separation of sources is complete, 
one government, probably the federal 
government, is likely to find the tax 
powers at iis disposal too limited to 
cover the cast of its expanding activi- 
ties. If, on the contrary, the federal 
government is given generous powers 
of taxation, there is almost sure to be 
double taxation. The states may be 


willing to share their tax powers with 
the federal governments, but with the 
exception of customs duties, which are 
almost inevitably transferred to the 
central government, they are not easily 
persuaded to relinquish any of their 
own tax sources. 


SPHERES or TAXATION 


In the United States the original 
grant of taxing powers to the central 
government was generous. The Fed- 
eral Government was given the exclu- 
sive right to levy customs duties and 
was denied none of the tax sources 
available to the states. The one limi- 
tation was that direct taxes should be 
levied in proportion to the population 
of the different states. In practice, 
however, this limitation proved to be 
prohibitive. Occasionally the Federal 
Government invaded the field of direct 
taxation, only to retreat ingloriously 
after a brief skirmish. Only after 
more than a century of Federal history 
was the National Government finally 
successful, as the result of a constitu- 
tional amendment, in establishing its 
claims to a direct tax. 

Meanwhile, the state and local gov- 
ernments had succeeded in developing 
fairly unified systems, differing mate- 
rially from state to state but so closely 
knit within each state that the state 
and local taxes combined might be re- 
garded as a single system. The foun- 
dation of these systems has normally 
been a general property tax, levied by 
both state and local governments. 
The exact form of this tax has been 
determined by the state and conse- 
quently has been uniform throughout 
the state, but the local rates have 
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varied from one local government to 
the next. 

The almost complete dependence of 
state and local governments on this 
single source and the comparatively 
peaceful sharing of it by several (some- 
times as many as five or six) overlap- 
ping jurisdictions was only possible as 
long as all of the levies combined were 
relatively small. The codrdination of 
Federal, state, and local tax systems 
as a problem pressing for solution is 
the product of heavy tax burdens com- 
bined with the integration of industry 
which has made the entire nation a 
single economic unit. 


NEED ror COÖRDINATION 


The power to levy an income tax 
solved Federal difficulties for the mo- 
ment; but it was not equal to the task 
of balancing war and depression budg- 
ets. Moreover, the expansion of gov- 
ernmental activities was not confined 
to the National Government. Higher 
educational standards, the phenome- 
nal growth of motor vehicle transpor- 
tation, and the demand for increased 
public services in densely populated 
areas were straining state and local re- 
sources to the breaking point; and in 
the search for new revenues the states 
turned to the long neglected income 
tax at almost the same moment-as the 
Federal Government. The same pres- 
sure resulted in the levy of corporation 
taxes and death duties by both gov- 
ernments independently. Thus the 
field of double taxation has grown. 

Nor is competitive taxation limited 
to the Federal and state governments. 
The widening area of business activity 
has resulted in competitive taxation 
among cities and among states. Low 
property tax rates may attract manu- 
facturing establishments, thus increas- 
ing taxable values and governmental 
costs in endless succession, to the profit 
of the real estate interests, no doubt, 


but hardly of the ordinary taxpayer. 
Generous privileges and moderate in- 
corporation fees may attract the big 
corporations which do their business in 
other states and profit by govern- 
mental services there. The same cor- 
porate income may be taxed by two 
states if the courts are lenient, or by 
none if taxation of interstate com- 
merce is found to result. 

In short, the fundamental changes 
which have made uniform taxes and 
an integrated tax system important for 
Federal, state, and local governments 
are, as noted above, the growing tax 
burden and the widening area of 
both personal and business activities. 
From the point of view of the taxpayer, 
the specific difficulties resulting are the 
gross inequalities in burdens for indi- 
viduals and business concerns with 
much the same, taxpaying ability. 
These inequalities arise partly from 
differences in the tax systems, result- 
ing in a different distribution of the tax 
burden; partly from differences in the 
taxable wealth of different communi- 
ties, resulting in widely varying tax 
rates to achieve the same standard of 
governmental services; and partly 
from the constitutional restriction on 
the taxation of interstate commerce. 
The consequence of these inequalities 
is that where the average tax burden is 
quite reasonable, the taxes on indi- 
vidual concerns may vary from nomi- 
nal sums to unbearable amounts. 
And if the individuals affected are 
business competitors—and competi- 
tion is extending over an ever widen- 
ing area—the more efficient concern 
may lose to the less efficient in conse- 
quence, 

From the point of view of govern- 
ment, one of the difficulties resulting 
from an uncoérdinated system is the 
evasion of taxes by interstate business, 
arising both from the restrictions on 
taking interstate commerye and from 
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the ability of the business concern to 
movecertain tax bases to the statewith 
the most favorable tax system. This 
process is encouraged by interstate 
competition for taxable wealth and in- 
come, and it is by no means limited to 
interstate business. Private individu- 
als of wealth frequently select their 
state of residence with an eye to the 
tax system. Florida’s deliberate and 
more or less successful bid for such in- 
dividuals through the constitutional 
amendment prohibiting state personal 
income taxes and death duties is one of 
the more striking cases of such inter- 
state competition. 

Local governments, depending pri- 
marily on real estate taxes, do not 
- suffer greatly from the difficulty of al- 
locating tax bases and the restrictions 
of the interstate commerce clause. 
They do suffer, however, from the in- 
equalities in taxable wealth and in- 
come, which inequalities increase with 
the narrowing of the taxing jurisdic- 
tion, and from the limitations on their 
tax powers imposed both by the state 
authority and by their own inability to 
administer a variety of taxes because 
of the small area over which they have 
jurisdiction. Only if the state makes 
adequate allowance for local limita- 
tions can the local governments adjust 
revenues to needs. 

Another problem, arising from the 
lack of integration, is the unnecessary 
and expensive duplication of tax ad- 
ministration. This concerns both the 
government and the taxpayer. For 
private individuals and corporations to 
make out two separate and somewhat 
different income tax returns to be 
checked in turn by two separate groups 
of government officials is obviously 
wasteful. 


Ams or CoérDINATION 


It is apparent that the problem is 
too complex for any simple golution. 


It is important first to achieve suffi- 
cient uniformity among the different 
state and local systems to equalize the 
tax burdens over a wide area and to do 
away with competitive bidding for 
business concerns and for wealthy in- 
dividuals. It is important second to 
integrate the Federal with the state 
and local tax systems in order to avoid 
injurious double taxation, unnecessary 
duplication of administration, and the 
evasion resulting from the restrictions 
of the interstate commerce clause. 
Integration is also needed to equalize 
tax burdens among rich and poor 
states beyond what can be achieved by 
state action alone. Some progress has ° 
been made in beth of these respects, 
but while such attempts at coördina- 
tion are important indicators of what 
changes may or may not prove useful, 
experience thus far is too limited to 
offer any certain guide as to what the 
best solution will be. 


SEPARATION OF SOURCES AS A 
SOLUTION 


Separation of sources as between 
federal and state and even state and 
local governments is often advocated, 
and, as indicated earlier, this has been 
the usual arrangement between fed- 
eral and state governments at the in- 
ception of the federal government. In 
the case of state and local.governments 
separation has occasionally been tried 
in the United States. Because of the 
wider variety of revenue sources open 
to the states there has been some tend- 
ency for the states to relinquish the 
property tax to local governments, and 
a number of states have achieved sepa- 
ration of sources simply by giving up 
the use of this tax for their own pur- 
poses. The only state which has seri- 
ously reduced the local tax base in the 
process of separation is California. 
Here the operative property of public 
utilities was withdrawn from local tax- 
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` ation when separation was introduced 
in 1910. New York has for many 
years left the real estate tax, the only 
important locally administered tax, to 
local governments, but in view of the 
extensive sharing of state-adminis- 
tered taxes with local governments in 
this state, separation of sources can 
hardly be said to exist. The same is 
true to a lesser extent in the other 
states maintaining a nominal separa- 
tion of state and local revenue. 

The difficulty with separation of 
Federal and state sources has been 
largely the difficulty of apportioning 
tax resources to fit the changing needs 
of the governments concerned. In the 
case of state and locat governments the 
problem is not merely one of forecast- 
ing the relative costs of governments 
and the yield of specific sources, but 
of obtaining adequate revenues for lo- 
cal governments from the few taxes 
that can be administered by so narrow 
a jurisdiction. Even with the larger 
state jurisdiction this is becoming a 
problem. Nothing short of national 
administration will bring equitable 
taxation of many important resources. 
In fact the tax on real estate would 
seem to be the only important tax 
source that can be really successfully 
administered by a narrower jurisdic- 
tion than the Federal Government. 
Consequently, if separation of sources 
were to be extended it would inevi- 
tably be accompanied by increasing 
centralization of governmental func- 
tions or a redistribution of some part 
of the yield of these taxes. In the 
latter case there is no genuine separa- 
tion. New York State, after leaving 
real estate entirely in the hands of local 
governments, is turning over more 
than half of its state-administered 
taxes to local governments, either as 
shares in specific taxes or as grants-in- 
aid for specific functions; and it is ap- 
parent that if the Federal Government 


were to take over income and corpora- 
tion taxes, sales taxes, and death 
duties, as is sometimes suggested, a 
similar situation would occur as be- 
tween Federal and state governments. 


STATE COÖPERATION AS A SOLUTION 


A second solution offered to solve 
the problems of state competition and 
to some extent the difficulties arising 
from the inability of the states to tax 
interstate commerce is voluntary co- 
operation among the states. In facta 
certain amount of such coöperation is 
now taking place. The most notable 
instance is the widespread reciprocal 
agreements to leave the taxation of the 
intangible property of decedents to 
the state of residence of the former 
owner. Limited progress has been 
made, also, with the adoption of for- 
mulæ for the taxation of corporation 
income where the business is inter- 
state; and some states make no at- 
tempt to tax the income of non-resi- 
dents arising within the state or credit 
the recipients of such income with any 
taxes paid on it in the state of resi- 
dence. Such arrangements are valu- 
able, but again these alone will not 
solve the whole problem. They avoid 
unreasonable doublè taxation and pro- 
mote uniform taxation among the dif- 
ferent states. In so far as uniformity 
is attained they may increase the effec- 
tiveness of state administration of cer- 
tain taxes, but they can scarcely 
achieve the effectiveness of a single, 
nation-wide administrative organiza- 
tion. 


CREDITING DEVICE AS A SOLUTION 


A third remedy is the crediting de- 
vice which has been so successfully 
used by the Federal Government in 
achieving uniform estate taxes among 
the different states and preventing 
state competition for wealthy resi- 
dents. This device has “sometimes 
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been attacked as interfering with 
states’ rights. In fact, however, it 
would seem to be a means of bolstering 
up waning state sovereignty. Such 
competition as was offered by Florida 
endangered death duties in all the 
states that chose to impose them. 
With a uniform Federal tax crediting 
80 per cent of the yield to any state 
imposing a comparable tax, it has been 
possible for states which have desired 
this form of taxation to continue it 
without forcing the states which do not 
wish to impose such a tax to do so. 
The crediting device has been suffi- 
ciently successful to warrant extending 
its use to other taxes such as the per- 
sonal income tax, at least as a tempo- 
rary stop-gap; but it fails to do away 
with duplicate administration or to 
equalize inequalities in resources 
among the states. 


CENTRALIZED ADMINISTRATION AS A 
SOLUTION 


Centralized administration of tax 
sources is, of course, the broad high- 
way to complete coördination of Fed- 
eral, state and local revenue systems. 
Probably few would urge that the Fed- 
eral Government should take over the 
administration of all taxes—Federal, 
state and local. Certainly the neces- 
sity for Federal administration of the 
property tax, the largest revenue pro- 
ducer of all, is not clear, as long as the 
Federal Government itself does not 
use such a tax, and some local govern- 
ments, at least, are administering it 
with reasonable efficiency. This seems 
to be the only important tax source, 
however, which does not demand na- 
tional administration if any important 
degree of uniformity of tax systems is 
to be achieved. Personal income 
taxes, death taxes, corporation taxes 
and sales taxes, including the tax on 
motor fuel, all seem to require central 
administyation in order to avoid dupli- 


cation and evasion, and unnecessary, 
and perhaps unreasonable, variations 
in form. 

Such extreme centralization, how- 
ever, would bring problems of its own. 
State and local governments could not 
live on real estate taxes with the pres- 
ent demands made upon them. The 
Federal Government would either 
have to take over functions now ad- 
ministered by the state and local gov- 
ernments or return a part of the yield 
of these centrally administered taxes 
to the subordinate governments. 
Either alternative presents difficulties. 
The same forces which are causing 
centralization of revenue systems are 
likewise causing the centralization of 
other governmental activities. But 
expenditures are not being transferred 
so rapidly as revenues, whether be- 
cause state and local governments 
cling to their inherited functions with 
tenacity or because central govern- 
ments are more eager for new income 
than ‘for new obligations. In any case 
the desirability of complete ¢entraliza- 
tion of education, relief administra- 
tion, and other state and local func- 
tions is far from clear; and there is 
every indication that any further cen- 
tralization of revenue sources will be 
accompanied by further distributions 
of money from the central to the sub- 
ordinaté governments. 

Among state and local governments 
. è 
in recent years, the states have re- 
turned about one dollar in three of the 
state taxes levied to the local govern- 
ments. Most of these distributions of 
revenue have been from general rev- 
enues and for specific purposes, no- 
tably schools and highways. There 
has been a growing tendency, however, 


*For a more comprehensive discussion of 
these melhods of achieving coördination see 
R. M. Haig, “The Coördination of the Federal 
and State Tax Systems,” Proceedings of the 
National Tax Association, 1932, pp. 220-235. 
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to earmark certain sources for local 
use, and in some cases the state has 
acted merely as tax collector, returning 
the proceeds of specific taxes to the 
place of origin as nearly as this can 
be ascertained. Some states, notably 
New York, have gone so far as to re- 
turn more revenues to local govern- 
ments than they retain for their own 
use. The Federal Government has 
given increasing sums for roads and 
education, and with depression Fed- 
eral aid for relief purposes has mounted 
to appalling proportions. 


REDISTRIBUTION OF REVENUES UNDER 
CENTRALIZED ADMINISTRATION 


It is not possible in the short space 
available here to consider the many 
forms in which these local shares in 
state revenues have been distributed, 
much less the relative merits of each. 
But the principal forms can be indi- 
cated. At one extreme, local govern- 
ments may receive fixed proportions of 
specific taxes collected within their 
jurisdiction to be spent at local dis- 
cretion. At the other extreme local 
governments may receive grants for 
specific purposes, the amount of which 
is determined by some measure of need 
or by local expenditures for the pur- 
pose in question. The return of spe- 
cific tax revenues to the community 
where they are collected makts it pos- 
sible to obtain uniformity and efficient 
administration for taxes needed for 
local purposes. The objections to this 
form of distribution, if the sums in- 
volved are large, are that local needs 
are not likely to vary with the yield of 
such a tax, and a uniform rate may 
make it possible for one community to 
live in luxury while another cannot ob- 
tain the bare essentials: If such rev- 
enues are distributed in proportion to 
need rather than collections, this ob- 
jection is met but a new difficulty 
arises. The inequalities in resources 


are so great that some local govern- 
ments may receive 90 per cent of their 
revenues in this way, and others none 
atall. Ifthe measure of need is accu- 
rate, no sympathy need be wasted on 
the wealthy district, but it is a matter 
of real concern as to whether local self- 
government can be permitted to juris- 
dictions which cannot contribute more 
than one tenth of their own support. 

Grants from general revenues for 
specific functions make it possible to 
exercise control commensurate with 
the central government’s contribution. 
If these grants are based on need, how- 
ever, the poor district is again a prob- 
lem. Either the control will be inade- 
quate, or local self-government will 
continue in name only. The experi- 
ence of Germany with coérdinating 
federal, state, and local tax systems is 
worth noting. Starting with a federal 
government and state tax systems as 
heterogeneous as our own, Germany 
has practically achieved a uniform and 
unified tax system. But the problem 
of redistributing the revenues equi- 
tably among the participating govern- 
ments has not been satisfactorily 
solved. It is true that the system has 
been in force in a very critical time. 
If comparative stability of economic 
conditions could be achieved, some 
successful solution might be reached. 
But stability of economic conditions is 
not characteristic of recent experience 
even in the United States. A satis- 
factory financial system must be an 
adaptable one. Any financial system 
is difficult to adjust to changing con- 
ditions. But the lag in a system where 
the spending authorities are widely 
separated from the taxing authorities 
is particularly great. 


Unirorm Tax BASES WITH 
Varrine RATE 
One other compromise is possible. 
Central governments might achieve 
s 
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the needed uniformity by fixing the 
form of the various taxes and allocat- 
ing the bases among the various sub- 
divisions but leaving the rates to local 
discretion. This would give the 
needed local responsibility and a de- 
gree of flexibility. It would not solve 
the problem of the poor community, 
and if local variations in rates were 
very great, it would not give the 
needed uniformity. 


COÖRDINATION AND A MODEL Tax 
SYSTEM 


The first step in coördinating tax 
systems would seem to be the assign- 
ment of the administration of the dif- 
ferent taxes to the different govern- 
mental units. The distribution of the 
proceeds follows. But before either of 
these steps can be taken there must 
be some agreement as to what kinds of 
taxes should be levied. Any thor- 
oughgoing unification requires much 
the same tax system in every state, 
whatever the division of sources be- 
tween federal and state governments. 

A plan for a model state and local 
system has been put forward by the 
National Tax Association Committee 
for a Model System of State and Local 
Taxation? A more comprehensive 
plan, including the Federal Govern- 
ment system, is suggested by Haensel,® 
and other plans have been offered. 
An ideal tax system cannot be devised 
in the present state of our knowledge, 
but the attempt to build one may 
clarify issues. 


Kuyps or Taxes IN A Mover System 


There is general agreement that a 
model system would provide for three 
types of taxes: personal taxes, de- 


2 Proceedings of the National Tax Association, 
1933, pp. 353-420. 

3 See P. Haensel, “The Model American Fed- 
eral, State and Local Tax System,” Tax Maga- 
zine, October! 1934, pp. 545-548. 


signed to measure ability to pay; taxes 
on real estate, and perhaps other tan- 
gible property, justified largely on the 
basis of benefit; and privilege taxes 
which are sometimes justified on the 
basis of benefit and sometimes on the 
basis of ability. The personal income 
tax with progressive rates is the best, 
and the most widely accepted example 
of the first type. An individual’s net 
income is by no means an accurate 
measure of his taxpaying ability, but it 
is the nearest approach to such a meas- 
ure that we have found; and the modi- 
fications that are possible for family 
responsibilities, and the kind and regu- 
larity of its income, make some refine- 
ments of the measure possible. The 
inheritance tax likewise belongs in this 
group and is commonly accepted as an 
important tax in any model system. 
It reaches unearned income, which is 
usually regarded as having higher abil- 
ity than earned, and progressive rates 
can be applied. 

Taxes on real estate are justified 
partly on the basis of ability and partly 
on the basis of benefit. Real estate 
holdings alone are no adequate crite- 
rion of a man’s taxpaying ability, but 
the fact remains that this is one of the 
more stable forms of wealth, and, prop- 
erly valued, it indicates a certain 
capacity to pay. Moreover, as long as 
this is primarily a local tax, much of 
the proceeds will be spent for local im- 
provements, fire protection, and other 
services bringing direct benefits to the 
owner or occupier of such property. 

Privilege taxes on business are an 
essential factor in any tax system, but 
there is no unanimity of opinion as to 
the form and scope of such taxes. The 
Committee of the National Tax Asso- 
ciation for a Model System of State 
and Local Taxation recommends a 
uniform income tax. The principal 
justification offered by the Committee 
for such a tax is that the state in which 
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the business is done can reach such 
income even though the owner resides 
elsewhere. It is regarded as a pay- 
ment for the services of government 
rather than a tax apportioned accord- 
ing to ability. If such a tax were to be 
levied by the Federal Government, the 
same justification would lose its force 
since, except in a few instances where 
business is international, the Govern- 
ment could reach the same income 
through a personal income tax. Only 
if business as such received special 
benefits from government which are 
not available to private individuals, 
could a special nation-wide tax on all 
business be justified. This does not, 
of course, preclude a tax on corpora- 
tion income, since corporations receive 
from the government special privileges 
which may well be charged for. Nor 
does it preclude taxes on the kinds of 
business which demand special gov- 
ernment regulations. 

It is hardly conceivable that our 
governments, national, state, and lo- 
cal, could be supported from the pro- 
ceeds of the foregoing taxes, but while 
the remaining taxes are many, there is 
less agreement as to their place in an 
ideal system. The retail sales tax 
would seem to demand first considera- 
tion, being a large revenue producer 
and an increasingly important element 
in the state tax systems actually in 
force. The National Tax Association 
Committee places it first on the list of 
emergency taxes. Buta general retail 
sales tax does not measure up to either 
of the accepted principles of benefit 
and ability, and until we are forced to 
admit that expediency is itself ample 
justification for a tax, this tax has no 
place in an ideal system. Certain spe- 
cial consumption taxes, however, are 
generally acceptable, such as the taxes 
on motor fuel, alcoholic beverages, and 
tobacco. The levy of such taxes as 
customs duties and processing taxes 


will inevitably depend on other gov- 
ernmental policies. They do not be- 
long in a model tax system as such. 
Their use or omission, however, will 
inevitably influence the taxes included 
in an ideal system. 

Little progress can be made with an 
ideal tax system until we are prepared 
not merely to suggest the kinds of 
taxes which are suitable, but also the 
relative proportion of government ex- 
penditures that each should be called 
upon to meet and the rates that would 
have to be imposed to yield the neces- 
sary sums. But this is an even more 
controversial problem than the selec- 
tion of the kinds of taxes, and few have 
had the courage to attack it. The fact 
is that the common welfare which a 
model tax system is supposed to pro- 
mote is in fact a complex of conflicting 
interests, and while a model system 
may bring order out of chaos, “it is not 
the order of harmony but the order of 
compromise.” * Under these condi- 
tions we cannot expect to discover one 
“Tight” tax system; but with patient 
research we may hope to discover one 
compromise which under given 
conditions is less oppressive than 
another. 


ÅLLOCATION or Tax ApDMINISTRA- 
TION AND Tax YIELDS 


Turning to the question of the 
proper jurisdiction for the administra- 
tion of these taxes, if effective adminis- 
tration alone is to be considered, all but 
the'real estate tax should probably be 
in the hands of the federal government. 
In all of the other cases the proper 
situs of the tax base is open to some 
doubt, and double taxation and eva- 
sion are bound to result. In view, 
however, of the difficulties inherent in 
the problem of distributing large sums 

+J. Roy Blough, “Model Tax Systems and 


Tax Reform,” Bulletin of the National Taz 
Association, February, 1935, p. 182. 
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of money to underlying jurisdictions, 
few, probably, would urge such exten- 
sive centralization. And there seems 
to be no practical possibility that the 
states will turn over most of their 
tax powers to the Federal Government 
as long as democracy prevails. Nev- 
ertheless, some further centralization 
can be expected in the process of 
achieving further codrdination of our 
tax systems; and this will demand in 
turn further distributions of revenue to 
subordinate governments. 

Experience with the distribution of 
revenues to underlying governmental 
units, both in this country and abroad, 
points to the distribution of revenues 
for specific functions in proportion to 
some measure of need. Large sums 
returned where collected for no specific 
purpose are inevitably wasteful. The 
spending agency is not responsible 
either to the taxpayer or the collecting 
agency, and revenues bear no neces- 
sary relation to needs. A certain 
amount of waste and extravagance is 
bound to result. Moreover, the juris- 
diction in which a tax happens to be 
collected has no necessary claim to the 
proceeds. It is obvious, for example, 
that the corporation doing a nation- 
wide business but paying its tax at its 
head office in New York City has an 
obligation to a wider area than that 
city. 

If adequate measures of need can be 
found there is at least some guarantee 
against extravagance, but even here 
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when aid from superior governments is 
greater than local contributions, there 
is need for central control. Under 
these conditions the alternatives would 
seem to be the transfer of certain func- 
tions to the government with the wider 
jurisdiction or an increase in size of the 
governmental unit in question until it 
has resources of its own sufficient to 
meet the major part of its expendi- 
tures. 


CONCLUSIONS 


Some division of tax sources will 
doubtless be included in any workable 
program, and some further centraliza- 
tion of tax administration. Interstate 
coöperation will jn all probability be 
developed further as a means of attain- 
ing uniformity, and the indirect pres- 
sure of the crediting device may well 
prove a useful tool. 

There probably is no best way. In 
most instances the administration of a 
tax should be assigned to that govern- 
ment which can administer it most 
effectively, even though the yield is 
needed more by subordinate govern- 
ments. Adjustments can be made 
through redistributing revenues or 
even redistributing the functions for 
which the revenue is needed. But the 
difficulties of these adjustments should 
not be underestimated, and at times 
there may be occasion to sacrifice uni- 
form tax systems and efficient admin- 
istration in the interests of responsible 
local self-government, 
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The Social Aspects of Tax Exemption 
By James W. Martin 


HE term “tax exemption” may be 

used in the narrow sense of an 
explicit exclusion from the scope of a 
tax or in the broad economic sense of 
omission from a levy, For example, in 
a tax statute providing for an excise 
on alcoholic beverages, fortified wines 
may be explicitly excluded from the 
levy by incorporating an exception. 
The same result, however, can be 
achieved by enumerating the classes of 
beverages to which the tax applies and 
omitting fortified wines from the list. 
The point may be made that, viewed 
practically, there is no particular dif- 
ference between these two; however, 
the omission of a commodity or trans- 
action from the scope of a tax, if 
treated as a part of the idea of tax 
exemption, is so slippery that one must 
perforce confine attention to exemp- 
tions in the narrow sense. 

‘Exemptions have been variously 
classified, depending on the viewpoint 
of the particular student formulating 
the classification. } The most varied 
exemptions occur in connection with 
property taxes, and these have been 
ably classified by Professor Jens P. 
Jensen in Chapter 5 of his Property 
Taxation in the United States. The 
definition of classes found in the Ency- 
clopedia of the Social Sciences is per- 
haps as satisfactory as any. {It recog- 
nizes exemptions due to (a) social and 
political distinctions, (b) taxation of 
the same subject matter under another 
tax, (c) elimination of the cost of ad- 
ministering taxes on the government’s 
own instrumentalities, such as securi- 
ties, (f) encouragement of certain 
economic activities, (g) encourage- 
ment. of certain social and religious 
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activities, (h) objectives of an ad- 
ministrative and political character 
and to some extent those looking to- 
ward protection of the minimum of 
subsistence.! 

The discussion that follows is not 
designed to cover completely the sub- 
ject matter of tax exemptions. It is 
concerned rather with developing the 
principles underlying certain impor- 
tant classes of exemptions which may 
be regarded as typical. The following 
are the classes of exemptions included 
in the discussion: exemption of public 
property, income, and instrumentali- 
ties with special attention to tax- 
exempt securities; exemptions to pro- 
tect the minimum of subsistence; 
exemptions of private property as sub- 
sidies to encourage certain classes of 
economic activities; and exemptions 
designed to promote social ends, such 
as those to educational, charitable, and 
religious organizations. The discus- 
sion closes with a summary of wise 
social policy apparently dictated by 
the findings in these type analyses. 


EXEMPTION OF PUBLIC 
INSTRUMENTALITIES 


It has been contended by many stu- 
dents of government that “the state 
should not tax itself.” This doctrine 
would have more to commend it if the 
“state” were as simple as the expres- 
sion seems to assume. In the United 
States, in particular, government is a 
highly complex thing. There are 
cities, counties, states, and the Federal 
Government—not to mention town- 
ships, school districts, and numerous 


Carl Shoup, “Tax Exemptions,” Encyclo- 
peedia of the Social Sciences, Vol. RIV, pp. 528 f. 
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other taxing jurisdictions. To adopt 
a wholesale policy of exempting all 
public property, transactions, and in- 
come from public securities is to choose 
a course of action which will distort the 
apparent distribution of the tax load to 
the extent of subsidizing some taxpay- 
ers at the expense of others. 

Probably the plan is not to be com- 
mended. One careful student of the 
subject ? concludes emphatically that 
public property should be taxed by 
all taxing jurisdictions in which it lies 
except by that owning it. The own- 
ing jurisdiction, he believes, should 
not exempt property unless it is used 
for strictly governmental purposes. 
There is considerable concentration of 
public property, for example that 
owned by a state; and that fact will 
mean heavier taxation on the localities 
in which the tax-exempt property is 
located to service the subsidized prop- 
erty unless there are offsetting con- 
siderations. In some eases, as, for in- 
stance, a state university, it is probable 
the incidental economic advantages 
offset the cost of the exemption to the 
community in which public property is 
located; but there is no general off- 
setting advantage in the case of cer- 
tain other state property. Efforts 
have been made in some states to nul- 
lify the evil caused by tax-exempt 
state property by paying localities an 
equivalent of taxes.3 

Attempts to exempt municipalities 
and even state or federal institutions 
from excises lead often to grotesque 


2C. W. Stimson, “Exemption from Property 
Tax in California,” California Law Review, 
March, 1933, p. 219. Cf. Jensen, op. cit.; Sea- 
bury C. Mastick, “The Problem of Tax Exemp- 
tion,” National Tax Association, Proceedings of 
the Annual Conference on Taxation (referred to 
hereafter as Proceedings), 1927, pp. 304-317; 
and Special Joint Committee on Taxation and 
Retrenchment, Tax Exemption in the State of 
New York, 1927, especially chaps. 1-4. 

3 Report of tke Commission on Tax Exemp- 
tions (Connecticut), 1925, pp. 52-55. « 


results. No effective exemption can 
be provided, in many cases, without 
knowledge of the incidence of the tax, 
and that is generally lacking. The 
problem has arisen in the case of state 
general sales taxes. In order to ex- 
empt state institutions and municipali- 
ties, should the exemption apply to 
sales made by the public agency or to 
it? Nobody knows a general answer 
invariably applicable. 

The Federal-state reciprocal ex- 
emption problem, as applied to credit 
instruments under the property taxes 
and to interest on public debt and in- 
come from public salaries under the 
income taxes, and the exemption policy 
respecting debt of*the taxing jurisdic- 
tion and the interest on its credit obli- 
gations are such highly specialized 
subjects that they deserve separate 
consideration. The following section, 
however, is but the barest sketch of 
certain of the issues. 


Tax-Exempt SECURITIES 


Two principal considerations have 
led to exemption of public securities 
from property taxes and of their inter- 
est from income taxes in the United 
States: (a) It has been deemed wise 
to facilitate borrowing for public im- 
provements in every possible way, and 
(b) as interpreted, the United States 
Constitution provides for reciprocal 
immunities (including immunity from 
taxation) of Federal instrumentalities 
from laws of the state governments 
and of state instrumentalities from 
laws of the Federal Government. 
These two objectives and the conse- 
quences of the exemption policy will 
be examined. 

States and their subdivisions may is- 
sue their bonds exempt from property 
taxes to holders resident of the state, 
or they may provide for additional or 
alternative exemption of interest from 
state income tax. But no state may 
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directly, or through its subdivisions, 
issue bonds or notes necessarily ex- 
empt from taxation in another state. 
Again, under the reciprocal exemption 
plan interest on all state and local 
securities is exempt from Federal in- 
come tax. Many Federal issues are 
contractually exempt as to interest 
from Federal income tax, in part or in 
toto; and all of them are exempt as to 
both principal and interest from state 
and local taxation. 

States and their subdivisions began 
exempting their own bonds from taxa- 
tion under property taxes when there 
were no progressive elements in the tax 
system. Assuming that the securities 
are purchased within the state, that 
they are issued in moderation, and that 
bonds subject to taxation are actually 
taxed, there is reasonable ground for 
believing that the subsidy by tax ex- 
emption is largely offset by a lowered 
interest rate. Also, if interest on Fed- 
eral securities is exempt fromonly a flat 
normal tax and if such securities are 
issued in small amounts, the exemption 
is undoubtedly effective in securing a 
reduced rate of interest for the securi- 
ties. But in neither respect do these 
conditions hold at the present time. 

Reciprocal exemption is provided on 
the theory that permitting the states 
to tax the instrumentalities of the Fed- 

_eral Government and the Federal Gov- 
ernment to tax those of the states 
would make possible mutual destruc- 
tion. “The power to tax involves the 
power to destroy.” 4 It is important, 
however, that in other federal coun- 
tries an individual’s income, though 
derived from ownership of a security 
or salary from a state, has been re- 
garded as taxable. Other federal 


* McCulloch v. Maryland, 4 Wheat. 316; Col- 
-lector v. Day, 11 Wall. 113. 

ë See, for instance, Judge Davies’ well-rea- 
soned opinion (as to Canada) in Abbott v. City 
of St. John, 40 S.C.R. 597. 


states follow the logic of the personal 
income tax in the sense of regarding 
the amount, rather than the source of 
income, as the variable which deter- 
mines the rate. Those who favor 
abolition of reciprocal exemptions may 
urge that an income tax is levied on 
income, not on a government bond, 
that is, not on the instrumentality of 
the Federal Government. However 
logical such an argument may be, it is 
not accepted as the law of the land. 

Outstanding debt, interest on which 
is partly or completely exempt from 
Federal income tax, amounts to about 
fifty billions of dollars, and is held by 
individuals subject to surtax to the ex- 
tent of perhaps not more than two or 
three billions. An undetermined, but 
substantial, part of it is owned by edu- 
cational, charitable, and religious en- 
terprises which would be tax-exempt 
regardless of the source of their in- 
comes. Another considerable volume 
is owned by the Federal Government, 
states, counties, cities, etc., in trust 
funds and also exempt by virtue of the 
ownership. Most of the remainder is 
owned by banks, insurance companies, 
and unidentified holders. 

In the light of this distribution of 
ownership, it is apparent that indi- 
viduals subject to high surtaxes when 
purchasing such securities are directly 
in competition with numerous other 
purchasers who cannot take advantage 
of the tax exemption features. Also, 
it is apparent that these individual 
purchasers who could profit from tax 
exemption in a substantial way are a 
minor factor in the entire market. It 
follows as an obvious corollary that, in 
order to sell the enormous volume of 
public securities offered on the market, 
bids from marginal purchasers who do 
not profit from tax exemption are an 
important factor. “In other words, the 
governmental units offering securities 
for sale cannot possibly get as much 
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through interest savings as the subsidy 
by means of tax exemption costs. 

Not only is the loss to the govern- 
mental units substantial in the direct 
sense, but the maldistribution of the 
tax load through the instrumentality 
of tax-exempt securities constitutes 
another social loss of no mean propor- 
tions. The income tax is the principal 
progressive element in the tax system, 
and graduation incorporated in this 
measure is rendered ineffective in the 
case of some rich individuals by virtue 
of their investments in securities ex- 
empt from the levy. The situation 
would be bad enough if the existence 
of the tax-exempt receipts in a taxpay- 
er’s income effected a proportionate 
reduction in his tax. Since, however, 
the part of the income removed from 
tax liability by the exemption feature 
is that which would be subject to the 
highest rates, the reduction of tax 
liability may amount to 50 per cent 
though the tax-exempt income is only 
30 per cent of the total. 

So much for the exemption of public 


"Cf. T. S. Adams, Proceedings, 1922, pp. 261- 
267; Fabian Franklin, “Income Taxation and 
Tax -Exempt Securities,’ Independent, Jan. 
6, 1923; R. M. Haig, “The Exemption of Mort- 
gage Interest as a Solution to the Housing Prob- 
lem,” Proceedings, 1920, pp. 226-234, and “Tax 
Exempt Securities vs. Progressive Income Tax,” 
North American Review, April, 1928; A. F. 
Hinrichs, “Cost of Tax Exempt Securities,” 
Political Science Quarterly, June, 1926, pp. 271— 
280; T. E; Lyons and others, “Report on Fed- 
eral Taxation,” Proceedings, 1919, pp. 331-334; 
E. M. Patterson, “Those Tax Exempt Securi- 
ties,” New Republic, Sept. 28, 1982; K. N. Rob- 
bins, “The Evils of Tax Exemption as Applied 
to Securities,” Proceedings, 1919, pp. 477-486; 
W. H. Rowe, “The Burden of Tax Exemption of 
Government Bonds,” American Economic Re- 
view, Dec., 1926, pp. 653-659; and E. R. A. 
Seligman, “Tax Reduction and Tax Exemp- 
tion,” North American Review, April, 1984, pp. 
433-448. C. O. Hardy in Taz Exempt Securi- 
ties and the Sur-Taz takes a moderate view to 
the contrary. Mr. J. W. Sundelson has made 
valuable suggestions regarding this subject 
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property, income, instrumentalities 
and property. The remaining classes 
of exemption to be considered relate to 
private property, income, transfers, 
etcy 


Minimum or SUBSISTENCE 


Tt is common policy in connection 
with certain tax measures to provide a 
small initial exemption—for example 
under income, death, and often prop- 
erty taxes. These exemptions have at 
least three important purposes. (1) 
The minimum of subsistence is pro- 
tected by removing a small part of the 
tax base from the scope of the partic- 
ular tax and thereby rendering the tax 
system less regressive as applied to low 
income groups. (2) An element of 
progression significant for middle in- 
come groups is introduced into the tax 
measure. This was the most impor- 
tant type of progression in the British 
income tax prior to 1927, and it is still 
characteristic of that and most other 
income tax measures. (3) By such an 
exemption the administration is re- 
lieved of enforcing taxes in application 
to small taxpayers in the case of whom 
the administrative cost would approxi- 
mate the revenue. Not only is there 
danger that those near the subsist- 
ence borderline will be thrown on char- 
ity if subjected to the full impact of 
both direct taxes, in connection with 
whigh exemption is practical, and in- 
direct and highly regressive measures, 
in the case of which exemptions of this 
type are not usually practical; but 
there is also probability in many cases 
that collection of the tax would not be 
worth what it cost. 

Since initial exemptions are justified 
if at all only as to lower income groups, 
they should not be allowed to middle 
and upper income groups, provided 
such a limitation is administratively 
and politically feasible. Thus, disap- 
pearing exemptions (that is, those that 
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are gradually withdrawn as the tax 
base increases) are to be commended. 
This plan is perhaps impractical, if at 
all, only in the case of property taxa- 
tion. Indeed, after careful considera- 
tion, the Kansas Code Commission 7 
expressed doubt as to the wisdom of 
any exemption of personal property to 
protect the minimum of subsistence on 
the ground that the administrative de- 
moralization caused by the exemption 
was important and the relief provided 
relatively insignificant. 


EXEMPTIONS To SuBSIDIZE PARTICULAR 
Acrrvities or Economic CLASSES 


Exemptions arising in part from 
mercantilistic notiens of encouraging 
economic development and in part 
from the wish to subsidize particular 
population classes remains to be con- 
sidered. To some extent such exemp- 
tions are provided in income taxes, to 
some extent in excise taxes, and often 
in property taxes. Like other exemp- 
tions, they represent a subsidy to the 
favored property or classes of indi- 
viduals and should, therefore, be re- 
garded as exceptional. 

One usual form of subsidy to eco- 
nomic groups is found in the tempo- 
rary exemption of new manufacturing 
industries and in the permanent ex- 
emption from property taxes, or from 
certain property taxes, of favored 
manufacturing or agricultural ,pur- 
suits. Like the protective tariff, this 
type of exemption is a device of mer- 
cantilistic policy and is subject to ap- 
proval or condemnation on much the 
same basis as is a protective tariff. 
Normally, it may be said that encour- 
agement of uneconomic industries is 


7 Report, 1929, pp. 155-157. 

8 Cf. on exemptions of this sort Jensen, op. cit., 
p. 155; A. G. Buehler, “Taxation and the Mini- 
mum of Subsistence,” American Economic Re- 
view, June, 1938, pp. 334-344; and William J. 
Shultz, Tezation of Inheritance, pp. 270 f. 


unwise, though the “infant indus- 
tries” argument provides some logical 
ground for such exemptions in imma- 
ture communities. Several of the 
New England states, for example, for- 
merly subsidized new manufacturing 
plants but have more recently aban- 
doned the practice? Jt has fre- 
quently been pointed out also that 
differential treatment of certain types 
of activities or commodities involves 
practically insurmountable adminis- 
trative difficulties. This is partic- 
ularly true, for instance, of exemptions 
of food products from general sales 
taxes. 

Granting exemptions to provide a 
temporary subsidy for particular in- 
dustries is probably ineffective. On 
the whole it may be assumed that a 
well-planned revenue system which 
treats every taxpayer fairly will be 
more attractive to a permanent indus- 
try than will an exemption for three or 
five years. There is little reason to 
believe that the exemption method has 
ever been of importance in attracting 
any particular industry. On this 
point the Civic Development Commit- 
tee of the National Electric Light As- 
sociation and the Policy Holders’ Serv- 
ice Bureau of the Metropolitan Life 
Insurance Company found ?° that tax- 
ation was not among the eleven most 
important reasons for selecting indus- 
trial locations. 

Another example of this’ type of 
subsidy is the relief of particular 
classes of individuals from the pay- 
ment of certain taxes. The plans for 
granting tax exemption to war veter- 
ans, for example, are usual both in 

®In connection with such exemptions see 
Jensen, op. cit., p. 158. 

Industrial Development in the United 
States and Canada, Metropolitan Life Insurance 
Company. Cf. also Report of the Special Com- 
mittee on Taxation and Debt in Florida, 1935, 
p. 82; and H. L. Lutz, The neo System of 
Revenue, p. 41. 
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this country and abroad: If property 
tax exemptions are provided it is en- 
tirely probable that injustice is done 
by giving the property owner with 
large holdings a more substantial sub- 
sidy than is accorded the less affluent 
taxpayer and both of them more gen- 
erous treatment than is received by 
the veteran owning no property. In 
short, if exemptions of this sort are 
provided the amount of the exemption 
is inversely proportional to the need 
for it. 

The exemption to a particular eco- 
nomic class which is most widely urged 
at the present time is that subsidizing 
home ownership. Remarkable suc- 
cess has attended the campaign for. 
homestead exemptions, and one promi- 
nent student! has dubbed the home- 
stead exemption “inevitable” in his 
own state. Such a subsidy again is 
inversely proportional to the need for 
it in the sense that the individual 
who owns no home gets nothing; one 
who owns a very humble home gets a 
small exemption; and one who owns 
an expensive residence gets the largest 
exemption ofall. Ifthe very substan- 
tial revenue losses due to homestead 
exemptions are replaced by excises on 
consumption, the homestead exemp- 
tion device is a tool for transferring 
the tax load from moderately pros- 
perous individuals to the very poor. 
This is what has actually happened 
in most of the states which have en- 
acted limited homestead exemption 
laws. Moreover, it is apparent that 
such measures are extremely difficult 
of administration: There often is no 
effective impediment to nominal trans- 
fers by which individuals without a 
bona fide homestead will secure tax 
exemption for large land owners. 

It is significant that such eminent 
authority as the President’s Confer- 


“Raymond D, Thomas, speaking before the 
National Tax Conference on October 15, 1935. 
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ence on Home Building and Home 
Ownership? has declared firmly 
against any sort of exemption to pro- 
mote home ownership or anything 
else. Home owners should seek tax 
reductions rather, according to the 
view expressed in the Report, by 
seeking elimination of exemptions now 
extended to others. 


EXEMPTIONS TO SuBSIDIZE CERTAIN 
SOCIAL Activites 


That there is a presumption in favor 
of taxing all privately owned property 
is axiomatic. Professor Jensen has 
suggested that in the event private 
property is exempt at all, three spe- 
cific conditions must be met: (a) The 
property must be used for a distinctly 
public purpose, that is, must be em- 
ployed to perform a function which 
the state itself would otherwise render 
or which the state, though it would 
not render the service, recognizes as 
being important; (b) the service seek- 
ing the subsidy should be of such char- 
acter that it cannot be adequately 
fostered on a commercial basis; and 
(c) the exemption method of subsidy 
should, even in the case of property 
meeting these two criteria, be rejected 
unless its utilization will be consistent 
with proper distribution of the tax 
load among different taxpayers. 
These general criteria may be applied 
not oply to property taxation but to 
other varieties of taxation as well. 
The difficulty of conforming with the 
threefold test may lead to the conclu- 
sion that no entire class of property 
or income should be exempt from 
taxation on the ground that it facili- 
tates performance of public functions. 
It may be said that the exemption 


2 Home Finance and Taxation, pp. 112-118. 
Cf. also the Report of the Tax Survey Commit- 
tee (Texas), 1931, pp. 21-26, and similar reports 
for other special tax investigating commissions. 

* Op. cit., p. 148. 
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method of providing subsidies for 
educational, charitable, and religious 
functions is too rigid in the sense that 
the subsidy granted is proportional 
to the property or income whether or 
not these are at all related to the ex- 
tent of public service. The method 
is clumsy also in that it precludes 
legislative review of the grant, since 
the exemption is provided in perpe- 
tuity. Another suggestion is that the 
exemption method is too undiscrimi- 
nating in that the subsidy comes about 
often through the whim of an indi- 
vidual and without any sanction from 
the state itself.14 

On the other hand, some persons 
have suggested that exemptions to 
such enterprises may be defended 
not merely on the ground that they 
render public service directly, but 
that they also provide certain indirect 
benefits. It may be urged that the 
buildings and grounds maintained by 
institutions of education, charity, and 
religion have a definite xsthetic sig- 
nificance for the community. Or it 
may be urged that they enhance the 
value of surrounding property, there- 
by resulting in an increased tax base 
even though they are themselves ex- 
empt from taxation. The first of 
these considerations appears to be an 
argument for a subsidy and not for a 
particular method of granting the 
subsidy. It can, therefore, bẹ dis- 
missed. The second is an invalid 
contention if current practice in deal- 
ing with railways, banking enterprises, 
and other private businesses may be 
accepted as a criterion. That a 
beautiful bank building, for example, 
enhances the value of nearby property 
is not accepted as a reason for ex- 
empting the bank from taxation. 

In the case of educational plants 


“Farwell Knapp, “Tax Exemptions,” Pro- 
ceedings, 1934, pp. 74 ff. Note the “Discussion” 
to p. 89. 


and the income from educational en- 
dowments, there is often no doubt re- 
specting the public character of ,the 
service rendered. Undoubtedly there 
is reason for subsidy to many such 
institutions. It is apparent, however, 
that the amount of property owned or 
the volume of income from endow- 
ment may in many cases not be a 
measure of the extent to which the 
enterprise should be subsidized. In- 
deed, it may be contended in many 
instances that the exemption method 
provides a subsidy inversely propor- 
tional to the need for it. 

The situation as respects certain 
types of charitable enterprises is much 
the same. However, the difficulty of 
drawing the line between alleged chari- 
ties deserving the subsidy and those 
not deserving it is even greater than 
in the case of educational institutions; 
and it is common knowledge that cer- 
tain charitable property in direct 
competition with private business en- 
terprise is exempt from taxation in 
many states. Moreover, the exemp- 
tion policy in dealing with charities 
is calculated to perpetuate the existing 
lack of coérdination among various 
charitable undertakings. Ifa subsidy 
policy is adopted, the provision of 
direct grants will enable the state 
to maintain supervision directed to- 
ward coérdination to an extent im- 
possible under an exemption policy. 
One further important consideration 
is that certain alleged charities are 
definitely commercial in character, as 
for example many of the tax-exempt 
cemeteries; and others are in the 
nature of luxurious social undertak- 
ings, as, for example, certain fraternal 
organizations and clubs. 

Under the plan of constitutional 
separation of Church and State much 
less can be said for the exemption of 
religious institutions than for that of 
educational and charit&ble organiza- 


Tue SOCIAL ASPECTS 


tions. The church in the modern 
state performs no public function ex- 
cept as it does so through providing - 
educational and charitable services, 
and of course if churches supply such 
services they should be treated as are 
other agencies providing similar serv- 
ices. It has been pointed out) that 
subsidy to religion is inconsistent with 
certain state constitutions, and yet 
the subsidy is granted indirectly on 
the wholesale basis of tax exemption. 
In spite of these considerations, cer- 
tain eminent students have suggested 
that the.case against exemption of 
church properties would be very much 
less urgent if the exemption privilege 
were not so much subject to abuse} 


CONCLUSIONS AS TO Pustec PoLicy 


In the light of the above analysis, 
there can be little doubt that there 
is a better case for exemptions to 
public than to private property and 
agencies. However, since exemption 
of public property, income, transac- 
tions, and particularly securities and 
the income from these and other 
governmental instrumentalities may 
greatly distort distribution of the tax 
load, there is good logic for the taxa- 
tion of public as well as private agen- 
cies. The possible exception is the 
exemption of public property by the 
owning jurisdiction. Even in this 
case the property should be taxed if 
it is used for proprietary purposes. 

In the case of private individuals, 
there is good reason for a small initial 
exemption under both income and 
death taxes. These are essential not 
only to protect the minimum of sub- 

Edith H. MacFadden, “Why Your Taxes 
Are High,” Forum, March, 1934, p. 145. 

* Seabury C. Mastick, op. cit, pp. 309-317, 
and Jensen, op. cit. Cf. also C. W. Stimson, 
op. cit., pp. 193-320; Final Report of the Cali- 
fornia Taz: Commission, 1929, p. 90; Shoup, loc. 


cits and Special, Joint Committee on Taxation 
and Retrenchmént, op. cit., chap. 2. e 


or Tax EXEMPTION 55 


sistence but also to facilitate admin- 
istration. In general, however, the 
exemptions in the United States have 
been too high," and unfortunately 
they have often not been of the dis- 
appearing variety. 

Respecting all other private prop- 
erty and agencies, the only exemptions 
logically justifiable are those of a tech- 
nical character, that is, those made in 
the light of alternative taxation. For 
example, if mutual insurance com- 
panies are taxed adequately by means 
of a premium tax they should be 
exempt from a state income tax. 

Although there is ground for state 
subsidies to private agencies which 
perform public serVices, the evidence 
is against the use of tax exemption as 
a method of granting such assistance. 
This generalization is more urgently 
applicable to agencies or classes of 
individuals who supply no public serv- 
ices (e.g, veterans, home owners, 
religious enterprises) ; but it is broadly 
appropriate, for instance,’ to educa- 
tional and charitable activities having 
a just claim to state subsidy. This 
subsidy should be apportioned in 
terms of the public purpose to be 
served and not on the basis of prop- 
erty owned or income received, and 
jt should be accompanied by appro- 
priate governmental supervision to 
assure that funds are properly spent. 

Clearly, these conclusions as to pol- 
icy are not all susceptible of immediate 
application. They are.stated as a gen- 
eral goal defensible on logical grounds. 
The first step would appear to be a 
systematic attempt to stop the exten- 
sion of unjustifiable exemptions.!® 

” Cf., e.g., James W. Martin and others, Con- 
flicting Taxation, American Legislators’ Asso- 
ciation, 1935, pp. 106 ff. 

2 In recent years the following official reports, 
among others, have protested against further 
real estate exemptions: Report of a Survey of 
the Organization and Administration of the 
State and County Governments of Alabama: 


56 Tue Annas or THE ÀMERICAN ACADEMY 


Perhaps a second step would be to 
eliminate those exemptions to agencies 
which perform no governmental serv- 
ice. The exemption of public secu- 
rities from property taxes and the 
exemption of the income from such 
securities—as well as all exemption 
subsidies to religion and to economic 


groups—would appear to be of this 
character. A third element in a wise 
public policy would be the substitution 
of direct subsidies, if any, for tax 
exemptions now accorded agencies, 
such as institutions of charity and of 
education, which do render public 
service. ` 





Part II, Taxation, pp. 122-127; California Tax 
Research Bureau, Report, 1932, p. 128; Con- 
necticut Commission on Tax Exemptions, op. 
cit, pp. 30-55; Committee on Taxation and 
Public Debt in Florida, loc. cit.; Lutz, loc. cit.; 
Michigan State Commission of Inquiry into 
Taxation, Report, 1930, p. 100; Minnesota Tax 
Revision Committee, 1933, Report, p. 30; Mis- 
souri State Tax Commission, 1923-1924, pp. 


26-34; Commission to Investigate Tax Laws of 
New Jersey, 1933, pp. 19-23; New York Joint 
Committee on Taxation and Retrenchment, Re- 
port, 1921, pp. 66-67, Report, 1927, chap. 1; 
Westchester (N. Y.) County Chamber of Com- 
merce, Historical Origin of the Exemptions from 
Taxation, 1922; and Report on the Government 
of Oklahoma, 1935, chap. 33, “Recommenda- 
tions on Tax Policy.” 
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The Use of the Taxing Power for Non-fiscal Purposes 
By Harvey W. Peck 


AXATION for fiscal purposes 

‘means taxation for the purpose of 
raising revenue to defray government 
expenditures, while taxation for non- 
fiscal purposes is taxation not to pro- 
vide revenue to carry on a given pro- 
gram of public expenditures but to 
produce directly certain economic or 
social effects irrespective of whether 
revenue is actually raised or not. 

The great mass of governmental 
activities is carried on by means of 
revenue secured by taxation, or as a 
producer in the commercial sense the 
government earns by sale of commodi- 
ties or services the means to support 
certain activities; but there are certain 
ends which the state may strive to at- 
tain by the stimulating or retarding 
force of the tax power without regard 
to whether this exercise of the tax 
power brings in pecuniary revenue or 
not. This use of the taxing power is 
considered by some as being illegiti- 
mate in nature. It is the purpose of 
this article to illustrate this form of 
the tax power and to consider its pos- 
sible desirability under certain circum- 
stances, 

In the field of production it was the 
laissez faire ideal that industry would 
be regulated by the automatic work- 
ing of the system of free market price. 
However, with the rise of partial mo- 
nopoly and the growth of differences 
in the degree of flexibility of prices of 
different groups of commodities and 
services, the government has progres- 
sively entered the field of industrial 
regulation. Public industries have 
been established to furnish yardsticks 
for fair prices of privately rendered 


services, and the government has en- 
. 
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tered fields that are unattractive to 
private enterprise. In some cases the 
government has attempted to control 
industry directly by the taxing power. 
An example of this is the protective 
tariff. 


Fiscau AND Non-riscau TARIFFS 


The distinction between a fiscal or 
a non-fiscal tariff is supposed to reside 
in the motives of the legislators. If 
the tariff is for revenue only, it will be 
less than the différence in the cost 
of production at home and the cost 
abroad plus the cost of importation. 
Thus, if cloth cost $3 per yard in the 
United States and $2 in England, and 
the cost of importing is 25 cents, a 
tariff of 50 cents a yard would be a 
revenue tariff, and a tariff of $1 a yard 
would be: protective. In the former 
case the tariff would not change the 
location of the textile industry. In 
the latter case it would check imports 
and stimulate the rise of textile manu- 
facture in the United States. The 
distinction here is between the tax for 
revenue and the tax for regulation of 
industry. 4f imports were completely 
excluded so that not a cent of revenues 
were*raised by them, the tax would be 
fully “protective” or regulative. 

Asa matter of fact a protective tariff 
may incidentally bring in a large 
amount of revenue owing to the fact 
that the costs of individual producers 
vary here and abroad; so that a tariff 
which will “protect” the average 
American producer against his aver- 
age foreign competitor may not “pro- 
tect” the less-than-average efficient 
American producer against the more- 
than-average efficient foreign pro- 
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ducer. So taxable goods may come 
in over the tariff wall, and the tax may 
` thus bring in revenue. Under these 
circumstances it may not be possible 
to classify the tax as a revenue or a 
regulatory measure by virtue of the 
motive of the legislator. He may pro- 
fess interest in protection to mollify 
voters or campaign contributors and 
yet be consciously or subconsciously 
more interested in the presumed 
incidental revenue of half a billion 
dollars brought in by the import 
duties. 

A good example of a non-fiscal tax 
is a tax on state bank notes, not to 
secure revenue but to give the national 
banks or the Federal Government a 
monopoly of note issue. 

The tax on chain stores is another 
example of the attempt to attain a 
social-economic purpose through the 
direct regulating power of taxation. 
If the chain stores are taxed more 
heavily than the independents, the 
latter may be able to compete on equal 
terms, and thus the individual pro- 
prietorship may continue to flourish 
beside the more integrated organiza- 
tion of industry. Incidentally, if the 
chains are more economical, they can 
pay the higher tax out of their surplus, 
and the government as income re- 
ceiver may profit from the economics 
of large-scale production. ° 

Again, the taxing power has been 
used as an instrument for the regula- 
tion of child labor. The Child Labor 
Tax Law made specific requirements: 
` namely, that employers shall employ 
in mines and quarries children of an 
age greater than sixteen years; in mills 
and factories children of an age greater 
than fourteen years; and shall prevent 
children of less than sixteen years in 
mills and factories from working more 
than eight hours a day or six days a 
week. If an employer departs from 
this course, he has to pay the gov- 


ernment one tenth of his entire net 
income in the business for a full 
year. 

Another form of taxation to regulate 
production is found in certain types 
of so-called severance taxes. These 
taxes levied by various states include 
taxes on oil, gas, lead, zinc, copper, 
gold, silver, sulphur, coal, lignite, salt, 
marble, stone, sand, and gravel. One 
or more of these products are being 
taxed by Oklahoma, Texas, Louisiana, 
Arkansas, Alabama, and other states. 

The purpose of the severance taxes 
may be in addition to the securing of 
revenue the conservation of exhausti- 
ble mineral resources, and so may 
represent a limitation upon private 
ownership and a regulation in the pub- 
lic interest. 


Taxes To CONTROL THE 
PRODUCTION oF COMMODITIES 


As a means of controlling the pro- 
duction of certain commodities the last 
two sessions of Congress have made 
use of the taxing power. In the coal 
industry the Guffy Act places a tax 
of 25 per cent of the sale value of the 
coal, which can be refunded up to 99 
per cent if the producer complies with 
the code. The Kerr-Smith Act levies 
25 to 371% per cent of sale value on 
tobacco produced in excess of an 
amount agreed to in advance between 
the producer and the Secretary of 
Agriculture. The Bankhead Cotton 
Control Act authorizes the confisca- 
tory tax of 50 per cent on all cotton 
ginned in excess of allotted quotas. 
The Thomas-Disney Bill to control 
the “quotas in commerce” of petro- 
leum uses a form of tax similar to that 
of the Bankhead Cotton Control Act. 
The Agricultural Adjustment Act with 
its eight hundred and more pending 
cases presents the problem of whether 
a tax collected from processors to be 
used to help pay farmer$.for keeping 
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acreage out of production in accord- 
ance with previous agreements with 
the Secretary of Agriculture, is a tax 
or a regulation. 

Taxation has been used as an in- 
strument of regulation in the field of 
distribution as well as in the field of 
production. Highly progressive death 
and income texes may be cited as ex- 
amples of the non-fiscal use of taxa- 
tion in both the fields of production 
and distribution. There are some 
economists who envisage a wise econ- 
omy as one in which there is a proper 
balance and equilibrium of economic 
factors—a proportionate distribution 
of labor and capital in different fields 
of production; and equivalence of con- 
sumption and production, of demand 
and supply; and a proper balance be- 
tween saving and spending. They 
argue that our old system of laissez 
faire has led to partial monopoly, 
great, unearned individual incomes, 
and hence great sums seeking invest- 
ment. This in turn has led to over- 
expansion of business relative to effec- 
tive demand for goods, and so to an 
unbalanced national economy. On 
this view high surtaxes on incomes and 
estates which would encourage gifts 
and personal spending and discourage 
accumulation and investment, might 
tend to increase spending rather than 
saving, consumption rather than pro- 
duction, demand rather than supply, 
and thus tend to stabilize and balance 
the national economy. If this end 
were achieved, the total volume of 
goods produced and consumed might 
be increased. High surtaxes, even if 
they brought in little or no more 
revenue than low surtaxes, might thus 
contribute directly to a better bal- 
anced and an expanded system of pro- 
duction. 

Surtaxes as a non-fiscal instrument 
may also be defended solely from the 
point of view of distribution. Highly 


progressive death and income taxes 
may be imposed for the purpose of 
checking the concentration of wealth 
and bringing about a more equitable 
distribution of income. 


EXPENDITURE AS Ir CONTROLS 
CONSUMPTION 


In the field of consumption the gov- 
ernment exerts great power by choices 
as to the mode of expenditure of the 
funds secured through taxation., Yet 
here, too, some regulation may be 
achieved directly by the power to tax. 
High liquor licenses, in some way simi- 
lar to taxes, and high excise taxes on 
harmful or useless luxuries may be 
forms of regulation es well as revenue. 
When outright prohibition may not be 
politically or socially feasible, when 
other forms of regulatory power are 
not available, or when there are lack- 
ing convincing proofs or valid stand- 


‘ards of harmfulness, a certain amount 


of restriction of probably harmful con- 
sumption may be achieved by the tax 
system. For example, if high liquor 
taxes should lead to avoidance of ex- 
cess in drinking, the government might 
prefer the temperance of the citizens 
to the tax revenue. And if sucha pur- 
pose were in the mind of the legislator, 
the legal opinion would be that the tax 
was domingntly regulatory and only 
incidentally for revenue. 

Toe the social economist the main 
interest is the total welfare, the maxi- 
mum social utility. If non-fiscal taxa- 
tion tends to promote the general in- 
terest, and alternate mearis are less 
expedient, taxation for regulatory pur- 
poses will be considered justifiable. 
Perhaps the desirability of this form 
of taxation may be determined in part 
by examination of the specific ends 
that are sought by this means. 

The protective tariff is generally 
condemned by economists, since it 
works against the development of 
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regional specialization and so makes 
for less efficiency in production. 

The elimination of the right of note 
issue of state banks and the centraliza- 
tion of note issue probably meets with 
general approval. 

The tax on chain stores is a form 
of progressive taxation. Progressive 
taxation has been accepted in prin- 
ciple by most students of public fi- 
nance. The question whether taxes 
on business should be progressive or 
whether the progressive principle 
should be applied only to death duties 
and income taxes is a matter of public 
policy with respect to the choice of 
various forms of taxation. 

Severance taxes*are justifiable in so 
far as they check waste of exhaustible 
resources. 

The regulation of child labor will 
probably be approved by the mass of 
socially minded people. 

Sumptuary taxes may be a practica- 
ble method of restricting consumption 
which is probably harmful but which 
cannot be shown to be by definite or 

‘scientific standards, so-that complete 
prohibition would violate individual 
freedom of choice. 

The processing taxes of the AAA 
may be justifiable on the ground that 
(1) higher farm income is earned by 
the farmer, (2) higher farm income 
tends to a better balanced economy, 
(3) it increases urban income more 
than urban costs because it offers an 
expanded market for the products of 
urban industry, and because higher 
farm incomes cause an increase in only 
part of the city dweller’s budget items, 
such as foods and raw materials, and 
not to such items as rent, direct taxes, 
insurance, transportation, and the cost 
of fabricating materials. Hence, on 
this analysis the end sought by the 
processing tax is a social one, the 
greater good of the greater number or 
a greater aggregate good. 


The social philosophy of the sur- 
taxes is perhaps highly debatable 
The writer is inclined to believe thal 
there may be much merit in the con 
tention that purchasing power, oi 
effective demand for goods, is the 
limiting factor in our modern era o! 
machine technology, so that a ta) 
which retards accumulation and stim 
ulates consumption may reduce the 
waste of unneeded capital and hel; 
create the demand that would enable 
the capital we have to operate at z 
higher percentage of capacity. 


Taxes to Repucs Economic 
INEQUALITY 


Finally, a tax which tends to reduci 
economic inequality tends to promote 
the well-being of society. Gross in 
equality causes waste, extravagance 
and dissipation among the ultra rick 
and penury and distress among the 
poor. A reduction of inequality mean: 
an increase in the national income i 
measured by the final psychologica 
test of utility or welfare. 

The above limited list of example: 
of non-fiscal taxation are approved 
with one exception, by the writer or 
the ground that the ends they are de 
vised to further are in the general pub 
lic interest. But are there not mor 
expedient ways of accomplishing thi 
same result? To answer this questior 
one would need to analyze the circum. 
stances of each specific tax problem 
To give one illustration that migh 
cover a number of cases, if we shoul 
establish state socialism with publi 
ownership of all the large-scale indus 
tries and with production planned by 
a central economic council, many o 
the ends sought by isolated libera 
programs might be attained in the on 
big program. Currency and credi 
control, production control, regulatio: 
of labor, and determination of the de 
sirable amount of economic inequalit; 
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would all be decided by the central 
authorities. But this solution many 
would think too extreme or too sud- 
den. They might prefer a piecemeal, 
pluralistic, trial and error process of 
experiment; and short of complete pro- 
hibition or organization they might 
prefer the more gradual approach to 
a socialized order by increased taxa- 
tion for revenue, increased public ex- 
penditures, and increased taxation for 
regulation rather than for revenue. 
Perhaps as a regulatory device, taxa- 
tion may be useful (1) when alternate 
methods would not be politically or 
socially feasible, (2) when there are 
lacking the standards that would make 
complete prohibition or complete regu- 
lation justifiable, (3) when alternate 
methods would require the creation 
of new mechanisms, and (4) when the 
powers which alternate methods would 
exemplify are more limited than the 
tax power. An example of (4) would 
be the case of the Federal Government 
which is more limited in regulatory 
power than in power of taxation. Its 
power to regulate is limited to inter- 
state commerce while its power to tax 
is much broader. 

Taxation for non-fiscal purposes, 
however, is a legal as well as an eco- 
nomic issue. Some of these forms of 
taxation have already been judged 
invalid, and no one can tell the fate of 
the recent enactments until the nine 
Justices of the Supreme Court deter- 
mine the predominance of motives in 
the Congresses involved. The basis 
of judicial decision seems to be the 
conception of certain distinct powers 
pertaining to different governmental 
jurisdictions. Although Marshall’s 
epigram that “the power to tax in- 
volves the power to destroy” implies 
that the tax power contains an ele- 
ment of control, we have developed 
the constitutional doctrine that the 
power to tax‘and the power to regulate 


are separate and distinct. The power 
to tax is the power to raise revenues; 
the power to regulate is the power to 
restrain and penalize. A tax may 
regulate and restrain if that is inci- 
dental to its main purpose of raising 
revenue. And the purpose of the tax 
is in the mind of the legislator. 

One may wonder what mechanism 
the Supreme Court possesses for 
ascertaining the motives in the minds 
of the legislators. Or we may ques- 
tion whether the legislators know their 
own motives. Or we may be skeptical 
with modern psychologists as to how 
far motives actuate behavior. But to 
turn to more tangible data, what is the 
relation of revenue to regulation in the 
acts approved or disapproved by 
the courts? The protective tariff, the 
severance taxes, the taxes on chain 
stores, the sumptuary taxes, and the 
income and death taxes,—all bring in 
large revenue; but the high surtaxes 
bring in not a great amount in excess 
of moderate surtaxes; the tax on state 
bank notes brought no revenue, and 
the processing taxes are not expected 
to add to the generalfund. It may be 
that the power to declare a measure 
invalid by reference to so-called con- 
stitutional powers is a mechanism 
which works largely in the interest of 
the conseryative or laissez faire phi- 
losophy and which is antipathetic to 
the sgcial philosophy that is based on 
the ideas of specialization and inter- 
dependence, automatice production, 
etc. which imply the need of more so- 
cial control, better organization, and 
hence increased public expenditure 
and increased taxation for revenue 
and taxation for regulation unless we 
wish to go the whole way to central 
planning and control. Saying that a 
measure is not an exercise of X. Y. or 
Z. power and hence is unconstitutional 
may be a more dignified and honorable 
way of saying you do not like it, but 
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it may lead to a negative form of gov- government in a dynamic system of 
erning without the power of initiating economic production, or it may lead 
positive action in place of what has to new issues in American political 
been blocked. It may lead to static life. 
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A Defense of the Single Tax Principle 


By Harry Gunnison Brown 


HE single tax has been so much 
scorned and misrepresented, and 
fallacious arguments against it have 
appeared so persistently in widely 
used text books, that it seems hopeless 
to think of making in the pages al- 
lotted to this chapter a case which the 
reader schooled in the current antago- 
nism will consider convincing. Nev- 
ertheless, I hope it may be possible to 
put into the minds of some even in- 
itially unsympathetic readers a sus- 
picion that there may be enough in 
the single-tax theory and viewpoint 
to warrant further and respectful in- 
quiry. i 
I find that I am sometimes spoken 
of as a single-taxer by persons who are 
opposed to the single tax, while some of 
the thoroughgoing single-taxers pro- 
fess themselves not wholly satisfied 
with my orthodoxy. The truth is 
that I recognize the fundamental jus- 
tice and common sense of the single- 
taxidea. But that any other tax than 
a tax on land values is always and 
everywhere wrong, regardless of pub- 
lic needs or the nature of this other 
tax, I do not maintain. When an en- 
terprising lawyer finds as the nearest 
heir of an intestate millionaire deced- 
ent a sixth cousin who was not even 
acquainted with the millionaire whose 
wealth he is to inherit, I most certainly 
do not contend that a heavy tax on the 
inheritance is objectionable just be- 
cause it would be a departure from 
complete reliance on a single tax. But 
that the annual rental value of land 
should be, eventually, almost entirely 
appropriated by the public in taxation 
and that it should be the chief source, 
even though,not necessarily the only 


source, of public revenue, I am thor- 
oughly convinced. 

If this view is justified, then the so- 
called “model” tax systems, based on 
other principles and using chiefly other 
taxes, are not models at all except in 
the sense of being models of what to 
avoid. 


Propuction or CAPITAL 


At the basis of the single-tax theory 
lies a distinction between capital and 
land and especially a distinction be- 
tween the interest on capital and the 
rent of land. Capital, as it is here to 
be understood, can come into existence 
only by Jabor and saving. Both labor 
and saving are essential. All persons 
need not save, but if capital is to come 
into existence, it is necessary that some 
shall save. 

Let us illustrate by consideration of 
the construction of a great steel ocean- 
going vessel, such as the “Normandie” 
or the “Queen Mary.” The men who 
build the vessel and those who make 
the materials of which it is constructed 
cannot eat or wear the ship or its parts. 
Yet they mtist eat and they rust have 
clothing. If they are to spend their 
entir8 time building the ship, they 
must be “staked” to these necessities, 
—unless they have some other and 
adequate source of income. They are 
staked to these necessities through the 
savings of others. If they were not, 
they would have to devote their own 
time, largely if not wholly, to the pro- 
duction of food and clothing and other 
things to meet their immediate needs. 
They could not, obviously, devote 
themselves exclusively to the building 
of the ship. Those who have saved, 


. Cialists. 
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who have used less than their own pro- 
duction entitles them to, and have 
made the resultant excess available to 
the builders of the ship, have thereby 
made the building possible. The de- 
tails of the process, involving the use 
of money or bank checks and, com- 
monly, of stocks or bonds, we cannot 
here go into. But the underlying re- 
lationship between saving and the con- 
struction of capital is fundamental to 
the single-tax case. 

Capital is productive. In other 
words, we can produce more with cap- 
ital than withoutit. It is definitely an 
aid in agriculture dnd in industry. 
Therefore, if those through whose sav- 
ings it comes into existence receive in- 
come on their capital, such income is 
not at the expense of others but repre- 
sents a clear addition to society’s an- 
nual output of goods and services. 

Such income is truly earned. This 
is a fact which socialists—at any rate, 
the great majority of socialists—seem 
not at all to understand. But let not 
the run-of-the-mine opponents of so- 
cialism pride themselves on having an 
appreciably better understanding of 
our economic system than have the so- 
If they had a thorough un- 
derstanding of it they would know 
how, logically, to confound the social- 
ists, but they would at the same time 
almost inevitably favor a change in our 
taxation system in the direction of the 
public appropriation of the afinual 
rental value of land. For they would 
then clearly see wherein the rent of 
land differs from the income of capital 
and why there is not the same justi- 
fication for its appropriation by the in- 
dividual owner. 


Propuction or Lanp VALUE 


While capital, as it has been here de- 
scribed, can come into existence only 
as there are labor and saving, land 
owes its existence to geological forces. 


In no significant degree can it be said 
that land is produced by human labor. 

It is true that the situation advan- 
tages of land are in large part the result 
of human activities; but they are 
hardly at all produced by the individ- 
ual or by private corporations as such. 
The situation advantages of land, so 
far as they are not merely the conse- 
quence of the operation of geological 
forces, are a by-product of the growth 
of population, the laying out of streets 
and highways, railroads and bridges, 
the way people group themselves 
about various locations, and, in gen- 
eral, all the influences that may be 
summed up in the expression, “commu- 
nity growth and development.” The 
situation advantages of an owners 
land are, in short, scarcely at all due to 
his own efforts or activities. They 
are, in general, almost altogether due 
to the activities of others. 

If these advantages are community- 
produced, why should not the annual 
rental value of the advantages be the 
first source of public revenue? And in 
so far as the advantages of special 
pieces of land, including mines of cop- 
per, coal and iron ore, and subter- 
ranean deposits of oil and gas, are the 
consequence of geological forces that 
acted in remote geological eras, why 
should not these advantages be gen- 
erally enjoyed rather than be appro- 
priated by a few to whom the many 
must pay for permission to develop 
and use them? 

In truth, we may with substantial 
accuracy phrase our question thus: 
Why should the American people—or 
any people—maintain a system under 
which the majority must pay billionsof 
dollars every year to a relatively few, 
not for the use of capital produced and 
accumulated by these few, but merely 
for permission to work and to live on 
the earth, especially in locations hav- 
ing community-produced advantages, 
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and for permission to draw on Nature’s 


subterranean supplies? 

It distinctly is not a satisfactory an- 
swer to this question to propose, in 
lieu of land-value taxation, income 
taxes, whether proportional or pro- 
gressive, which treat the earned in- 
come from capital exactly the same as 
the community-produced and pri- 
vately unearned rental yield of land. 

Whether or not an income tax may 
be desirable to swpplement public ap- 
propriation of the rental value of land 
is an entirely different question which, 
however, I cannot afford space to dis- 
cuss here. What lam asserting is that 
the taxation of incomes is in no wise a 
substitute for the appropriation by the 
public of the rental value of land and 
that it should not be used to decrease 
it. This rental value should be the 
first source of public revenue and, if 
inadequate, should nevertheless be 
made use of for whatever funds it can 
yield before resort is had to other and 
economically less desirable sources. 


Evs Tuar Micur Bs Avowerp 


Because we do not take seriously 
what may be termed single-tax prin- 
ciples, we suffer various economic evils 
that otherwise we might avoid. One 
of these is the holding of land out of 
use for speculation. Time was when 
some economists were prone to ridi- 
cule the contention of single-taxers on 
this point, claiming, on the contrary, 
that very little land was so held vacant 
and that, therefore, industry was not 
forced to use poorer land or less land 
and that slum congestion was not 
made appreciably worse by such hold- 
ing. But in view of the recent studies 
of Ernest M. Fisher,? of Homer Hoyt,? 

1 “Speculation in Suburban Lands,” American 
Economic Review, Vol. XXII, No. 1 (Supple- 
ment), March 1933, pp. 152-162. 

2 One Hundred Years of Land Values in Chi- 
cago, Chicago: University of Chicago Press, 


1933, various rgfłevant passages. 
s 


and of Herbert D. Simpson,’ I venture 
the guess that not many economists 
who are familiar with these studies will 
risk their scholarly reputations by 
claiming that scarcely any land is held 
out of use. The number of lots held 
vacant in some urban communities is 
very great indeed and the holding of 
them from use must have undesirable 
economic consequences. And, cer- 
tainly, if Jand-value taxation were to 
take, for public use, the major part 
(even though not all) of the annual 
value of land, the holding of land 
out of use would so greatly and so 
obviously cost the holder more 
than he could hope to gain from it, 
that the practice.must quickly dis- 
appear. 

Even if it could be proved that land 
speculation never was practiced and is 
not now practiced, there would remain 
plenty of reason for the public appro- 
priation of the community-produced 
rental value of land. But the fact that 
such appropriation would abolish land 
speculation is surely a consideration of 
some importance. 

Another important consideration 
telling in favor of tax reform along 
single-tax lines centers around the 
problem of ownership and tenancy. 
Much stress is laid by various social 
idealists upon the desirability of home 
ownership and of ownership of farms 
by their cultivators. Yet a high price 
of land is a serious obstacle to such 
ownership and, in many cases, an in- 
superable obstacle. The would-be 
home owner is unable to earn enough 
to purchase the needed plot of 
land and either remains formally 
a tenant or has to assume so heavy 
a mortgage to become an owner in 
name that he can never get out of 
debt. . 


3“Real Estate Speculation and the Depres- 
sion,” American Economic Review, Vol. XXIII, 
No. 1 (Supplement), March 1988, pp. 163-171. 
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Errecr on Home OWNERSHIP 


The relation of land taxation to the 
problem can be seen as soon as one 
understands the relation of the sale 
value of land to its annual rent. The 
approximate probable sale value of a 
piece of land can be arrived at by 
capitalizing its expected future rent at 
the current rate of interest. 

To illustrate, let us suppose a piece 
of land which is expected to yield a net 
rent to its owner of $5,000 a year and 
that the current net rate of return on 
capital is 5 per cent. Then the sale 
price of the land would normally be 
about $100,000 or that sum of which 
$5,000 is 5 per cent., But what if a tax 
on land takes, for the public, nine 
tenths of ‘its annual rental value? 
Then the rent privately received from 
the specific piece of land in question 
would be only (net) $500 and its sale 
value would be $10,000. 

Land is not, like capital, produced 
by labor. The value of land, there- 
fore, is not fixed by cost of production 
but is to be arrived at by capitalizing 
its expected future net rent at the cur- 
rent net rate of interest. Capital, on 
the other hand, is produced by labor. 
In the long run, barring monopoly, any 
specific kind of capital will sell for no 
more than its cost of production (or 
reproduction), including int “cost,” of 
course, the ordinary rate of return to 
the producer; nor will capital normally 
be produced, year in and year out, to 

’ sell for less than cost. In short, cost of 
production is a most essential deter- 
minant of the value of produced cap- 
ital.4 

To the person who, starting with 

*Tf because of a heavy tax on land values, 
capital is not taxed at all and if, therefore, the 
net return on capital is (say) 7 per cent instead 
of 5 per cent, then the sale value of the piece 
of land of our illustration is even less. As- 


suming, as before, that the expected annual net 
rent to the owner is $500, then the sale value 


nothing, is ambitious to save and to 
buy a home or the land on which to 
build, it may make the most vital dif- 
ference whether or not the larger part 
of the rental value of land is taken by 
the public. If land is thus taxed, land 
speculation is discouraged, more land 
is available for use, labor is therefore 
more productive and, presumably, 
wages are somewhat higher. So the 
worker earns faster. If because of the 
high tax on land, capital is not taxed, 
he can enjoy a higher interest rate on 
what he is able to save and so can ac- 
cumulate faster. The sale price of 
land is reduced, and he can sooner 
afford to buy the land he needs. The 
more land is taxed, then, and the less 
capital is taxed, the easier it is for the 
tenant to escape tenancy and for the 
poor man to become a home owner. 
The less land is taxed, the harder it is 
to make the transition. 

Curiously enough, some professional 
economists, even, have never suc- 
ceeded in getting a clear understand- 
ing of this point. That they have not 
is shown by an objection they some- 
times make to it. The objection is 
that the poor man anxious to buy a 


will be the sum of which $500 is 7 per cent, or 
$7,142.86. 

But the sale value of our lot, in the case of 
the assumed land-value tax, will be even lower. 
For the land-value tax will prevent speculative 
holding of land out of use, will increase the 
competition to get land used, and so will reduce 
rent. In other words, a piece of land which, 
with land values not especially taxed, has an 
annual rental value of $5,000, may, with the 
assumed high tax and the resultant discourage- 
ment to land speculation, have a rent of (say) 
only $4,200 a year. With the tax taking nine 
tenths of this amount and with a remaining net 
rent to the owner from the lot of only $420, 
the normal sale price of the piece of land we are 
considering will be that sum of which $420 is 
7 per cent, viz., $6,000. 

Without dwelling further on mathematical 
details, it should be obvious that the less land 
is taxed the higher is its sale price, and that 


the more it is taxed the lower i8,its price. 
. 
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piece of land gains nothing by the 
land-tax system because, although the 
purchase price of land is, indeed, lower 
than if land were less taxed, yet this 
lower purchase price is offset by the 
higher tax which must be paid on the 
land after it is purchased. The fact is 
that even if the lower price of the land 
were fully offset by the higher tax, the 
prospective buyer would still gain 
heavily through the abolition (or the 
very great reduction) of taxes on his 
buildings and other improvements and 
movable capital and on such previ- 
ously taxed commodities as he might 
need to purchase. Home ownership 
would most distinctly be made easier 
of accomplishment. 

Indeed, it is clear that the sale 
price of land would tend to fall even 
more than enough to offset the in- 
creased tax on the land. For first, 
land speculation would be discouraged; 
and second, the untaxing of improve- 
ments and other capital would mean 
capitalization of the net rent of the 
land at a higher interest rate. 


EFFECT ON INDUSTRY AND LABOR 


The discouragement to land specu- 
lation would tend to make industry 
and labor more productive and to raise 
wages. If the removal or the very 
great reduction of taxes on capital op- 
erated to stimulate saving and increase 
of capital, this also would promote pro- 
duction and tend to raise wages. 

Economists whose limited under- 
standing of arithmetic precludes their 
comprehending these facts and prin- 
ciples should at least avoid confusing 
the issue for the layman. 

As I pointed out in my book on The 
Economic Basis of Tax Reform: 

To tax land values rather than improve- 
ments certainly does not guarantee fortunes 
to the thriftless. It means heavier taxes 
on the non-improving owners of land. It 
does nothing’ to encourage—discourages 


rather—the holding of land by persons too 
thriftless to use it well. It does remove a 
penalty now generally placed on thrift and 
land improvement. Unlike part of our 
present taxation system, it is not commu- 
nistic. It does not try to reduce the eff- 
cient to the level of the inefficient. It does 
not try to reduce the thrifty to the level of 
the unthrifty. Finally, despite its non- 
communistic character, the taxation of land 
values rather than improvements, incomes, 
commodities, ete., gives a better chance to 
the ambitious poor to get started economi- 
cally and to acquire a competence. 


And elsewhere in the same book I 
commented: 

The fact is that any study of taxation 
policy ought to envisage all of the impor- 
tant effects likely tò result from a given 
kind of tax or tax system, not merely 
whether the tax is in proportion to “ability” 
or would involve “equal sacrifice” or (more 
communistically) “least sacrifice.” Among 
these other effects are the possible stimulus 
to, or encouragement of, efficiency and 
thrift, effects on land speculation and, 
therefore, on industrial productivity, and 
effects, which may have tremendous eco- 
nomic and social significance, on the sale 
value of land. To center attention exclu- 
sively on the matter of “ability” or the 
immediate personal sacrifice to the tax- 
payer, is consistent neither with a properly 
scientific method of inquiry nor with com- 
mon sense.” 


If any appreciable number of the 
states of the United States were to 
adopt a single-tax policy, savings 
would flow to those states for invest- 
ment, industry would seek to locate in 
them because of the relief of capital 
from taxes and because of the cheap- 
ness of land, and labor would be at- 
tracted there because of higher wages 
and because of the comparative ease in 
those states of attaining home owner- 
ship. 

5 Harry Gunnison Brown, The Economic 
Basis of Tax Reform (Columbia, Mo.: Lucas 


Brothers, 1982), pp. 317-318. 
Ibid., p. 215. 
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Does it not seem regrettable that so 
many who think of themselves as “ib- 
erals” and so many of the literary in- 
telligentsia who from the pages of 
“high-brow” magazines essay to in- 
struct their public on matters of eco- 
nomic policy, show not the slightest 
sympathy for single-tax principles and 
prefer to follow a philosophy essen- 
tially socialistic and even Marxian? 


Tue Doctrine or “Vesten Ricuts” 


. But when the last word has been said 
on the advantages of relying for pub- 
lic revenue, so far as possible, on the 
rental value of land and when, as may 
‘ sometimes happen, all other oppos- 
ing arguments are admitted to be un- 
tenable,’ there is brought forth as the 
one all-sufficient objection the doctrine 
of “vested rights.” The private enjoy- 
ment of the rent of land has been per- 
mitted for so long a time, it is said, and 
so many persons have bought land 
relying on a continuance of the existing 
system that any change in the direc- 
tion of single tax must be regarded as 
morally wrong. 

Whatever may be said for the propo- 
sition that any great change of policy 
in such a matter should come by de- 
grees—which means, of course, that its 
benefits, also, could come only by de- 
grees—the proposition thatthe change 
must not come at all, even gradually, 
is so extreme as to seem silly. Indeed, 
it appears probable that few of those 
who take this position would accept its 
implication in other matters. They 
would not contend, I think, that be- 
cause various investors have made 
their investments counting on a con- 
tinuance of a certain tariff policy, 
therefore these investors have acquired 

* For a critical discussion of some of the cur- 
rent objections to public appropriation of the 
rental value of Jand, see my book, The Economic 
Basis of Tax Reform, op. cit., especially Ch. 
IV on “A Taxation ‘Complex’ of Some Con- 
temporary Economists.” 


a vested right prohibitive of any 
change in this policy even though the 
policy is intrinsically bad. They do 
not commonly contend that because a 
person has purchased an automobile 
expecting a continuance of a custom- 
ary rate of gasoline and license taxes, 
therefore he has acquired a vested right 
with which any increase of such taxes 
during the life of his car would be in- 
consistent. It is doubtful whether a 
majority of such objectors would con- 
tend that if the public has allowed 
monopoly to flourish and monopoly 
prices to go unregulated during a term 
of years, therefore the owners of the 
securities of a monopoly have acquired 
a vested right never to have the public 
undertake regulation lest the sale value 
of the securities of the monopoly de- 
cline. 

What justification is there, then, for 
the contention that because the rate of 
taxation on sites and natural resources 
has been relatively low in most com- 
munities in the past and usually no 
higher than the tax rate on improve- 
ments, therefore Jandowners have ac- 
quired a vested right precluding such 
a change in the tax system as would 
eventually realize, as regards land 
rent, the single-tax ideal? Has the 
purchaser of land bought it with an 
implied pledge on the part of society 
never to change the tax system even 
by gradual steps in the direction of the 
single tax? What stickler for vested 
rights will say frankly and without 
equivocation that such is his opinion 
and be willing to base his reputation 
for logic, reasonableness, and good 
sense on such a pronouncement? 


The truth seems to be, substantially, [I 
pointed out in my book above referred to] 
that no system as a result of which some 
profit at the expense of others can be abol- 
ished without infringement of “vested 
rights” unless the victims of the system 
which ig to be abolished themselves pay for 
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their own relief. Many people say with 
regard to slavery that the ideal way to have 
freed the slaves would have been to pay 
the slave owners their full value. But who 
should have paid this money to the owners? 
If the property of non-slave-owners had 
been partially confiscated by taxation—or 
the future income of this property heavily 
taxed—to provide the requisite means, 
would not the “vested rights” of non-slave- 
owning property owners have been disre- 
garded? Should the slaves then have been 
paid for by the proceeds of a bond issue 
which they themselves would have had to 
redeem, principal and interest? In other 
words was it not necessary, if “vested 


rights” were to be fully respected, that the 
victims of the system of slavery should buy 
themselves free? May we not, then, as al- 
ready suggested, lay it down as a general 
truth that if and when persons owning 
property the value of which depends upon 
exploiting power have made their plans and 
purchases on the supposition of the indefi- 
nite continuance of such power, practically 
nothing can be done to relieve the victims 
of the exploiting system, except as these 
victims pay for their own relief, unless we 
are willing to permit some abatement of 
vested claims? ° 

8 Harry Gunnison Brown, op cit., pp. 247- 
248. 
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Rates and Revenues of Public Enterprises: 


By Joun BAUER ` 


HE whole range of public finance, 

whether municipal, state or Fed- 
eral, has to do with governmental un- 
dertakings. The question is, first, 
what particular activities are best 
financed through special charges for 
services rendered, rather than through 
taxes, loans, or other monetary ar- 
rangements; and second, with what ob- 
jective should prices or rates be deter- 
mined? 

Recent years have witnessed enor- 
mous extension in, various kinds of 
public enterprises. The conception of 
government and its relation to general 
welfare has expanded greatly. The 
traditional view which has been both 
legally and practically held has been 
that government is properly concerned 
primarily only with keeping public 
order. The reality, however, has al- 
ways been different. Government has 
always been engaged in economic ac- 
tivity, notwithstanding the assumed 
limitations upon its functions. The 
development of this phase of public 
business has advanced with leaps and 
bounds since the turn of the century. 
The depression particularly has more 
or less effectively established govern- 
ment responsibility for a large measure 
of economic stability and security, 
especially in providing employment in 
useful public undertakings. This de- 
velopment, though widely regarded as 
temporary, is likely to be permanent 
and progressive, and calls especially 
for consideration of appropriate finan- 
cial measures. 


1J wish to acknowledge my indebtedness to 
Mr. John Bryson, instructor in economics at New 
York University, for important assistance in 
bringing together factual data and preparing 
them for inclusion in this chapter. 
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Already government does many 
things which in the past were provided 
by private enterprise within the capi- 
talistic price system.. As such under- 
takings are assumed by government, 
the question arises as to the extent to 
which they should be financed through 
prices and rates, or through the more 
traditional means of taxes and bor- 
rowing. 


Lack or Systematic Poricy 


Actual practice so far shows no 
fundamental or systematic policy as 
between government activities paid 
for by taxes or borrowing, and enter- 
prises financed through charges ex- 
acted for services rendered. For the 
most part, the gradual expansion has 
been brought within the financial ar- 
rangements of prior activities. Gov- 
ernment services have been rendered 
mostly free to all individuals, and the 
costs have been paid directly or in- 
directly out of taxes or other general 
funds. The assumption has been that 
public activities are matters of uni- 
versal concern within the scope of the 
governmental unit, whether Federal, 
state or municipal. Furthermore, 
services have been largely of such 
character that individual charges 
would be difficult to establish and col- 
lect. Mostly, experience has demon- 
strated that such services are best de- 
livered free and financed collectively, 
without specific individual charges. 

The exaction of special charges for 
governmental services has been more 
the exception than the rule in public 
finance. Where, however, there have 
been charges, the underlying concep- 
tion or rationalization has been that 


the benefits are individual, or extend” 


~ 


_ operated at a substantial loss. 


- zines and newspapers. 
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to special groups, and are not general 
for everybody within the range of the 
governmental unit. Important activ- 
ities have been financed entirely or in 
part through rates or prices. The 
Federal Government, for example, has 
maintained the national postal system 
mostly through service rates, though 
important parts have been operated 
at loss, supported by general rev- 
enues, and justified by country-wide 
welfare advanced through low postal 
rates. 

It is interesting to note in this con- 
nection that in 1934 first-class mail 
other than air mail yielded relatively 
large profits, while second-, third-, 
fourth-class, and foreign mail was 
Most 
of the other postal services, such as 
registration, insurance, C.O.D, and 
money orders, were also operated 
below cost. The substantial loss re- 


. sulting from carrying second- and 


third-class mail below cost is usually 
justified on the ground that low rates in 
these classes facilitate a wider distribu- 
tion of knowledge. Certain second- 
and third-class mail, such as publica- 
tions and circulars of educational, 
scientific, philanthropic, agricultural, 
labor, and fraternal organizations, is 
considered to be of even greater social 
importance than commercial maga- 
Such noncom- 
mercial publications and circulars are 
given, therefore, especially low rates. 
For much the same reason, mail for 
the blind is carried free of charge. 
Other motives than that of dissemi- 
nating knowledge, however, are re- 
sponsible for the operation of certain 
branches of the postal service below 
cost. The entire airmail service is de- 
signed more or less to aid the Amer- 
ican airplane and air transportation 
industry. Likewise, the differentials 
of rates favoring vessels of American 
registry is a dhethod of providing some 
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subsidy for American shipping. In 
1934 the increased costs of postal oper- 
ations due to these two factors were 
placed at almost $41,700,000. 

Among the more common municipal 
undertakings, charges have been im- 
posed mostly for those services which 
come under the term “public utilities.” 
In American cities, the water supplies 
have been provided preponderantly 
under public organization. Approxi- 
mately 90 per cent of community 
water systems are also owned and 
operated publicly. While satisfactory 
figures are not available as to exact 
methods of finance, the almost univer- 
sal practice has been to fix water rates 
to cover operating. costs, and interest 
and amortization of water bonds is- 
sued. 


Cost-or-Srervice STANDARD 


The general standard of “cost of 
service” has been widely conceived as 
particularly appropriate for govern- 
ment enterprises, especially of public 
utility type, which enter widely into 
use and have important relations to 
general welfare. In practice, how- 
ever, the doctrine has not been fol- 
lowed with great strictness. Public 
undertakings have not been subjected 
sufficiently to clear policy and exact 
administration. This applies both to 
general financial management and to 
development of appropriate charges 
for services rendered. 

If public enterprises are to be mate- 
rially extended in the future, it is im- 
portant to consider and adopt clear 
policy and provide systematic finan- 
cial administration. In this objective, 
however, there is danger of following 
preconceptions and doctrines or mere 
expedients and precedents, rather than 
policy actually predicated upon wel- 
fare and fundamental economy. 
While, of course, cost of service has 
claim to consideration, it may be read- 
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ily transfigured to abstract idealiza- 
tion, without regard to its practical 
and really desirable application to par- 
ticular instances. Such exaltation ap- 
pears in the doctrine of “self-liqui- 
dating” activities, which has received 
extensive approval in recent years. 
This would arbitrarily limit govern- 
ment activities to the cost-of-service 


` standard, including in cost not only 


labor and materials, but also interest 
and amortization of investment. Its 
universal application would largely 
shut off the public activities which are 
of greatest importance to general 
welfare. 

The experience of the present Fed- 
eral works progranr has demonstrated 
that cities too often attempt to justify 
receiving Federal funds for the reason 
that the projects are self-liquidating, 
rather than on grounds of social de- 
sirability. This might easily lead to 
the overemphasis of self-liquidating 
projects and to the neglect of more 
socially desirable but nonliquidating 
activities, 

Cost of service, self-liquidating proj- 
ects, and other forms of financial pol- 
icy require consideration from the 
standpoint of public desirability. No 
one policy is necessarily applied to all 
undertakings. Practical decision rests 
upon various considerations, and may 
be determined by extraordinary fac- 
tors of financial expediency—by pres- 
sure of Immediate emergency rather 
than by long-run objectives. 


Factors or Poricy 


Whether a price policy shall be 
adopted at all as against free service 
depends upon the undertaking— 
whether the services can be satisfac- 
torily individualized, whether they 
reach widely into general welfare, 
whether charges can be brought 
within a reasonable price pattern, 
whether the rates charged will result 
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in restricting use beyond desirable 
bounds, whether costs of substantial 
character are incurred in behalf of in- 
dividuals or special classes, and 
whether charges are necessary to ef- 
fect essential economy in use. While 
extensive utilization may be desirable 
for general welfare, wasteful use may 
be produced if not safeguarded 
through suitable charges. 

To the extent that government ac- 
tivities involve general welfare, even 
though individuals or special groups 
may be differently affected, there is 
always the question whether they 
might not be best extended freely ac- 
cording to needs and financed through 
taxes without individual charges or 
group rates. There is not only the | 
question whether the imposition of 
rates will not result in restriction of 
use below special needs or desirable 
public standards, but also whether it 
is really worth while to bother with 
fixing of rates and the expense of col- 
lection. The determining factor may 
be more financial expediency than the ` 
particular character of the undertak- 
ing or its relation to public needs. It 
may be tradition rather than funda- 
mental bearing on community welfare. 
For example, while the water systems 
have been generally financed out of 
rates, sanitation systems have been 
included in the tax-supported activi- 
ties, though there is no clear difference 
between the two services, in public 
relationship. 

In fixing charges for public under- 
takings, the primary question of pol- 
icy is to what extent rates shall be 
based upon cost of service, to what 
extent below cost for promotion of 
welfare, and to what extent upon 
profit. The answer depends upon the 
public relation of the undertaking and 
upon government objectives. Apart 
from special financial exigencies, if 
social welfare relies extehsively upon 
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a low level of charges, profits are nec- 
essarily ruled out, and service may be 
furnished below cost, or costs may be 
calculated with relation to the special 
rates needed. Rate classification may 
be designed in accordance with re- 
quirements of utilization and social 
goals. Some rates may be predicated 
on profit, some may be fixed below 
costs or furnished free for the purpose 
of stimulating use, and the undertak- 
ing as a whole may be operated at cost 
or profit. There is no fundamental 
economic principle involved. What is 
necessary is clear formulation of ob- 
jectives, and then the fixing of rates to 
attain the established purposes. 


Prorits PERMISSIBLE 


Advance in governmental activities 
will doubtless move mostly along lines 
of wide public needs. This fact, of 
course, will stand against inclusion of 
extensive profits in rates. Neverthe- 
less, in special undertakings there are 
elements which readily permit inclu- 
sion of profits, while others require 
charges below cost, or at least costs 
calculated upon a differential basis, so 
as to permit wide utilization. There 
are, moreover, particular activities 
which do not enter into wide general 
use, or do not require direct concern 
for extensive utilization. In such in- 
stances, maximum attainable profit 
may be the justified standard. 

The City of New York, for example, 
owns the docks on its side of the har- 
bor and has a large investment. The 
facilities are leased to private shipping 
companies and are used incidentally 
as a part of extensive private enter- 
prise for profit. Here, manifestly, the 
practical course is to invite competi- 
tive bidding and to accept the highest 
attainable offers by responsible con- 
cerns. The direct use of the docks is 
naturally limited to particular com- 
panies, while the ultimate benefits 


reach throughout the country and the 
world. The rental charges are finally 
included in shipping rates which are 
fixed by international competition, 
and are predicated, of course, upon 
the making of maximum private re- 
turn. Under these circumstances it 
would be financial folly for the city 
itself not to make as much profit as is 
attainable through competitive bid- 
ding. For it to hold to strict cost 
policy would serve no municipal pur- 
pose, and would have no positive rela- 
tionship to its public functions. 

Like considerations apply to many 
public undertakings. In all such in- 
stances the sensible course is to in- 
clude in the charges all the profits 
attainable under the particular cir- 
cumstances. Such returns may be 
justified also to some extent in enter- 
prises which have the character of 
public utilities. In the case of water 
supply already referred to, while rates 
should be fixed to permit extensive use 
among all classes of people for domes- 
tic purposes, and while the system as a 
whole may be based upon cost, wide 
differentiation may be made, and par- 
ticular uses may yield more than cost. 
For industrial water supply, for ex- 
ample, just as in the case of the New 
York docks, the charges are usually 
only a smal part of total production 
costs of the private concerns, and are 
ultimately absorbed by prices based 
upon competition for profit. Under 
these conditions, again, to limit water 
charges to cost would be futile, for 
such policy would have no clear rela- 
tionship to objectives and results. 
There is no reason, therefore, why in- 
dustrial water rates should not include 
profit within the limitations of de- 
mand. The same is true of all services 
furnished by government to private 
business undertakings which in turn 
fix their own prices to the public on the 
basis of attainable profit. 
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Smia VERSUS Prorits 


$, Jie question of service versus prof- 
'- its hasbeen extensively discussed as 
a single and simple proposition. 
Actually, it is complicated and in- 
volves broad consideration of objec- 
tives and results of price policy. As 
an illustration of extremely divergent 
policies and objectives, we may cite 
those pursued by the operators of the 
Suez and 'Panama Canals. The Suez 
Canal charges are approximately one 
third higher than those of the Panama 
Canal, although Suez, a water-level 
canal, cost only $150,000,000, whereas 
the initial cost of the high-level “lock- 
type” Panama Cahal was $375,000,- 
000. The higher rates of the former 
are even more striking when we con- 
sider that maintenance and operating 
costs of the Panama are much greater 
than those of the Suez. The privately 
controlled Suez Canal is being run pri- 
marily for profit, whereas the govern- 
ment-owned and controlled Panama 
Canal has other objectives, one of 
which is to facilitate commerce be- 
tween the east and the west coasts or 
between American and foreign ports. 

The subject of service versus profits 
has received particular discussion in 
recent years with respect to electric 
plants. During the paste two years 
considerable publicity has been given 
to claimed instances of so-called tax- 
less municipalities, whose general costs 
of government have been paid out of 
profits from the electrical plants. 
These results have been proclaimed as 
great accomplishments of municipal 
ownership and operation, and have 
been regarded as proper municipal 
goals. Whatever may be said of the 
relative efficiency of public ownership 
and operation, the question here is the 
extent to which such financial policy 
is justified in the system of electric 
rates. 


While, doubtless, profits may be 
reasonably imcluded in particular 
classes of charges, the general desira- 
bility of extending municipal or other 
forms of public ownership and opera- 
tion in electricity or other utilities for 
the purpose of profits may be doubted. 
As a general goal, the standard should 
doubtless be service rather than prof- 
its. The objective should be to make 
electricity widely available for all at- 
tainable ranges of economic and social 
advancement, within reasonable con- 
sideration of cost. The chief criticism 
against private ownership and man- 
agement both here and abroad has 
been maintenance of high rates which 
have prevented desirable use of elec- 
tricity; the object has been primarily 
maximum immediate returns without 
regard to economic and social results. 

Thus the recently created Electric 
Home and Farm Authority has for its 
purpose the coöperation with business 
in an effort to bring the benefits of 
wide use of electricity at low cost to 
consumers throughout the seven Ten- 
nessee Valley states. It is expected 
that this service in conjunction with 
cheap electricity furnished by the 
Tennessee Valley Authority will popu- 
larize the use of electric current. In 
fact, the whole TVA program is predi- 
cated to a large extent on the idea of 
providing low-cost electricity rather 
than profit to the Authority. 

Great Britain had this same general 
object in mind when she created the 
Central Electric Board in 1926. Ac- 
cording to this Board, a complete de- 
velopment of the power resources of 
the country under public control 
would result in the strengthening of 
British industry, the revival of eco- 
nomic activity in rural townships and 
villages, the industrialization of agri- 
culture, the location of new industries 
destined to meet the requirements of 
consumers in those self-contained 
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power areas, the elimination of the 
-smoke evil, and the introduction of 
labor-saving devices for the housewife. 

The same general goal has been set 
by the recently established Rural 
Electrification Administration of our 
Federal Government. 

The difficulty which has naturally 
been experienced by all plant manage- 
ment has been the pressure for imme- 
diate as against long-run returns. 
This applies to public ownership as 
well as to privately owned utilities. 
Promotion of extensive use requires 
low rates which would usually result 
immediately in reduction of profits, 
but in the long run would stimulate 
utilization and ultimately would pro- 
duce the greater returns. In the pro- 
claimed instances of taxless cities, the 
financial administration has been con- 
cerned primarily with immediate prof- 
its, at the expense of ultimate develop- 
ment of utilization and greater returns. 
Such policy of municipal management 
has been, I believe, wrongly conceived, 
except as it may have been determined 
by exigencies of the depression and 
the difficulty of collecting taxes. Un- 
der the special circumstances it may 
have been justified, but its result 
nevertheless has been to prevent de- 
velopment of electric application con- 
sistent with basic costs for wide ranges 
of economic and social advancement. 
It should not be acclaimed uncriti- 
cally, without regard to its conse- 
quences. 


Promotion or Use 


The policy of immediate profits 
versus service with deliberate promo- 
tion for desirable purposes is best indi- 
cated by brief consideration of resi- 
dential use of electricity. Prevailing 
residential rates charged by public as 
well as private plants are mostly so 
high as to restrict use for other pur- 
poses than.dimited lighting and ordi- 


nary appliances. Electricity, ` how- 
ever, would be readily available éven 
on proper cost consideration for éx: `, 


tensive labor-saving appliances, for | 


refrigeration, for cooking, and for 
other important purposes, were it not 
for prohibitive rates. To promote 
wide domestic utilization, rates should 
be fixed to meet the requirements of 
that purpose. 

To illustrate with approximate fig- 
ures, an initial rate of 5 cents per kilo- 
watt hour for the first 40 kilowatt 
hours per month would be sufficient | 
in most instances for residential light- 
ing and smaller appliances, and would 
cover most of the distribution costs, 
together with the necessary fixed 
charges. .To stimulate use of larger 
appliances, especially refrigeration, the 
next step should be 3 cents per kilo- 
watt hour for 60 kilowatt hours per 
month. Finally, to make electricity 
available for cooking, the rate should 
be dropped to 0.5 cents beyond 100 
kilowatt hours per month. Such a 
schedule would be readily available in 
most municipal plants on the basis of 
over-all costs, but it would largely pre- 
clude the inclusion of profit. Its ob- 
jective would be the promotion and 
extension of service, but it might ulti- 
mately produce greater profit because 
of greater yitilization. It would con- 
vert the ordinary small user into a 
large one, because of the much greater 
range of attainable service. 

Here again it probably would be 
necessary to do two things: first, re- 
duce the cost of electricity as noted 
above, and second, offer to the public 
certain types of standard quality low- 
cost electrical appliances on easy 
credit terms. In this connection it is 
interesting to note that the Electric 
Farm and Home Authority will fi- 
nance the purchase of electric appli- 
ances (such as refrigerators, electric 
irons, and stoves) through regular 
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dealers. The Federal Housing Act 
has also aided the purchase of electri- 
cal household equipment by home 
owners through its assumption of a 
part of the risk of financing loans on 
such equipment. Low rates must be 
accompanied by active promotional 
effort on the part of public manage- 
ment to attain effective results in 
utilization. 

The immediate and ultimate profit 
factors require consideration of fixed 
costs that rest upon electric or other 
utility enterprises. In the matter of 
distribution particularly, the costs are 
largely fixed in amount and increase 
but slightly with enlarged utilization. 
For example, to furnish a customer 10 
kilowatt hours per month or any serv- 
ice whatever, the distribution cost is 
practically the same as for 40 or 100 
kilowatt hours or any greater amount. 
Consequently, if rates are high they 
will preclude extensive utilization and 
will result in high unit cost in relation 
to consumption. If, however, rates 
are reduced and if consumption is 
greatly increased, there will be low unit 
costs and ultimately greater profit for 
the plant as a whole. Here partic- 
ularly is the effect of long-run as 
against immediate rate policy in rela- 
tion to utilization and profits. 


EXPERIENCE WITH 
PrRoMortionaL RATES 


e 

What may be accomplished by 
appropriate rate policy with regard 
to promotion of use is illustrated by 
the Seattle munipical plant. In 1923 
a comprehensive promotional rate 
schedule was adopted to stimulate 
residential use, particularly electric 
cooking. At that time the average 
residential consumption was about 30 
kilowatt hoùrs per month, which cor- 
responded substantially with the 
average in the larger cities served by 
private companies. The municipal 


management then proceeded on an 
active promotional campaign, with the 
result of rapid advance in residential 
use, which by 1931, at the beginning 
of the depression, reached an average 
of 100 kilowatt hours per month. 
This striking development of utiliza- 
tion in relation to rates reflects enor- 
mous advance of convenience to 
Seattle homes, and it has been at- 
tained at practically the same cost of 
distribution as the earlier 30 kilowatt 
hours. 

Another striking example of the 
success of promotional rates by a pri- 
vately operated public utility was the 
“free electricity” campaign of the San 
Joaquin Light and Power Corpora- 
tion. This corporation offered all do- 
mestic and commercial lighting cus- 
tomers unlimited service for May and 
June 1934, at a cost not exceeding the 
customer’s March bill. At the same 
time, the corporation further offered 
to agricultural power consumers a spe- 
cial half-rate on all electricity they 
used over and above the amount that 
they had consumed during the same 
period in 1933. Not only did more 
people use more electricity, but mer- 
chants sold two to four times as much 
electrical equipment as in the same 
period in 1933. The total cost of the 
campaign, including increment power 
costs and special advertising and sales 
work, according to a statement of the. 
corporation officials, has been fully 
offset by increased sales. 

The results of promotional rate poli- 
cies, however, are best shown by those 
Canadian cities which have reached a 
very high volume of average residen- 
tial consumption. Their policy of 
active promotion of use goes back 
much farther, and has produced for 
the cities served by the Hydro-Electric 
Commission of Ontario an average of 
over 150 kilowatt hours per month per 
customer, while in some*instances the 
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average reaches 300 kilowatt hours or 
more. Here is the real community 
advantage—maximum developed serv- 
ice rather than maximum immediate 
profits. This, I believe, is the proper 
goal of a municipal utility, with due 
regard to underlying costs and their 
reasonable allocation to classes of con- 
sumers. 


Acruat MunrceaL ReEsuLTS 


Unfortunately, the facts as to the 
actual rate policies of municipal elec- 
tric plants are as yet available only in 
fragmentary form. At the present 
time the Federal Power Commission 
is conducting a comprehensive survey 
of the operations of both publicly and 
privately owned pówer plants. Their 
results, which will be published 
shortly, will undoubtedly shed con- 
siderable light upon the whole subject. 
This Commission has indicated, how- 
ever, that the rates charged by munici- 
pal plants compare favorably with 
rates of private plants in cities of equal 
size. Other recent studies of a some- 
what limited nature have revealed 
that municipal plants quite commonly 
earn profits about 25 per cent above 
provisions made for depreciation, 
operating expenses, taxes, and interest. 


This would indicate that the munici- 
pal systems have been operated sub- 
stantially on a profit basis rather than 
at cost of service. 

It is apparent that most electric 
rates charged by municipal plants 
have been based largely upon short- 
run expediency rather than long-range 
policy for promotion of use. To a 
large extent, rates have been fixed for 
both commercial and domestic pur- 
poses on levels established by nearby 
private plants, and the profits of 
operation have been absorbed directly 
or indirectly for other municipal pur- 
poses. The objection to this course is 
the low level of utilization that has 
followed the high aate policy. 


A FUNDAMENTAL QUESTION 


Here is the vital question before all 
public enterprise. Shall the charges 
be predicated upon large immediate 
profits, or upon economically attain- 
able large scope of utilization? The 
answer depends upon public objec- 
tives. The consideration of results in 
utilization should finally determine 
whether governmental services are 
rendered free, at cost, at differential 
cost, at moderate profits, or at maxi- 
mum returns attainable. 
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The Place of Personal Income Taxes in a Modern 
Fiscal System 


By Cuarence HEER 


IVE years ago approximately one 

quarter of the country’s tax col- 
‘lections, Federal, state, and local, were 
raised through income taxation. At 
the present time, income taxes on indi- 
viduals and corporations comprise less 
than an eighth of the country’s total 
tax receipts. This pronounced decline 
in the relative importance of the income 
tax constitutes a sharp challenge to all 
who are interested in the development 
of a modern and democratic tax sys- 
tem in the United States. 

The merits of the personal income tax 
as a device for apportioning govern- 
mental costs in accordance with the 
principles of ability to pay scarcely need 
to be argued. It may be granted that 
there is no single and infallible measure 
of ability. There will still be general 
. agreement that income represents one 
of the best all-round first approxima- 
tions of ability that we have. 

If governmental costs are to be ap- 
portioned on the basis of ability or 
any other predetermined basis, they 
must, of course, be distributed through 
taxes which cannot be shiftéd. At the 
very least the final resting place of the 

“taxes used must be capable of éxact 
determination. One of the prime vir- 
tues of the personal income tax is that 
it stays where it is put. 


Tax FOR SOCIAL CONTROL 


From the standpoint of those who 
-believe that taxation should be con- 
sciously used for purposes of social 
control, the personal income tax pos- 
sesses other advantages which are not 
necessarily connected with the ability 
theory. Itis beginning to be recognized 
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that the smooth functioning of our 
economic mechanism is dependent to 
no inconsiderable extent upon the way 
in which our national income is divided. 
All taxes have the unavoidable effect 
of changing the general pattern of 
income distribution. Since these 
changes may have important economic 
repercussions, they should obviously 
not be left to chance. A personal in- 
come tax embodying the features of 
progression as to rates and of differen- 
tiation as to sources of ‘incomes sup- 
plies a direct means of shaping these 
distributive changes in the interest of 
definite economic objectives. 

The qualities which have just been 
cited entitle the personal income tax to 
a dominant position in any modern 
system of taxation, although it does 
not follow that income taxes should be 
employed to the exclusion of all other 
taxes. Some governmental costs are 
incurred in supplying services which 
may properly be financed through taxes 
which give scope to the principle of 
individual benefit. Moreover, taxes 
based on other criteria than income 
may be necessary to achieve certain 
public ends. As a general principle 
the income tax should be used to defray 
the large class of public expenditures 
which are incurred primarily in the 
general interest. The exact propor- 
tion of the total tax load which the 
personal income tax should be called 
upon to bear, if the above basis be 
accepted, will of course be subject to 
variation. Under present conditions, 
it would be a conservative guess to say 
that the proportion ought to be at least 
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Up to the beginning of the depres- 
sion we had traveled about half way 
toward the achievement of this mini- 
num ratio. A personal income tax had 
- been adopted by the Federal Govern- 
ment in 1913. Taken in conjunction 
with the Federal tax on corporation 
incomes, which for the present purpose 
may be considered as an element of the 
personal income tax collected at the 
source, the income tax had borne the 
brunt of financing America’s participa- 
tion in the World War. Moreover, 
during the entire decade of the 1920’s, 
in spite of successive reductions in rates, 
income taxes regularly supplied about 
two thirds of all the tax revenues of 
the Federal Government. In 1930 the 
combined yield of the Federal income 
taxes on individuals and corporations 
was not far short’ of 214 billion dollars. 

Income taxation still played a very 
minor rôle in state and local finance in 
1930. Nevertheless, some progress had 
been made. State personal income 
taxes were employed in only five states 
in 1913. By 1930 the number of states 
having such taxes had grown to four- 
teen. The yields of these state income 
taxes were for the most part relatively 
low. In only four states, Delaware, 
Massachusetts, New York, and Wis- 
consin, did income taxes on individuals 
and corporations carry more than 10 
per cent of the total state and local tax 
load. The combined yield of all state 
income taxes on individuals and cor- 
porations was somewhat less than a 
quarter of a billion dollars in 1930. 
This represented only 4 per cent of the 
total state and local tax burden of that 
year. 

Considering all levels of government, 
income taxes both individual and cor- 
porate raised about 2.7 billion dollars 
in 1930. Since the aggregate tax bill 
of the country for that year was in the 
neighborhood of 10.3 billion dollars, 


this means that income taxes carried 
e 
e 


about 26 per cent of the aggregate tax 
load. 

Theoretically, the personal income 
tax which is based on individual ability 
should be sharply differentiated from 
the corporation income tax which is 
an impersonal tax on business. Unfor- 
tunately these two types of taxes have 
become hopelessly confused in Ameri- 
can fiscal practice. The distributive 
shares of individuals in the earnings of 
corporations are properly taxable as 
personal income. In the United States, 
however, where individual and corpora- 
tion income taxes are generally found 
together, dividends paid by corpora- 
tions subject to the corporation income 
tax are almost universally exempt at 
least from the normal rates of the in- 
dividual income tax. It, therefore, 
becomes a nice question to decide to 
what extent our corporation income 
taxes are in fact business taxes and to 
what extent they are merely devices 
for collecting the personal income tax 
at the source. For the present purpose, 
corporation taxes levied in conjunction 
with personal income taxes have been 
treated as elements of the personal tax 
collected at the source. This procedure 
is open to some criticism, and it should 
not be allowed to obscure the separate 
and additional rôle which the corpora- 
tion income tax may play as an imper- 
sonal businéss tax. 


DEVELOPMENTS oF Last Five YEARS 


The efforts: of the Federal Govern- 
ment to maintain its income tax yields 
despite the attritional effects of the 
depression are fairly well known. 
As a result of the changes incorporated 
in the Revenue Acts of 1932, 1934, and 
1935, personal exemptions have been 
lowered, the effective rates of taxation 
have been greatly increased, and op- 
portunities for tax avoidance and eva- 
sion have been lessened. 

In the field of state finance there 
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have been equally significant develop- 
ments. During the five years from 
1931 to 1935 inclusive, no less than 
fifteen states enacted personal income 
tax statutes. This brings the number 
of states now having a personal income 
tax to twenty-nine as compared with 
fourteen in 1930. Among the four 
states which adopted the personal in- 
come tax in 1935 are the wealthy and 
populous states of California and 
Pennsylvania. It should also be re- 
corded at this point thata majority of the 
states which were imposing income taxes 
in 1930 have increased their rates of in- 
come taxation during the last five years. 

Much of the legislation which has 
just been cited is ag yet too new to be 
reflected in the statistics of tax collec- 
tions. On the basis of the data now 
available, however, only a rash optimist 
would maintain that these measures will 
be adequate under present conditions 
to restore the income tax to its former 
importance, much less to raise it to the 
position it ought to have. The com- 
bined total of Federal and state income 
tax collections with respect to both 
corporate and individual incomes 
amounted to approximately 114 billion 
dollars for the last fiscal year and rèp- 
resented not more than an eighth of the 
total tax bill of the Nation. 

While income tax yields have been 
declining, other types of faxes which 
cannot be justified on the ability prin- 
ciple have been growing apace. Thus, 
while the states collected only in the 
neighborhood of 140 million dollars 
through income taxes in 1934, they 
collected in the same year about 230 
million dollars through the regressive 
sales tax. For the fiscal year ended 
June 30, 1935, Federal individual in- 
come tax receipts amounted to 526 
million dollars, but this sum was almost 
exactly matched by the new processing 
taxes levied for the most part on mass 
necessities. 


THEORY VERSUS PRACTICALITY 


In view of the experiénce of the last 
few years, many students of taxation 
are seriously asking themselves whether 
the personal income tax is not, after 
all, only a fair-weather tax, and whether 
it would really be practical to make it 
the central pillar of the country’s 
tax structure. From a strictly theoret- 
ical point of view such doubts are 
scarcely justified. All taxes are in the 
final analysis paid out of income, and 
if they can be extracted on bases which 
have little relation to the principle of 
ability, it should certainly be possible 
to raise them through the use of a tax 
base which gives careful consideration 
to that factor. Out of our shrunken 
national income of 47 billion dollars, 
governmental agencies are even now 
collecting some 10 billion dollars in 
taxes. Since this sum must be col- 
lected in any event, there would seem 
to be no logical reason why the income 
tax should not raise half of it instead 
of a mere eighth as at present. 

But as all practical tax administra- 
tors know, the raising of revenues is 
more than a matter of theory and logic. 
There would be serious administra- 
tive and psychological difficulties in 
the way of shifting to the income tax 
some 3 or 4 billion dollars of the burden 
now carried by other taxes. A frank 
facing of these difficulties may perhaps 
save income tax enthusiasts from the 
errors of undue optimism and may 
also imbue them with a proper respect 
for the dimensions of the task before 
them. 

To begin with, it must be borne in 
mind that net income is not an objec- 
tive fact. It is a theoretical concept 
concerning the exact content of which 
even theorists are not entirely agreed. 
For practical purposes it is necessary to 
devise a statutory formula which will 
yield a monetary expresgion of this 
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theoretical concept on the basis of 
factual data supplied by the taxpayer. ` 
If it is attempted to make the statutory 
definition of taxable income conform as 
closely as possible to its theoretical 
counterpart in every conceivable case, 
the income tax law will be extremely 
complicated, and much detailed infor- 
mation will be required of the taxpayer. 
If a simple definition is adopted suited 
to the average case, there will be indi- 
vidual instances of unfairness due to 
discrepancies between the true income of 
the taxpayer and his statutory income. 

Whatever the statutory definition 
of income, it will be necessary for the 
taxpayer to submit a return containing 
certain facts and calculations. Both 
the facts and the calculations will have 
to be audited by governmental agents. 
Moreover, machinery will have to be 
set up to insure the submission of a 
return by every taxable income recipi- 
ent. It is, thus, apparent that the 
administration of an income tax is not 
a simple matter. 

In the United States the adminis- 
* trative problem has in large part been 
avoided by virtue of the fact that the 
income tax applies only to the top 10 
or 15 per cent of income recipients, 
comprising the group of individuals 
most commonly keeping accounts. 
This procedure, however, restricts the 
income tax base to less than a fifth of 
the national income and definitely lim- 
its the yield of the tax. Moreover, it 
tends to make the yield less stable, since 
speculative profits are more heavily 
represented in the higher income 
brackets. 


EXTENSION or Income BASE 


In order to increase our income tax 
receipts by as much as several billion 
dollars, the present income base would 
have to be greatly extended, and rates 
of taxation especially on the lower and 
middle incomes would have to be 
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steeply raised. This might lead to 
administrative difficulties with which 
we were not prepared to cope and give 
rise to injustices and hardships as well. 

In the first place, the requisite lower- 
ing of the personal exemptions would 
probably result in doubling the number 
of returns to be handled. The increase 
would come mainly among classes of 
taxpayers who do not ordinarily keep 
systematic accounts. Secondly, higher 
rates of taxation would supply a greater 
incentive for avoidance and evasion, 
thus adding to the administrative difi- 
culties. 

In the third place, under higher 
rates of taxation inequalities due to 
theoretical defectse in the statutory 
definition of income would be intensi- 
fied. Thus, if the small salary and 
wage earner were subject to a compara- 
tively heavy tax, the present exclusion 
from taxable income of the rental value 
of homes owned and the value of 
farm products.consumed by the farm- 
ers would, represent a grave injustice. 

Fourthly, higher rates would inten- 
sify inequalities of administration. 
Certain forms of income, such 4s 
salaries, are capable of easy verification 
at their source: The recipients of such 
incomes might be discriminated against 
as compared with the recipients of 
business profits which are much more 
difficult to discover and audit. 

Fifthly, the imposition of a rela- 
tively large direct tax on the small 
income recipient might work an actual 
hardship. A family on a budget of 
$1,500 per year may well have con- 
cealed in its cost of living as much as 
$50 in shifted taxes, but since its 
margin of income over outgo is ordi- 
narily slight, the payment of even half 
of that sum in the form of a singledirect 
contribution might cause some distress. 

Finally, even though it represented 
only a shift in methods of taxation, 
the addition of several billion dollars 


’ 
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to the income tax load would have 
the appearance of an actual increase in 
the aggregate burden of taxation. 
In this connection the psychological 
quirk which causes individuals to object 
violently to taxes which they pay di- 
rectly and to pass unnoticed taxes 
which are shifted to them under the 
guise of prices would come prominently 
into play. 


Ture BRITISH STANDARD 


The considerations enumerated 
above represent difficulties but they are 
not insurmountable obstacles. That 
they may to a considerable extent be 
overcome is indicated by the experience 
of Great Britain. During the last ten 
years British income tax collections 
have amounted on the average to 8 
per cent of the national income. Were 
the United States to do as well relative 
to its national income, our income tax 
receipts, even in this year of depres- 
sion, would ke in the neighborhood of 
4 billion dollars. What Great Britain 
can do should not be beyond the limits 
of possible achievement in the United 
States.: It is, therefore, worth con- 
sidering just what changes we would 
have to make in order to bring our 
income tax performance up to the 
British level. For this purpose it will 
be convenient to treat our Federal and 
state taxes together and to fimit consid- 
eration to the requisites of a single in- 
come tax which would measure up to 
the British standard. 

We may begin with the question of 
rates. A comparison made at various 
income levels between the total Federal 
and state income tax liability of a 
married resident of New York State, 
without dependents, and the corre- 
sponding liability of a similarly situated 
resident of Great Britain leads to the 
following conclusions: 

On all incomes of $200,000 or more 
the total Federal and state tax pay- 


able in the United States is higher 
than the tax payable in Great Britain. 
Thus, under the rates established by 
the Federal Revenue Act of 1935 and 
the New York Revenue Act of the same 
year, the recipient of an income of 10 
milion dollars pays a combined Federal 
anc state tax of $7,907,000, or 79 per 
cent of hisincome. The corresponding 
ratio for Great Britain, under the 
Finance Act of 1935, is 54 per cent. 
The combined Federal and state tax 
on an income of 1 million dollars is 
equivalent to 70 per cent of the entire 
income as compared with a ratio of 64 
per cent in Great Britain. 

On all incomes below $200,000 per 
anr.um, the effective rates of the British 
tax are higher than the combined 
American rates. The relative differ- 
ence, moreover, increases rapidly with 
each descent in the income scale. 
This, an income of $100,000 entails a 
combined tax of $35,566 in the United 
States as compared with $45,279 in 
Great Britain. A New Yorker with a 
salary of $10,000 per year pays a total 
of $749 in Federal and state income ' 
taxes. In Great Britain he would have 
to pay $1,620 on the same income, 
Th $5,000 a year man pays $167 in 
the United States as compared with 
$428 in Great Britain. The tax of the 
$3,300 per year man is only $22 in the 
United States as compared with $246 
in Great Britain. Incomes below $2,- 
500 are exempt from both the Federal 
tax and the New York State tax. In 
Gr2at Britain, however, 2 man with 
an income of $2,500 pays a tax of $158. 
On an income of $2,000, he pays a tax 
of $68; and on an income of $1,500, a 
tax of $26. 

-f the combined rates of Federal and 
state taxation on incomes below 
$200,000 were raised to the British 
levels, the productivity of the income 
tax in the United States would of 
course be enormously ingreased. As- 
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suming incomes no greater than they 
were in 1933 and the retention of the 
present personal exemptions, a rate 
readjustment of this kind would in- 
crease our income tax yield by approx- 
imately 34 billion dollars. On the 
basis of 1929 incomes, the increase in 
yield would exceed 2 billion dollars. 
It is important to know in what pro- 
portions the various income classes 
would contribute to this increase. On 
the basis of the 1933 distributions of 
incomes, about a third of the additional 
revenue would be drawn from indi- 
viduals with incomes below $5,000 per 
annum. A fifth of it would come from 
individuals with incomes between $5,- 
000 and $10,000 and slightly more 
than a third from individuals with 
incomes between $10,000 and $50,000 
per annum. 


Our EXEMPTIONS 


_ But the attainment of results com- 
parable to those reached by Great 
Britain would necessitate far more 
than the mere raising of rates. An im- 
portant reason for the relatively low 
income tax yields in the United Statesis 
the fact that a comparatively small 
proportion of the national income is 
actually subject to tax. The British 
income tax base, that is the aggregate 
of all income to which a tax is actually 
applied, averages around one third of 
the national income. In the United 
States we manage to tax only from an 
eighth to a fifth of the national income. 

Our high personal exemptions, 
amounting in the case of the Federal 
tax to $2,500 for heads of families and 
$1,000 for unattached individuals, are 
of course one cause of this poorer 
showing. The comparable British ex- 
emptions are $850 and $625 respec- 
tively. The British exemptions are 
probably too low for the United States. 
If, however, the present Federal exemp- 
tions were reduced to $1,500 for heads 


of families and to $750 for unattached 
individuals, application of the British 
rates to the incomes thus added might 
produce an additional revenue of 50 
million dollars. To obtain this addi- 
tional revenue, however, it would be 
necessary to handle in the neighbor- 
hood of 3 million additional tax returns. 

Another reason for the low ratio of 
taxable income in the United States is 
the large volume of income which is 
immune from taxation by virtue of 
constitutional or other limitations. 
The principal types of income belong- 
ing to this category are interest on 
government bonds, salaries and wages 
of public employees, and the rental 
value of homes owned by their occu- 
piers. All of these classes of income 
are subject to tax in Great Britain. 
Income paid out by governmental 
agencies is not, to be sure, wholly 
exempt from taxation in the United 
States, but the Federal Government 
is enjoined from taxing payments 
made by states and their subdivisions, 
and the states are subject to a similar 
prohibition in respect of Federal pay- 
ments. These restrictions would, of 
course, have to be removed to bring our 
income tax results up to the British 
standard. 

The changes so far suggested involve 
nothing more difficult than the enact- 
ment of fegislation. Whether this 
legislation would actually produce the 
results expected of it, however, would 
depend entirely upon the way in which 
it was administered. The superiorities 
of the British system of income tax 
administration have recently received 
considerable publicity through the 
excellent report prepared by Messrs. 
Magill, Parker, and King for the 
Joint Congressional Committee on 
International Revenue. Taxation. 
Some of the more obvious conclusions 
to be drawn from this report may be 
here briefly touched upon. 
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MAGILL, Parker, AND King REPORT 


It is generally agreed that Great 
Britain’s success with the income tax 
is due in large part to its decentralized 
system of administration and to the 
high caliber of its administrative per- 
sonnel. For administrative purposes 
the country is divided into 725 tax 
districts, each in charge of a local 
inspector. The local inspector is given 
broad powers to make assessments and 
to reach final settlements with taxpay- 
ers without recourse to a higher author- 
ity. 

Income tax administration in the 
United States presents a somewhat 
different picture. e Under the present 
Federal procedure only returns on 
salaries of less than $5,000 are audited 
locally in the offices of the sixty-four 
district collectors of internal revenue. 
The field staff allowed for this work is 
inadequate, being only half as large 
as the field force employed in Great 
Britain. The handling of all returns 
on incomes in excess of $5,000 is highly 
centralized in Washington. This cen- 
tralization is conducive to long delays 
in the final settlement of cases. A 
large proportion of the internal-revenue 
personnel is not under the civil service, 
salaries for the more responsible posi- 
tions are relatively low, and the per- 
sonnel is subject to a more rapid turn- 
over than is the case in England. 

To realize the maximum revenue po- 
tentialities of the income tax, it will 
obviously be necessary to improve our 
present administrative organization and 
procedure. Expedition in the auditing 
of returns and in the making of final 
settlements requires that this work be 
performed in the field at the point of 
first contact with itstaxpayer. To this 
end, field forces must be enlarged and 
local revenue agents given more dis- 
cretion. Moreover, the quality of the 
administrative personnel must be im- 


proved through civil service recruit- 
ment, security of tenure, and satis- 
factory salary and pension provisions. 

One of the most serious obstacles 
to the development of the personal 
income tax in the United States still re- 
mains to be discussed. Under our dual 
system of government the function of 
raising taxes is divided between the 
Federal Government on the one hand 
and the states and their subdivisions 
on the other. The revenue require- 
ments of the states and localities are 
normally twice as great as those of the 
Federal Government and are at present 
in the neighborhood of 6 billion dollars. 
These revenues are still obtained in the 
main through the outmoded general 
property tax. The yields of state 
income taxes are for the most part un- 
important, but clearly our American 
tax system cannot be modernized until 
a way is found for financing a sub- 
stantial proportion of state and local 
expenditures through the personal in- 
come tax. 


PROPER ADMINISTRATION 


Since both the productivity and the 
fairness of the personal income tax 
depend almost wholly on efficient ad- 
ministration, and since efficient ad- 
ministration under the best of condi- 
tions is difficult to achieve, it would 
seem the part of wisdom to assign the 
function of income tax administration 
exclusively to the Federal Government 
which is in the best position to perform 
it effectively. This, procedure would 
save the taxpayer needless expense and 
annoyance, would eliminate conflicts 
of jurisdiction, and would do away 
with the troublesome problem of allo- 
cating income among the states. 

Exclusive Federal administration 
would require that a substantial portion 
of the Federal collections be turned 
back to the states and localities. As- 
suming that the income tax could be 
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made to yield 4 billion dollars under 
present conditions, the initial allotment 
to the states and localities might tenta- 
tively be fixed at 14% billions. The 
determination of an appropriate basis 
for distributing this sum is part of a 
larger problem and need not concern 
us here. In order to safeguard the 
purpose of the distribution, however, 
it would be necessary to stipulate that 
the funds received be in fact used to 
displace inequitable taxes and to se- 
cure a fairer adjustment of the state 
and local tax load. 

The essential requisites of an attain- 
able program which will raise the per- 
sonal income tax to the place of impor- 
tance in fiscal fact which it has long 
enjoyed in theory may now be sum- 
marized as follows: 

1. The function of administering the 
income tax should be vested exclusively 
in the Federal Government. The yield 
of the tax should be shared with the 
states and localities. 

2. A more decentralized system of 
income tax administration should be 
adopted by the Federal Government. 
Field forces should be enlarged, and the 
quality of the administrative staff im- 


proved through standard personnel 
methods. 

3. The effective rates of taxation on 
incomes below $200,000 per annum 
should be raised to the present levels of 
the British income tax. 

4, Personal exemptions should be 
reduced to $750 for unattached indi- 
viduals and to $1,500 for heads of fam- 
ilies with an allowance of $250 for each 
dependent child. 

5. Interest on government bonds, 
governmental salary and wage pay- 
ments, and the rental value of homes 
owned by their occupiers should be 
included in taxable income on the same 
basis as other income, and the Federal 
Constitution should be amended to 
permit this change. 

With administrative results equal to 
those attained by Great Britain, the 
adoption of the above recommendations 
should produce a present personal in- 
come tax yield of four billion dollars. 
This, of course, assumes that the dis- 
tributive shares of individuals in the 
net earnings of corporations will be 
included as personal income and will 
be subjected to approximately the 
same treatment as in Great Britain. 
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Conflicting Taxation, 1988; and director of the Tax 
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The Proper Sphere of Death Taxes 


` By Paut Hansen 


M ODERN conceptions of a normal 

and rational tax require two con- 
ditions: (1) that it should be based on 
the income of a taxpayer, because all 
recurrent taxes presuppose the yearly 
national income as the only rational 
source for the treasury; and (2) that 
the taxpayer should have the neces- 
sary cash, because the treasury will ac- 
cept nothing but ready money. 


Repistriutine Private WEALTH 


Many people consider death taxes as 
a most appropriate means of redis- 
tributing private wealth. They have 
not understood, however, that it is 
futile to achieve this goal by simply 
taking away a certain part, however 
large, of fortunes left at death. It is 
the distribution of national income 
that matters. To a nation where po- 
litical and social conditions guarantee 
the masses a large or a fair part of na- 
tional income, crushing taxes on in- 
heritance will do more harm than good; 
they may destroy the rational invest- 
ment of a rich man’s fortune and thus 
undermine the normal flow of national 
income. . 

It should never be forgotten that a 
regular, properly administered income 
tax serves the purpose of redistribut- 
ing national income and wealth in a 
much more satisfactory way than any 
death tax is able to do. A tax of, say, 
20 per cent on private incomes or on 
corporations means a 20 per cent share 
in the actual wealth or property of 
such a person or corporation. 

At the same time, very often a 
benevolent testator makes distribu- 
tion of national income more even than 
it was before his death or than it would 
be made by an inheritance tax. At 
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any rate, a rich testator, anticipating 
high death taxes, may insure his life 
accordingly or provide for the neces- 
sary fund by special arrangements 
with an insurance company, in which 
case his heir will possess exactly the 
same amount of capital as was pos- 
sessed by the deceased person. 

Aiming at redistribution of private 
wealth, much more would be achieved 
by a rational income tax, or especially 
by a social policy which would insure 
the less fortunate masses a greater 
share in the yearly national product, 
be it through better labor laws, unem- 
ployment insurance, greater expendi- 
ture on social services, or otherwise. 

The predilection for heavy taxes on 
inheritances is due solely to the dema- 
gogic sentiments of political leaders 
and to the naive conceptions about the 
particular wickedness of inheritance.* 
In a capitalistic society there is hardly 
any serious justification for annihilat- 
ing large inheritances; certainly, much 
less than for restricting speculation, 
unearned increment, gambling, mo- 
nopoly, and so forth. 

It could be easily proved statisti- 
cally that in our modern capitalistic 
society the rise of inherited property 
has made much slower progress than 
the rise of the share in the national 
product by those who do not possess 
any property or who possess or inherit 
only medium amounts of property. 
In former times the status of a man de- 
pended on inheritance and on the posi- 
tion of his father or ancestors much 
more than in our modern times. 

We cannot unreservedly accept the 

* For a different treatment of the proposals 


for heavy taxation of inheritance, see pages 
31-82.—P. S. (Eprror). * 
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popular saying that people live “from 
short sleeve to short sleeve in three 
generations,” or “three generations 
from clog to clog.”? Nevertheless 
such cases are widely known, and 
“self-made men” and dissipation of 
their wealth in a few generations (un- 
less it is settled by so-called family 
settlements or otherwise artificially 
kept together, as is customary in Eng- 
land and elsewhere) are not uncom- 
mon. J. Wedgwood, in his most in- 
teresting book,? which is somewhat 
biased against the law of inheritance, 
shows that in England, out of 83 rich 
persons leaving an estate of over 
£200,000 ($1,000,000), 36 had them- 
selves inherited less than £50,000 or 
were self-made men; and out of 24 per- 
sons leaving an estate of £50,000 to 
£200,000, nine were self-made men or 
(two of them) had themselves inher- 
ited from £5,000 to £25,000 only. 

From the British statistics we learn 
also that the higher the age group of 
testators, the larger is the average es- 
tate left after death. This shows 
conclusively that people accumulate 
fortunes considerably as their age in- 
creases,® and there is no evidence that 
they grow richer simply because of 
inheritances or gifts from their prede- 
cessors. Probably the fact is just the 
contrary, because the elder the group, 
the more natural for them to dispose 
of their estate in the form of gifts inter 
vivos in favor of the younger suc- 
cessors. 

+ Sir Josiah Stamp, Some Economic Factors in 
Modern Life (London: King, 1929), p. 49. 

*The Economics of Inheritance, London: 
Routledge, 1929. 

® The average estate left at death upon which 
estate tax was paid in the fiscal year 1928-29 
was, in the different age groups: 85 and upwards, 
£11,018; 75 to 84, £7,692; 65 to 74, £6,035; 55 to 
64, £4,285; 45 to 54, £2,911; 35 to 44, £1,783; 25 
to 84, £971; under 25 years, £2,026. There are 
some technical discrepancies in these statistics 
which affected particularly the two last groups. 


People above 64 years are responsible ir 72 per 
cent of total estates. 


Therefore, since there is no theoreti- 
cal justification for confiscatory death 
taxes in the upper brackets and no 
“useful” social function is achieved by 
this means, it is necessary to find out 
what form of inheritance taxation may 
be still considered as best justified on 
general grounds of a rational tax 
policy. 


Dears Taxes iv RELATION ro 
OTHER Taxes 


Tf taxation in its normal form pre- 
supposes taxation of income, then the 
only possible conclusion is that taxa- 
tion at death should be as a deferred 
income tax. It is possible to tax a 
man by means of a yearly income tax 
or by means of a tax on his estate at 
death. 

An income tax, even perfectly ad- 
ministered, has its drawbacks: the ar- 
bitrary discrimination between earned 
and unearned incomes (therefore, sim- 
ply an additional tax on the source of 
investment becomes more advisable); 
capricious and hardly ascertainable 
depreciation allowances; yearly assess- 
ments instead of averages for some 
years, which make the income tax very 
unfair with reference to fluctuating in- 
comes; enormous difficulties with re- 
spect to capital gains and losses; un- 
avoidable shortcomings i in considering 
family allôwances, different living 
standards, and other factors.‘ 

THerefore a combination of taxes 
approaching the taxpayer’s income 
and paying capacity in different ways 
but with less harshness in each tax is 
usually much more advisable. Even 
if we take for granted that a high death 
tax in the form of a deferred income 
tax (i.e., estate tax) may be organized 
in a sufficiently rational way, never- 
theless it is much more.advisable to 
build around the regular income tax a 

*Cf. my booklet: “American Federal. State 


and Local Tax Problems,” 1935 (from the Tax 
Magazine, 1934), p. 13. 
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moderate estate (death) tax plus a tax 
on property, plus a tax on the increase 
of property (Vermégenszuwachs- 
steuer), and plus a tax on corpora- 
tions.® The cumulative effect of a 
whole set of codrdinated direct taxes 
will be much higher than of a loose 
combination of different taxes intro- 
duced pell-mell by different authorities 
without any unified plan. At any 
rate, an estate death tax may be used 
as an excellent control measure for a 
regular income tax and a property tax. 

In a country with a high income tax 
and a high property tax, a death tax 
should never play an important rôle. 
In England it has been used to replace 
a property tax, whereas in Germany 
other direct taxes made its develop- 
ment superfluous. In France it served 
as a substitute for an income tax. In 
general, an estate tax forms a valuable 
supplement to the regular income tax, 
however, capital and income together 
furnishing a better criterion of ability 
to pay than either could in isolation.® 

Bearing in mind these considera- 
tions, we may outline the rational fea- 
tures of a model death tax. 


Tue RATIONAL DeatH Tax 


If a man possesses property of 
$100,000 yielding an income of $5,000 
a year, we may tax (a) his yearly in- 
come, say at 6 per cent, or (b) his 
property at death. An average,span 
between two generations is about 33 
to 34 years. Consequently we may 
assume that during his lifetime this 
man on the average will pay about 
$10,000 (33 1/3 x 300) in income tax. 
If the government needs additional 
revenue it may simply double the in- 

5 For details, see my booklet, p. 9, and my 
proposal in the Tax Systems of the World, by the 
Tax Research Foundation (5th ed. Chicago: 
Commerce Clearing House, Inc., 1934), pp. 280 f. 

5 Lord Colwyn’s Report of Committee on Na- 
tional Debt and Taxation (London, 1927), See. 
546. 


come tax rate or introduce an estate 
death tax. The latter would have to 
be 10 per cent in order to be an equiva- 
lent tax (10 per cent of $100,000, or 
$10,000). Therefore we may assume 
that: 

An income tax of 6 per cent is 
equivalent approximately to a death 
tax of 10 per cent. 

An income tax. of 12 per cent is 
equivalent approximately to a death 
tax of 20 per cent. 

An income tax of 24 per cent is 
equivalent approximately to a death 
tax of 40 per cent. 

If this be so, we must be very care- 
ful in coérdinating the estate tax with 
the regular income tax. Considering 
the inevitable shortcomings of any col- 
lection, I do not think it is safe to go 
beyond the 40 per cent rate in the 
estate tax, which equals 24 per cent in 
income tax. Should the regular in- 
come tax in the higher brackets reach 
30-35 per cent, we should not forget 
that the cumulative effect of both 
taxes means 54-59 per cent, or such an 
excessive height that it may menace 
stimulus for future normal invest- 
ments. There is little doubt that ex- 
cessive direct taxation with stupen- 
dous rates in the higher brackets, as 
has been done all over the world since 
the war, has greatly discouraged new 
investment and contributed to the 
severity of the present economic crisis, 
and will do so in the future. 

In individual cases the length of 
span during which the taxpayer will 
enjoy income from his property will be 
different, but in a long run it will be 
the same; a short span will be followed 
by a longer one and vice versa for the 
succeeding generations. We all have 
the same number of ancestors from a 
common ancestor, and the number of 
inheritances is practically the same. 
In cases where families have died out, 
their property, if any, has passed to 
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collateral relatives and the same rota- 
tion has begun. It is only necessary 
to keep the rates of a death tax un- 
changed for a long time in order to 
avoid unequal charge on inheritances 
occurring at different times. 

At any rate, we can always convert 
an estate death tax into a regular in- 
come tax on a purely actuarial basis 
or through an insurance company. 
The premiums necessary for the fu- 
ture death tax will amount to a 
hidden income tax.” This business is 
actually done by many insurance 
companies. 

The monks of the fourteenth and 
fifteenth centuries clearly understood 
that the tithe (10 per cent income tax 
for the Church) could be replaced by a 
death tax (a mortuarium, as it was 
called) in the form of a 33 per cent tax 
on personalty left at death.® The 
many calculations of private wealth 
in a country are usually based on the 
data of estates left at death multiplied 
by 28-33,9 

With the introduction of an estate 
death tax there is no need for any ad- 
ditional form of inheritance taxation. 
As a matter of fact, any addition would 
be simply illogical and futile. When 
the estate tax rates have been raised 
to the necessary level, there is no 
need of trying to get more out of in- 
heritances. 


Lord Leven and Melville, who died June 11, 
1913 at the age of 27, not only insured his estate 
with reference to the estate tax but also ordered 
in his will that his heir and further successors 
should always insure their estates against future 
death taxes. He himself left an estate of 
£673,000 (the tax was £120,000), and his father 
in 1906 left an estate of £1,300,003 (tax, about 
£250,000)... Times, July 22, 1913. 

® See the numerous constitutions of the Church 
of this time cited in my article, “Die kirchlichen 
Erbschaftsteuern,” Deutsche Zeitschrift fiir 
Kirchenrecht, 1909. 

° See the Journal of the Royal Statistical So- 
ciety, July 1915, where the multiplier 28 is 
recommended. , 


Tue WINDFALL CHARACTER OF 
INHERITANCE 


People think that the shares re- 
ceived through inheritance or legacies 
should be taxed additionally because 
of the “windfall or chance character” 
of such enrichments. There is noth- 
ing more paradoxical than such con- 
tentions. If somebody receives a leg- 
acy according to the direct disposition 
of the testator, why should we call it 
a “windfall”? It must be for some 
worthy consideration, and I do not 
think that the law should prohibit or 
restrain people from disposing of their 
property as they think fit. Usually it 
is commendable that people give their 
property to others than their immedi- 
ate family. It was a great advance 
that the legitime (compulsory share 
for nearest relatives) was abolished in 
Anglo-Saxon and prewar Russian leg- 
islation. 


ABILITY To Pay 


Any inheritance tax is always paid 
out of the inheritance; even a pauper is 
able to pay millions of death taxes. 
Therefore it is always the deceased 
person’s estate which pays an inheri- 
tance tax, and the so-called “ability to 
pay” entirely depends on the deceased 
man’s estate. It is theoretically and 
practically absolutely futile to compel 
the beneficiaries under a will to pay a 
high Mhheritance tax under the pretext 
of the windfall character of their bene- 
fit. In reality it depends entirely on 
the will of the testator whether the 
beneficiary shall or shall not pay the 
high inheritance tax. He may devise 
a legacy “net,” and the whole tax will 
fall on the residue. It seems ridicu- 
lous, therefore, to tax the inherited 
shares or the legacies; in substance, it 
simply means discouraging wider dis- 
tribution of large estates. 

If it is considered undesirable that 
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remote relatives should enrich them- 
selves by a windfall of inheritance from 
a person dying intestate, then it is 
much more natural and advisable .to 
restrict the right of inheritance, in case 
of intestacy, to the first cousins or 
those equally close. The cases of es- 
cheat would become more numerous, 
and this would be a definite improve- 
ment of the civil law. 


Tur CONSANGUINITY SCALE 


As a rule the demand for a “con- 
sanguinity scale” and for high rates in 
the inheritance tax on remote rela- 
tives and strangers come from those 
groups of rich population who know 
that under the scale, high rates will 
never hit them. The inheritance tax- 
ation laws promulgated most astonish- 
ing rates with terrific progression (in 
Italy, 102.75 per cent in the law of 
September 24, 1920 1°), but in reality 
there is no revenue whatever from 
these maximalist rates. This is due to 
the fact that with a consanguinity scale 
it depends on the testator whether he 
will permit application of such high 
rates or will prefer to leave all his prop- 
erty to his immediate family, thus frus- 
trating the greediness of the treasury. 

I do not see any reason why the 
legislator should permit the taxpayer 
himself to regulate the amount of tax 
which should be paid or his estate. 
Take what is due to Cæsar, i i.e. as high 
estate death tax as is necessary, and 
forget all about the small possibility 
of additional revenue under the naive 
pretense of hitting “windfall” enrich- 
ment. This “additional” revenue is 
not a quantité negligeable in charging 
the well-to-do population, however, 
and therefore the rates for the estate 
tax have to be kept lower than with- 
out the scale; but the actual fiscal re- 
sults for the treasury become uncer- 


2” L, Einaudi, La guerra e il sistema tributario 
italiano (Bari, 1927), p. 384. 
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tain and dependent on the whims of 
many testators. All kinds of, legal 
loopholes are simply encouraged by 
the consanguinity scale system. 

People think that inheritance is a 
kind of wicked enrichment and there- 
fore punishable as such. They do not 
realize, however, that it should not 
have the odium of enrichment as in 
speculation, gambling, real estate val- 
ues, and so forth. In all such cases, 
somebody grossly enriches himself at 
the cost of the community and of 
other citizens; whereas in an inheri- 
tance there is only a change in the 
name of the property owner (there is 
only a gift!), and usually the distribu- 
tion of private wealth becomes more 
even, that is, where several people in- 
herit one person’s property. Why 
gifts should be considered particularly 
wicked is beyond my ‘understanding. 
Why a nephew or a cousin should pay 
a higher rate of inheritance tax than a 
son, or why a nephew should pay less 
than a second cousin, is simply unex- 
plicable. 

There is only one explanation why 
there are still so many admirers of the 
consanguinity scale in inheritance tax- 
ation: people mostly think conserva- 
tively, and they cling to old traditional 
forms. On the other hand, the shrewd 
legislators (beginning with Augustus, 
the Roman emperor himself) have un- 
derstood that the number of remote 
relatives and strangers receiving leg- 
acies is so small that no serious oppo- 
sition is likely. It was therefore tra- 
ditional for the conservative party in 
England and elsewhere to insist on the 
consanguinity scale in inheritance tax- 
ation instead of the demand of the 
radicals clamoring for a deferred in- 
come tam, i.e., the estate death tax.!! 


£ See my Russian book, The Inheritance Tax, 

Moscow, 1907, partly translated into German: 

“Die Erbschaftsteuer in England,” in Finanzar- 

chiv, 1908. ° 
= 
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SIMPLICITY OF COLLECTION 


As soon as we accept the principle 
that only an estate death tax should be 
levied, we must agree that there will 
be a remarkable simplification of the 
whole procedure in collecting the tax. 
If the system of a probate-inventory, 
as used in Scotland and Switzerland, 
were adopted,” it would simplify the 
collection still more. The executor 
or the heir could immediately get 
possession of all property registered in 
the inventory (with subsequent addi- 
tions, if necessary) and guarantee the 
payment of the estate tax. An estate 
death tax is the cheapest to collect, 
and much cheaper than an inheritance 
tax. 


RELATIONSHIP AND PROGRESSION 


However, should the advocates of 
the consanguinity scale be successful 
in their plea, the only logical way 
would be to have proportional rates in 
the scale, as is quite correctly done 
in the British inheritance taxation. 
Gradation according to the degree of 
relationship and progression in the 
rates of tax on inherited shares are 
difficult to reconcile. Under the con- 
sanguinity system a son of a million- 
aire is still, as a rule, better off than 
remote relatives or strangers (as far as 
actual and not imaginary cases in the 
scale are concerned); or, to be more 
accurate, a much wider power is given 
to testators to fix the amount of in- 
heritance tax they are willing to pay. 
It becomes profitable to hire a shrewd 
lawyer with a view to lessening the 
possible amount of tax. 


2 Cf. 4 Hansard 25, c. 1515. 

Lord Colwyn’s Report, 1025; cf. G. R. 
Treanor and R. G. Blakey, Inheritance Tazes 
(League of Minnesota Municipalities, 1935), 
p. 16. 

“How curiously and absurdly the consan- 
guinity scale works was well illustrated even as 
early as 1879 in*the British Parliament: 3 Han- 
sard 246, c. 904. ? 


At any rate, under the consanguin- 
ity scale the death tax becomes what 
the Austrians call Bereicherungssteuer 
(enrichment tax) instead of an estate 
tax, and falls on the inherited shares. 
In this case the very justification for a 
progression dwindles considerably, be- 
cause the total estate, particularly an 
estate of a millionaire, is not hit to the 
full extent by the progression (unless 
there is only one heir, and even he 
would be taxed more leniently than 
under a normal estate tax), and the 
whole death tax burden of the well-to- 
do and the rich population becomes 
indefinite and arbitrary. At the same 
time it always reduces the possible rev- 
enue of the treasury. 

It may seem that an estate tax is 
particularly harsh towards heirs when 
several of them divide an inheritance; 
a million-dollar estate inherited by one 
or divided by five pays the same rate. 
But the same would be true if this es- 
tate had paid an equivalent regular 
income tax during the lifetime of the 
testator instead of the deferred one at 
his death. Nisi liberalis nisi liberatus, 
as the Latin proverb says, and we as- 
sume that the state may claim its 
share first. 


Tue RIGNANO SCHEME 


The Rignano scheme recently has 
aroused considerable interest and even 
practical plans for its adoption, al- 
though all advocates and Rignano 
himself confess that its practical ap- 
plication would involve considerable 
regimentation and supervision. Ac- 
cording to Rignano, in the first genera- 
tion the tax should be lenient; in the 
second, 50 per cent; and in the third, 
100 per cent. The chief aim of such a 
provision is educational, namely, to 
increase zeal of the successive heirs in 
accumulating their own fortune, be- 
cause the estate of the grandfather 
would be taxed 100 per cent. Unfor- 
tunately, like all education by means 
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of taxation, such a system is doomed 
to be a great failure. Not every- 
body intentionally dissipates inherited 
wealth, and there is no need of 
cautioning two generations in advance. 
Should such a necessity arise in the 
eyes of socially minded legislators, a 
special system of compulsory legal 
“settlements” (as in use in England) 
or “trusts” would be a more logical 
and practical solution. This, like the 
whole Rignano scheme, would compel 
too great care in investment of inher- 
ited wealth, and would practically 
eliminate considerable estates from 
industrial investment. 

However, all these tricks are abso- 
lutely unnecessary. As J. Wedgwood 
has shown most conclusively, a simple 
estate tax at the first inheritance (i.e., 
in the first generation) at 19 per cent 
of the estate would, on a purely actu- 
arial basis, be equivalent to a tax of 50 
per cent after the first 30 years, and of 
100 per cent after 60 years! In 
other words, take 19 per cent when the 
first testator dies, and it will fulfill the 
requirements of the Rignano scheme. 
Apply to an insurance company and it 
will relieve you of all the trouble, and 
there will be no necessity for the elabo- 
rate trust system proposed for its exe- 
cution in almost all writings on inheri- 
tance taxation. Rignano’s scheme in 
actual application would yield less 
than the present estate tax, relieve the 
rich self-made men, discourage normal 
investments, and make inequality 
among men even more stable. 


Taxine Ricu Recrrmnts 


Just as fantastic is another proposal 
which became rather popular chiefly 
among the German politicians some 

1J. Wedgwood, op. cit, p. 251. £100 dis- 
counted 30 years ahead at 4 per cent per annum 
equals about £29.44; £100 discounted 60 years 
ahead equals about £8.67. Therefore, 50 per 
cent tax on £100,000 after 30 years equals 
£14,720 and 60 years hence £4,340, or £19,060 
equals 19 per cent at the present time. 


time ago, namely, to graduate the in- 
heritance tax according to the wealth 
of the recipient of an inherited share. 
A rich man inheriting $20,000 should 
pay more than a poor one receiving the 
same amount. There is no need to 
repeat all the shortcomings of a tax on 
inherited shares in comparison with an 
estate tax in this connection, but it 
seems absolutely unwarranted to ap- 
ply special penalties to rich people at 
certain very rare periods of time al- 
though in all probability they will pay 
additional income tax and future es- 
tate tax on the inherited property in 
much greater sums than will the poor 
inheritor. 

Technical difficulties of collection . 
under such a system, as actually 
shown in Germany, are simply insur- 
mountable.*¢ 


CASH PAYMENT 


Serious difficulties of a high death 
tax are connected with the necessity of 
paying considerable amounts in cash 
in a short time. Agricultural and sim- 
ilar property may encounter great 
hardships. Although as a rule inheri- 
tance taxes are paid from income or 
from easily converted securities and 
insurance, nevertheless, exceptionally 
high death taxes may artificially in- 
duce property owners to invest their 
money during lifetime in securities and 
insurance instead of in industry. This 
is particularly undesirable with refer- 
ence to the rich and well-to-do classes 
in periods of prolonged depression. 

In general, the obvious shortcomings 
of an estate death tax, the dangers of 
evasion, difficulties of proper appraisal, 
possible gifts before death, and the 
different pace in accumulating estates 
in different families require certain 
caution in the application of particu- 
larly high rates. As with every other 
tax, the natural defects are lessened by 
lowering the rates, and a, coördinated 

18 Of.“also Lord Colwyn’s Report, Sec. 1026. 
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system of various moderate taxes is al- 
ways more advisable. 


TAXATION or GIFTS 


The possibility of legal evasion by 
means of gifts inter vivos necessitates 
some precautionary measures. We 
may include gifts, say, three years be- 
fore death in the total amount of the 
estate (the British system), or intro- 
duce a special tax on gifts. The first 
method is rather complicated and its 
extension is of doubtful value. The 
second method should be treated with 
great caution, or else it will increase 
evasion. Cases where gifts have been 
given to children who afterwards died 
before the donor, and thus have been 
taxed twice, are not uncommon, as has 
been frequently pointed out in the 
British Parliament. 

On the other hand, the government 
is particularly interested in getting the 
necessary information about transfers 
of property, and gifts should be taxed 
very leniently in comparison with es- 
tates at death. All cases of transfer 
which become known to the tax au- 
thorities help to check the income and 
other taxes paid by the beneficiaries. 
Some special stamp tax on bearer se- 
curities from which registered or per- 
sonally inscribed securities would be 
free, as is used in some European coun- 
tries, might help to control death 
taxes. 

On the whole, concealment of large 
estates is usually much more difficult 
than concealment of incomes, because 
the legal clearance of the former neces- 
sitates, as a rule, coöperation of a 
number of people and authorities, 
sometimes for a long time, and with 
considerable publicity. A transfer of 
capital abroad for the special purpose 
of evading death taxes is less likely 
considering various difficulties and 
complications connected with retriev- 


ing inheritanges situated abroad. 
e 


EXEMPTIONS 


Any estate, however small, is ca- 
pable of paying a certain amount. If 
we proclaim exemption of ordinary 
furniture, and so forth, necessary in 
any family, we may bring the estate 
tax exemption to a very low figure, for 
instance, to $2,000 or $3,000. Any es- 
tate of gross value below, say, $10,000 
should pay from 10 to 50 dollars as a 
fixed rate at probate or from 5 to 25 
dollars for estates of net value between 
$3,000 and $5,000, at the option of the 
heir, similar to the British practice. 
As a rule, estates of this size are ex- 
empt in the income tax provisions and 
would pay a small tax at death in- 
stead. The effect of this would not be 
too harsh, because it would be felt by 
the population rather as a fee for pro- 
bate. 

Some laws apply special exemptions 
for insurances. In principle there is 
no justification for such leniency, as 
every insurance represents simply 
an accumulation of savings. Never- 
theless, an exemption to a certain 
amount may be recommended in a 
country with a widespread life insur- 
ance system, as a special measure of 
protecting taxpayers with moderate 
means. Less defensible would be the 
provision for exempting special insur- 
ance accumulations designed for the 
payment of future death taxes, al- 
though such provisions should be en- 
couraged as greatly facilitating col- 
lection of tax and checking proper 
returns. 

The exemption of philanthropic be- 
quests may be defended on the ground 
that large sums may serve some useful 
social purpose, although the govern- 
ment does not get the would-be tax 
(it means a much smaller amount) to 
serve society at large. Bequest of ar- 
ticles of national, scientific, artistic, or 
other public interest (pictures, coins, 
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and so forth) should be exempted as a 
matter of course. 


Derartu Taxes Levn SOLELY BY 
NATIONAL GOVERNMENT 


Any kind of death taxes should be 
collected solely by the National Gov- 
ernment. Any distribution of collec- 
tion among the various administrative 
units (Federal, state, and local bodies) 
is undesirable. No other object of 
taxation is so unevenly distributed 
over a country as are inheritances. 
No feasible connection exists between 
inheritances and state and local ex- 
penditures to justify their priority in 
levying death taxes. Proceeds from a 
death tax are ligble to considerable 
fluctuations from year to year and can 
never properly serve the balancing of 
a state or local budget. Complica- 
tions arising from a state or local ad- 
ministration of death taxes with vari- 
ous jurisdictions are abominable and 
provoke widespread discontent among 
taxpayers. Great losses to the tax- 
payer and the treasury and inevitable 
red tape arise under such conditions. 
The poorer the state, the higher is the 
cost of collection. Collecting death 
taxes becomes so cumbersome and liti- 
gations between different administra- 
tive units are so difficult to overcome 
that it is simply incomprehensible 
how such a system can*be tolerated 
at all. 

The proposal to let the Federal Gov- 
ernment levy the estate tax and the 
states the inheritance tax (on in- 
herited shares) is most irrational. It 
raises the same criticisms as any tax 
on inherited shares, and in addition 
increases in manifold ways all the 
above mentioned defects of inheri- 
tance taxation. The 80 per cent 
credit system applied in the United 
States is the most unfortunate solu- 
tion ever invented. It was a poor 
political compromise. 


SHARING WITH THE STATES 


A total centralization of all death 
taxation in the hands of the Federal 
Government, with sharing of the pro- 
ceeds with the states, must be con- 
sidered as the only normal solution. 
The shares of the states should be dis- 
tributed per head of the population as 
the simplest and most satisfactory 
solution from many angles. States, to 
be eligible for a per capita share in the 
proceeds, must cease to collect any 
kind of death taxes. Any state will be 
guaranteed to receive not less from the 
proposed share than collected within 
its limits by former arrangement. 
States retaining their own inheritance 
taxation should not be permitted to 
receive any Federal grants or share in 
the proceeds from any Federal tax.. 
A special compensation fee (a certain 
percentage of the amount of wills pro- 
bated in a state) should be given to 
each state from the estate tax. The 
allocation of proceeds between local 
and state governments should be left 
to the discretion of state legislatures.1* 


CONCLUSIONS WITH REFERENCE TO 
THE UNITED STATES 


1. Only a Federally collected estate 
death tax built around the regular in- 
come tax and with an additional mod- 
erate Federal tax on capital (e.g., 
0.25 per cent in excess of $30,000 for 
single persons and $70,000 for married 
persons) and a recurrent (every three 
years) tax on the increase of capital 
(3 per cent on the accumulated sum in 
excess of $30,000) should be recom- 
mended.18 

2. All state inheritance taxes should 
be abolished and a per capita sharing 
in the proceeds from the Federal estate 


17 See Treanor and Blakey, op. cit., p. 38. 

38 For details see my booklet, “American Fed- 
eral, State and Local Tax Problems,” 1935 (from 
the Tax Magazine, 1934). . 

es 
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tax should be introduced. No state 
should receive less than under previous 
arrangement, and a special compensa- 
tion fee for aid in collection should be 
given. - 

3. The rates of the estate tax should 
be limited in the highest brackets to 
40 per cent which equals on the aver- 
age a deferred income tax of some 24 
per cent on the yearly income. On 
the other hand, a more even and more 


moderate progression than now exist- 
ing should be enacted with an exemp- 


„tion of $10,000. For estates between 


$2,000 and $10,000 a system of fixed 
rates, as in Great Britain, should be 
introduced, 

4. Gifts inter vivos should be taxed 
at considerably lower rates, and a 
certain encouragement to disposing of 
property by means of duly registered 
gifts should be given. 


Paul Haensel, LL.D., has been professor of public 
finance at Northwestern University, Evanston, 
Ilinois, since 1930. He was professor at the Univer- 
sity of Moscow, 19038-1928, and at Moscow Institute . 
of Economics, 1908-1928, and dean of the latter in- 
stitution, 1909-1916; professor at Tauric University, 
1919-1920; lecturer at London School of Economics, 
1928, and at University of Chicago, 1929; and profes- 
sor at the University of Graz, Austria, 1929-1930. 
He was president of the Finance Section of the In- 
stitute of Economic Research and consultant in the 
Commissariat of Finance, Soviet Russia, 1921-1928. 
He is author of “Inheritance Tax” (Russian and 
German, 1907), “Economic Policy of Soviet Russia” 
(1930), and numerous other works. 


The Taxation of Business Enterprise—Its Theory 
and Practice 


By ALFRED G. BUEHLER 


MERICAN business taxes are a 
conglomeration of charges which 
have evolved piecemeal without de- 
liberate foreplanning. They aggre- 
gate billions of dollars annually, al- 
though their exact amount is unknown. 
The corporations which report their 
income to the Federal Government 
indicated that they had paid Federal, 
state, and local taxes of $2,373,400,000 
in 1932. The chief forms of business 
taxation are those on property, re- 
ceipts, earnings, and the privilege of 
engaging in business, but there are 
numerous variations of these main 
types which are imposed by a multi- 
tude of governments. Business com- 
plains that it is unfairly and exces- 
sively taxed, but many of these 
complaints are the normal grumblings 
of unwilling taxpayers. On the other 
hand, there are many inequalities in 
business taxation which should be 
corrected. 


Tur BENEFIT AND Cost THEORIES 


As they are usually advanced, the 
theories of business taxation are a 
confession of confused thinkitg and 
are a rationalized excuse rather than 
an explanation of business taxation. 
One of the most widely accepted the- 
ories is that business is taxed for the 
benefits or privileges which it receives 
from governments. Some of these 
privileges, like publie utility fran- 
chises, are given as a special dispensa- 
tion to favored corporations, but other 
services, like the protection of prop- 
erty and lives, are also extended to 
the general public. While the benefits 
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which business obtains from govern- 
ment justify its taxation, the benefit 
principle fails to indicate how and 
to what extent business should be 
taxed for there are no satisfactory 
standards by which the value of those 
benefits can be measured with any 
exactness. 

If net earnings were taken as the 
yardstick of benefits, then enterprises 
which earn no net income would pay 
no tax regardless of the government 
services they receive and the public 
costs they occasion as they engage in 
business. It may well be argued, how- 
ever, that taxation is a necessary cost 
of business and that submarginal as 
well as marginal and supermarginal 
concerns should pay their fair share 
of taxation. The value of the prop- 
erty of a business enterprise is also 
inaccurate as an indicator of the bene- 
fits which it reaps from government 
services, even if property could be as- 
sessed accurately, for it does not show 
what the earnings or losses of the es- 
tablishment are, its capital invest- 
ment, its volume of sales, and other 
important factors. The volume of 
business is equally unsatisfactory as a 
yardstick of the benefits from public 
services, for it holds no normal relation 
to the earnings of the enterprise, the 
value of its protected property, and 
similar factors and does not show the 
government expenditures which arise 
in extending services to an enter- 
prise. 

A combination of net earnings, value 
of business property, and receipts 
would probably be the most satisfac- 
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tory measure of benefits, but at best 
any single factor or combination of 
factors is an arbitrary standard of 
benefits. From whatever angle it is 
viewed, the benefit theory of business 
taxation leads to no definite conclu- 
sions concerning the proper mode or 
burden of taxation. In fact, business 
taxes are levied without much regard 
for benefits and enterprises may be 
taxed for the support of public services 
like education, crime control, and 
health regulation from which they re- 
ceive few direct and commensurable 
benefits. 

Those who consider the benefit the- 
ory of business taxation inadequate 
sometimes contend that business 
should be taxed according to the cost 
of the services it obtains from govern- 
ment. While this principle may be 
practicable enough for certain services, 
as the purchase of water from a mu- 
nicipal plant, it is impracticable as a 
guide to the charges for protection, 
justice, and other services whose costs 
cannot be apportioned with mathe- 
matical accuracy among those who oc- 
casion them. A strict application of 
the cost theory would also free busi- 
ness from all responsibility for services 
for the general public which bring no 
measurable gains to business. 

It has been argued likewise that 
business taxation is justified because 
governments are a silent but effective 
partner in private undertakings inas- 
much as they sanction private enter- 
prise, private property, and the pri- 
vate retention of profits and promote 
business welfare in various ways. 
But while the silent partner theory 
furnishes an excuse for business taxa- 
tion it does not reveal how the State 
should exercise its right to tax busi- 
ness. Should taxes be limited to net 
income, or should property and re- 
ceipts also be taxed? How heavy 
should the tax’rates be? 


Tue ABILITY THEORY 


Another principle, or the ability to 
pay theory, is often interpreted as 
justifying business taxation. It is 
said that a collective ability to pay 
taxes arises from the productive ac- 
tivities of an enterprise, just as a per- 
sonal ability to pay arises from an 
individual’s consumptive resources. 
As it is applied in business taxation, 
the ability to pay theory is generally 
regarded as leading to the taxation of 
net income. Concerns which struggle 
along with losses or no net income 
would automatically be freed from the 
burdens of taxation. 

Many economists regard the appli- 
cation of the ability to pay theory im- 
proper in business taxation, for they 
look on it as a purely personal prin- 
ciple to be applied only in individual 
taxation. One shareholder in a busi- 
ness may have invested capital in it 
equally with his associates, but be- 
cause of income from other sources he 
may have a much greater ability to 
pay taxes than they. A taxon the net 
income or assets of a concern may be 
divided among the owners according 
to the number of their shares, but 
ability to pay is disregarded unless 
other relevant factors such as other 
income and property and the number 
of their dependents are weighed. 
Those kusiness taxes which are shifted 
are also passed on to consumers with- 
out regard for their particular abilities 
to pay. 

Even if it be assumed that business 
enterprises do have a collective ability 
to pay, it does not necessarily follow 
that they should be taxed according 
to their net income. A concern which 
operates at a loss may occasion heavier 
expenditures on police and fire pro- 
tection than one which earns consider- 
able income. Some taxes should be 
paid by all business establishments, 
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and in practice business is taxed re- 
gardless of its collective ability to pay 
taxes. 


Tue Pusurc REGULATION THEORY 


Still another theory of business tax- 
ation rests on the hypothesis that tax- 
ation is necessary as a form of public 
regulation. Public service corpora- 
tions, so-called big business, and enter- 
prises of especial public importance, 
like restaurants and vendors of foods 
and beverages, are thus brought un- 
der the restrictive influences of taxa- 
tion to tax special privileges, curb 
monopolies, reach excessive profits, or 
protect the public health. The limits 
of such taxation would apparently be 
its effectiveness in accomplishing some 
social end. Regulatory taxation is no 
doubt justified in certain instances, 
but it is dificult to combine the ob- 
jectives of regulation and revenue 
without social injury. 

Whatever be the excuse for business 
taxation, and many subterfuges are 
resorted to in its defense, it is imposed, 
in the main, as an application of 
the principle of expediency. Govern- 
ments need revenues and business can 
be taxed. Hence it is taxed, fre- 
quently without much regard for 
ulterior consequences and without ra- 
tional, consistent planning. Business 
taxation has become an institution 
which is about as ancient and ugiversal 
as business itself. The benefit, cost, 
and other theories either singly or in 
combination may help to explain busi- 
ness taxation, but it is levied prima- 
rily as an expression of fiscal and so- 
cial expediency. Imposts on business 
broaden the tax base and permit gov- 
ernments to tap reservoirs of income 
from different angles and to reach 
various classes of taxpayers. Busi- 
ness taxes assure governments larger 
and more certain revenues and render 
tax collection more convenient. 


Tue Neep ror a New Tarory 


If business taxation is to be re- 
fcmed along more rational lines, it 
nrast give full and consistent recogni- 
tion to two fundamental principles. 
F'rst, from the standpoint of taxpay- 
ers, taxes should be approximately 
equitable in their burdens, and, sec- 
ondly, from the standpoint of govern- 
ments, taxes should be fiscally ade- 

cate. Equitable business taxes, as 
revenue devices, must be levied with 
the purpose of distributing the ex- 
pznses of government with the least 
pz-ssible alteration of the fundamental 
cenditions of business. The enter- 
pzises which are most efficient before 
tbe taxes are imposed should remain 
az the most efficient after the taxes are 
callected. The burdens of business 
texes should be divided so evenly that 
exmpetitors in the same business as 
well as competing industries will be 
læt in the same relative position. 
Vrhile the relative burdens of taxes 
cannot be measured precisely as yet, 
tze most flagrant inequalities may, at 
least, be corrected. 

If we assume that business taxation 
can be spread over the industrial world 
with approximate equality, the maxi- 
mum rates of taxation must be de- 
t=rmined by government requirements 
and the effects of public spending and 
tzxation on business and society. 
Business taxes should not exceed the 
level where their social costs equal 
tzeir social advantages, considering 
tzem in relation to government ex- 
Fenditures. If rational and somewhat 
Utopian taxation is ever to be attained, 
tae taxes of various governments must 
ke integrated to permit a consistent 
amd harmonious system of business 
texation with these ends in view. 


SPECIAL CORPORATION Taxus 
Another problem arises in the effort 


Tre Taxation or BUSINESS ENTERPRISE 99 


to formulate a logical theory of busi- 
ness taxation. Should incorporated 
and unincorporated business be taxed 
without fundamental distinction, or 
should corporations be subjected to 
special taxes of one variety or another? 
Should foreign and domestic corpora- 
tions be taxed alike, or should the 
former be taxed more heavily than 
the latter? The separate taxation of 
corporations is deeply ingrained in 
American traditions and if it is to be 
abandoned strong and continual pres- 
sure must be exerted. Corporations 
have been exposed to special taxes and 
other charges on the right to become a 
corporation, continue in business as a 
corporation, engage in an activity 
which is barred to other forms of enter- 
prise, carry on an activity in a partic- 
ular way, or to receive special privi- 
leges or franchises. The theory grew 
popular that the corporate form of 
organization conferred special advan- 
tages and should be taxed more heavily 
than the individual proprietorship and 
partnership. 

Many persons felt that the special 
values of corporations could be taxed 
by the general property tax for they 
were reflected in their property valua- 
tions. But with the gradual break- 
down of the general property tax, its 
incapacity to tax intangible values, 
the inadequacy of the local assess- 
ment of certain corporate properties, 
and the evolution of the idea that spe- 
cial taxes should be devised to tax the 
special values of corporations, new 
taxes were imposed on corporate ex- 
cess, capital stock, earnings, receipts, 
and the privileges of incorporation, 
continuing in business, and entering 
foreign states. Corporations, mean- 
while, contested such special taxes and 


1 Note Carl C. Plehn, “The Taxation of Public 
Service Corporations,” Proceedings of the Na- 
tional Tax Association (pp. 635-647, 1907), pp. 
636-637. Od 


argued that whatever advantages the 
corporate form of organization might 
offer, they were more than offset by 
heavy taxes and restrictive regula- 
tions. It is undeniable that the cor- 
poration possesses peculiar advantages 
in raising large amounts of capital and 
in organizing great businesses but it 
is doubtful if special taxes are neces- 
sary to reach these unique advantages 
which are reflected in corporate in- 
come, property, and receipts. 

The individual proprietorship and 
the partnership also offer particular 
advantages which might be made the 
basis of special taxation if one adheres 
to the theory of special taxes for spe- 
cial advantages. Foreign corpora- 
tions should be subject to the same 
or similar burdens as domestic cor- 
porations, but discriminatory taxes 
should not be levied against them if 
the basis of competition is not to be 
altered. The present confusion of 
business taxes should be abandoned 
for a single system of business taxa- 
tion. All types of enterprise need not 
be taxed uniformly if peculiar obsta- 
cles militate against uniform taxation, 
but all types of enterprise should be 
brought under a unified system of 
taxation which would distribute the 
costs of government equitably. 


THE GENERAL Property Tax 


Some of the problems of formulating 
a theory of business taxation have 
been discussed and attention will now 
be given to an appraisal of the main 
forms of business taxation. The so- 
called general property tax is still the 
backbone of the American tax system 
and provides approximately half of 
the country’s tax revenues. Under 
the general property tax the real prop- 
erty of agriculture, manufacturing, 
merchandising, banking, and industry 
in general is assessed and taxed like 
other real property, but there is a 
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growing tendency to assess the oper- 
ating properties of railroads and other 
public utilities directly by the state 
tax commissions instead of by local 
officials. Special taxes on the intangi- 
ble values of corporations are also im- 
posed by the states. The fundamen- 
tal, inherent, and as yet inescapable 
defect of property taxation is the in- 
ability to secure uniformly accurate 
assessment of property. The original 
assessments are so inaccurate and un- 
equal and the equalization of assess- 
ments is so imperfect that property 
taxation is honeycombed with injustice. 
Some of the inequalities in assessment 
can be overcome by the efficient super- 
vision and contrel of assessments by 
strong state tax commissions. 

The assessment procedure for busi- 
ness properties should be continuous 
so that tax valuations may be revised 
yearly with changing market values. 
Valuation is so difficult that it calls 
for the services of trained experts with 
ample powers and resources. The as- 
sessment officials should be appointed 
by the state tax commissions and 
should be subject to removal by them. 
In the reform of the taxation of busi- 
ness property, the property tax should 
be harmoniously blended in the sys- 
tem of property, net income, and re- 
ceipts taxation. 


e 
Gross Earnincs Taxes 


Many of the states have “experi- 
mented with gross earnings taxes on 
public utilities in an endeavor to find 
the most suitable means of taxing 
them. Gross earnings may be deter- 
mined more easily than the value of 
property, and gross earnings, like 
property, taxes provide more stable 
revenues than taxes on widely fluctu- 
ating net earnings. Gross earnings, 
like the value of property, may also be 
taken as a rough measure of benefits. 
With the spread of general sales taxa- 
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tion, taxes on gross earnings are more 
in line with current practices in taxa- 
tion than formerly. 

On the other hand, gross earnings, 
like the value of property, bear no 
constant relationship to net earnings 
and are especially heavy when they 
are paid by concerns with losses, no 
net income, or a low ratio of net in- 
come to gross earnings. Like many 
other business taxes, the gross earn- 
ings taxes tend to be shifted to con- 
sumers and when they are shifted they 
are regressive in their burdens on con- 
sumers. The use of gross earnings 
taxes also does not completely obviate 
the valuation of business property, an 
arduous and expensive undertaking, 
for as long as some types of business 
are taxed on their property it is still 
considered necessary to value the 
property of all types of enterprise to 
compare the relative burdens on differ- 
ent property. It is debatable whether 
gross earnings taxes are more suitable 
for public utilities than the more 
prevalent property taxes, but both 
types of taxes have warm advocates. 
Both can be administered effectively 
under favorable conditions and there 
is little to choose between them if 
they are collected efficiently. In the 
taxation of public utilities which have 
little property but large gross earn- 
ings, like the express companies, the 
gross earnings taxes offer advantages 
over property taxes. 


Tue Net Income Tax 


As an alternative to gross earnings 
and special taxes on business property 
the net income tax has often been 
proposed. It is not a necessary cost 
for marginal concerns since enterprises 
with losses or no net income are not 
taxed. It is usually not shifted and 
obviates the painful readjustments in 
production and consumption which 
accompany tax shifting, If the rates 
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of the net income tax are not excessive, 
it is one of the most equitable of busi- 
ness taxes because it varies in propor- 
tion to net earnings. But like other 
taxes which are not shifted, it disre- 
gards the personal abilities of the own- 
ers to pay taxes. This objection 
might largely be overcome if we fol- 
lowed the English plan of taxing cor- 
poration income at the same rate as 
is imposed under the normal income 
tax and with the idea of merely using 
the corporation as an agency for col- 
lecting taxes from individuals. If the 
English tax, as it is related to the indi- 
vidual shareholder’s income, is greater 
than it would be if he paid the tax 
directly on his income, he is entitled 
to a refund. 

Net income taxation, however, suf- 
fers some disadvantages. Its yield 
suffers seriously during depressions 
and can be greatly expanded only dur- 
ing the fair weather of prosperity. It 
is also difficult to reach a satisfactory 
definition of net income. The courts, 
legislatures, administrative officials, 
and accountants fail to agree on im- 
portant points, although progress is 
being made in the evolution of an ade- 
‘quate definition of net income. An- 
other problem arises in the allocation 
of taxable income among the taxing 
jurisdictions which claim it. The net 
income tax is also not so well adapted 
to some types of enterprise as it is to 
other types. The Federal Govern- 
ment has been compelled to develop a 
special definition of net income for in- 
surance companies and it is question- 
able if this makeshift arrangement 
will prove satisfactory. As a general 
proposition, however, business net in- 
come taxation should be extended be- 
cause of its fundamental advantages. 
By combining it with property and 
receipts taxes, governments may pro- 
tect themselves against the loss of 
revenue in len years. 
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Procresstve CORPORATE Income 
AND Excess Prorits TAXES 


The policy of the Federal Govern- 
ment and some of the states of im- 
posing progressive taxes on corpora- 
tion income raises the question of the 
desirability of a business tax with 
progressive rates. Because business 
taxes are impersonal and pay no at- 
tention to the individual abilities of 
the shareholders and consumers, it is 
incongruous to increase their rates 
with the volume of net income. Such 
taxes are a direct blow at big business 
and are especially burdensome on con- 
cerns with a large income which is 
only a small percentage of a large in- 
vestment. The costs which enter- 
prises lay on governments do not nec- 
essarily vary in proportion to the size 
of the income, nor does the total in- 
come indicate the benefits enjoyed or 
the ability of the owners to pay taxes. ` 

There are appealing arguments for 
an excess profits tax with rates which 
progress according to the rate of the 
return on the investment so that com- 
panies with unusually large profits, as 
compared with their investments, will 
pay an unusually high tax rate. Such 
taxes may be the only means of laying 
special taxes on large corporations 
which possess peculiar advantages be- 
cause of their size, for they rest, in 
some gneasure, on huge aggregations 
of capital which enjoy unusual advan- 
tages because of the size of the invest- 
ment.? On the administrative side, 
however, there are serious objections 
to all excess profits taxes. It is diffi- 
cult to determine the value of invest- 
ments and only an arbitrary percent- 
age can be selected as a normal return 
on capital. The excess profits taxes 
of the leading nations collapsed after 


?Note Sir Josiah Stamp, The Fundamental 
Principles of Taxation (pp. xi, 201, London: 
Macmillan Co., 1921), pp. 41-42. 
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the war and it was generally agreed 
that such taxes could be collected only 
during such grave emergencies as wars 
because of the almost insuperable ob- 
stacles arising in their administration 
and their harsh burdens on industry. 
Another objection to high rate ex- 
cess profits taxes or heavy corporation 
taxes also appears when, as at the 
present time, the Federal Government 
levies a personal income tax at ex- 
tremely high rates. The progressive 
rates on corporation profits will hit the 
large incomes which flow from the big 
corporations but not with reference 
to the ability of the shareholders to 
pay. A huge volume of government 
securities is now ‘outstanding whose 
income is partially or entirely tax 
exempt, and heavy business and per- 
sonal income taxation will tend to 
drive big fortunes into government 
securities, perhaps with serious reper- 
* cussions on business at a time when 
it is struggling up the hill of recovery. 


Tue Mover Business Tax 


In a discussion of desirable reforms 
in business taxation, the business tax 
which has been recommended by a 
committee of the National Tax Asso- 
ciation deserves a prominent place. 
The proposed tax is daringly simple 
and its adoption by the states would 
mean the sweeping away of the pres- 
_ ent oddly assorted taxes. Suchecrude 
devises as the widely used license 
charges, which lay seriously unequal 
burdens on business if they are not 
shifted and on consumers if they are, 
would be abolished. As a basis of 
business taxation there would be in- 
stituted a net income tax which would 
be collected by the state tax commis- 
sions. The committee contends that 
this tax would yield more adequate 
revenues than present business taxes 
and would remove their aggravating 
inequalities. It should be distin- 
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guished from the personal income tax 
and would be paid for the benefits 
which business enjoys from govern- 
ment. The tangible property of en- 
terprises would continue to be taxed 
like other property.® 

According to the proposed plan, the 
business tax is to be imposed by each 
state on the income from business 
arising within its boundaries. The 
corporations which engage in an inter- 
state business are to be taxed on that 
part of their mcomes which arises in 
the taxing state as it is estimated by 
an allocation .formula which gives 
equal weight to the three factors, the 
ratio of the value of the tangible prop- 
erty of the enterprise in the state to 
the total value of its tangible prop- 
erty, the ratio of its sales in the taxing 
state to its total sales, and the ratio 
of its payroll in the taxing state to its 
total payroll. The committee fore- 
casts that as a rule the state in which 
the tangible property is located would 
receive approximately two thirds of 
the taxes paid by an enterprise. In 
those cases where the allocation for- 
mula is found to be impracticable, the 
state tax commission should have the 
discretionary power to solve the prob- 
lem of allocation according to its pecu- 
liar difficulties. 

To protect the state and local gov- 
ernments against a total loss of reve- 
nue in off years when enterprises earn 
no net income, the committee indorses 
a minimum tax which is to be based 
either on gross receipts or the value of 
property in the state. Corporations 
too small to file a return should pay a 
nominal annual charge. Public utili- 
ties should be taxed only on their 
tangible property and net income; © 
gross earnings and other taxes should 

See the “Second Report of the Committee on 
a Plan of a Model System of State and Local 
Taxation,” Proceedings of the National Tax 


Association (pp. 352-420, 1933, Part VI), pp. 
891-399. 
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be abandoned, although it is felt that 
the removal of the unequal tax bur- 
dens on business would obviate the 
necessity of eliminating gross earnings 


or ad valorem taxes on public utilities. ` 


The reform program suggested by 
the committee is, perhaps, the most 
suitable of the ideal plans yet devised, 
and may serve as an objective toward 
which to work. It would not preclude 
the collection of selected or general 
commodity taxes from business to 
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raise additional revenues. The Fed- 
eral Government may be expected to 
retain the corporation income tax and 
the spread of the business income tax 
into more states will probably con- 
tinue jf the Federal Government does 
not raise its rates to such high levels 
as to discourage the collection of state 
income taxes. The coördination of 
Federal, state, and local taxation is 
essential if desirable reforms in busi- 
ness taxation are to be effected. 


Alfred G. Buehler, Ph.D., is associate professor of 
economics at the University of Vermont, Burling- 
ton. He is the author of “General Sales Taxation” 
(1932), “Public Finance” (in press), and various 


articles. 


The Sales Tax 


By Cart SHour 


MONG the major developments in 
taxation since the outbreak of 
the war twenty-one years ago, none 
has been more significant and at the 
same time more unexpected than the 
growth of the sales tax. Together 
with the taxation of excess profits, the 
capital levy, the gasoline tax, and the 
personal income tax, the sales tax has 
played a leading rôle in transforming 
the revenue systems of most of the 
important nations ‘of the world during 
the past two decades. 

Excise or consumption taxes on 
particular commodities (e.g., tobacco, 
liquor, salt) had long been well known 
to both students and practitioners of 
public finance, but a tax levied at a 
uniform rate on practically all sales at 
retail, at wholesale, or by producers 
was unfamiliar to any but those whose 
studies carried them back to the fi- 
nances of far earlier times. Moreover, 
not until 1932 did the sales tax evoke 
much interest in the United States, 
aside from the brief and unsuccessful 
attempt to incorporate it in the Fed- 
eral taxing system shortly after the 
war. 

Today, the tax stands as an impor- 
tant fiscal instrument in twenty-five 
jurisdictions in the United States 
(twenty-four states and New York 
City) and is apparently producing 
nearly four hundred million dollars a 
year. This sum is much smaller than 
the yield of the property tax, which is 
not far from five billion dollars, but it 
compares favorably with the slightly 
more than five hundred million dollars 

2 For a description of this attempt, see Alfred 


G. Buehler, General Sales Taxation (New York, 
1982), pp. 9-19. 


that the states and localities obtain 
from a third important source of reve- 
nue, the gasoline tax. Obviously, the 
sales tax has reached a stage where 
serious consideration is being accorded 
it as a possible permanent member of 
the revenue systems of some of the 
states. Moreover, the Federal Gov- 
ernment may be again called upon to 
decide whether it will reaffirm its deci- 
sions of 1921-1922 and 1932, when it 
emphatically rejected the tax. 

So diverse are the phenomena exert- 
ing pressure towards a sales tax in 
various parts of the country that it is 
dangerous to generalize at length,” but 
it appears that in most of the states 
the voters will have to seek the an- 
swers to the fundamental questions 
discussed below before they can make 
an intelligent decision. 


REDISTRIBUTION OF THE 
Tax Burden 


The voters will have to decide 
whether they wish to accept a tax 
measure that tends to shift the burden 
of taxation from the richer to the 
poorer classes. This is, of course, a 
question that each must answer for 
himself in the light of his own philoso- 
phy, and without being misled by 
biased and incorrect statements COn- 
cerning the existing system. On the 
one hand, it is not to be forgotten that 
the state and local tax system as a 
whole has little of progressively grad- 
uated taxation; the personal income 
tax plays a minor rôle, and the death 
duties one of only slightly more impor- 

2 Cf. Robert M. Haig, Carl Shoup, and others, 


The Sales Tax in the American States (New 
York, 1933) , pp. 8-9. ` 
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tance. Moreover, state and local tax- 
ation has spared no one; the property 
tax has a widespread influence on the 
prices of all commodities and services. 
Even the Federal Government col- 
lects a substantial amount of taxes 
that burden a wealthy man little more 
than a poor man. Witness the cus- 
toms diities (especially their indirect 
effect on domestic prices), some at 
least of the processing taxes, and some 
of the excises. On the other hand, the 
rates of the Federal income and estate 
(and gift) taxes in the higher brackets 
are reaching levels that imply a de- 
cided change in the attitude taken to- 
ward the constitution of a peace-time 
taxing system, especially in a few juris- 
dictions where state taxes of this na- 
ture add markedly to the burden. 
Whatever opinion may be adopted 
toward the distribution of the tax load 
considered as a whole, there remains 
no doubt that the sales tax is a “poor 
man’s tax”; even its advocates do not 
deny this. The wealthy spend a far 
smaller percentage of their income on 
the retail purchases that are tax-bur- 
dened than do the poorer classes, so 
that a man with ten times the income 
of another contributes far less than ten 
times the sales tax that the other pays. 


SHIFTING OF THE SALES Tax 


The remarks just made assume that 
the tax is passed on to the consumer 
by the retailer, either through higher 
prices or by adding the tax as a sepa- 
rate charge or by lowering quality. 
However, it appears that in certain 
circumstances there is grave danger 
that part or all of the tax will not be 
passed on, at least until some of the 
business firms have lost considerable 
sums of money. 

A survey of some thirty thousand 
retailers made in the summer of 1933 
in three sales-taxing states indicated 
that during the first few months of the 
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tax, particularly under a rate of 2 per 
cent or less, many merchants were 
finding it advisable to absorb part or 
all of the burden out of their profits or 
capital rather than attempt to pass it 
on to consumers. The evidence may 
not be conclusive, and it remains 
reasonable to assume that in the main 
and over the long run the tax will be 
shifted; but even a temporary burden 
on the merchant is so obviously unfair 
that the voters must face another 
major question: Are they willing to 
incur the risk of this unfairness, partic- 
ularly if the tax is to be repealed after 
a short time? Moreover, it must be 
recalled that the size of the rate may 
be deceptive to those not familiar with 
the narrow margin of profit on which 
the retailer habitually works. Two 
per cent of sales, even in prosperous 
times, may in many instances repre- 
sent a third or more of net profits. 

If the conclusion be reached that the 
additional revenue is to be obtained 
more from the poorer classes than 
from the wealthier, there is, therefore, 
another question that must be an- 
swered before calling on the sales tax. 
Why should the sales tax be employed 
when there is ready at hand an instru- 
ment such as the personal income tax, 
which does not necessitate shifting 
from business firm to consumer to ac- 
complish its purpose and which can, 
morepver, be adjusted to the indi- 
vidual’s economic and social situation 
(e.g., family obligations, dependence 
on relief moneys) in a way that is im- 
possible for the sales tax? Admit- 
tedly, there are serious administrative 
and political barriers to be hurdled if 
the income tax is to be used in this 
country as an instrument for taxing 
the low-income groups to the extent 
that England, for instance, has em- 
ployed it. Details of the income tax 


* Haig, Shoup, and others, op. cit., pp. 29-37, 
321-546. ‘ 
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are presented elsewhere in this vol- 
ume,‘ but it is pertinent here to ana- 
_ lyze some of the characteristics of the 
sales tax that have a direct bearing 
on the problem. 


SEPARATE CHARGING 


A peculiar development of sales 
taxation in the United States, not to 
be found abroad,’ is the growing ten- 
dency to insist that the merchant 
state the tax as a separate item on 
each sale to the consumer, in place of 
hiding it in the price. Although this 
phenomenon is, in part, the result of 
merchants’ endeavors to keep the tax 
before the public eye in the hope of 
assuring early repeal, it has a twofold 
significance from the point of view of 
choice between the sales tax and the 
income tax. 

In the first place, it is argued that 
the sales tax can acquire one of the 
great virtues of the personal income 
tax—i.e., that the person who ulti- 
mately bears the burden is fully con- 
scious of its extent and will thereby 
exercise some discretion in voting on 
proposals for new and heavy expen- 
ditures that must be met from taxa- 
tion. Secondly, it is argued that sepa- 
rate charging eliminates the possibility 
that the sales tax may not be shifted. 
To test the validity of these asser- 
tions, it is necessary to examine the 
present status and prospects ofe sepa- 
rate charging. 

About two thirds of the existing 
sales tax Jaws in the United States 
require that the merchant add the tax 
as a separate item on each sale or each 
group of sales made at one place and 
one time. The highest rate levied in 
any state is 3 per cent, and in some 
states the rate is considerably lower. 
There are various difficulties in charg- 

*See article by Clarence Heer. 


5 With the exception of certain high-rate lux- 
ury taxes that form part of sales tax systems. 
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ing the tax separately under such low 
rates on small sales. Two per cent 
of 25 cents, for example, is one-half 
cent, and 2 per cent of 75 cents is 
144 cents. In the absence of frac- 
tional-cent coinage, some special de- 
vice must be evolved to prevent 
separate charging from becoming 
haphazard separate overcharging or 
undercharging. A few states have 
resorted to the use of fractional-cent 
tokens; in Illinois and Washington, 
for example, the State issues, respec- 
tively, a square one-and-a-half-mill to- 
ken, and a round center-holed token 
labeled “Tax on purchase 10 cents or 
less.” The Federal Government, 
which, incidentally, has an interest in 
preventing the spread of state sales 
taxes if it hopes to utilize a manufac- 
turers’ sales tax, was nearly drawn 
into the game a few months ago when 
it looked favorably at first upon plans 
to produce true coins for fractions of 
a cent for the sole purpose of facilitat- 
ing state sales taxation. 

Some of the sales tax jurisdictions 
rely wholly upon “schedules” or 
“bracket systems,” whereby the mer- 
chant systematically overcharges on 
some sales and undercharges on others 
in accordance with a schedule imposed 
by law or administrative regulation. 
Thus New York City merchants, who 
must pay into the municipal treasury 
an amount equal to 2 per cent of their 
taxable sales, are required to “collect” 
from the customer no tax on sales 
under 13 cents, 1 cent on sales of 13 
to 62 cents inclusive, 2 cents on sales 
of 63 cents to $1.12 inclusive, and so 
on. Ohio is pioneering in still a third 
method. The merchant buys from 
the government some tax receipts, 
issued in suitable denominations, and 
upon each sale publicly destroys re- 
ceipts of the appropriate amount by 
tearing them and handing half to 
the customer—an adapfation of the 
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stamp method long used under to- 
bacco, liquor, and other taxes. 


Effects 


As long as these separate-charging 
practices remain in force, there is little 
doubt that consciousness of the sales 
tax is aroused in the ultimate con- 
sumer, whom it is supposed to burden. 
It may be questioned, however, 
whether it is more than a simple irri- 
tation at having to load the pockets 
with pennies or pseudo-coins or dis- 
pose of torn tax receipts. The amount 
of the tax itself may not appeal to the 
consumer as being important, for even 
under the systems just enumerated 
the sales tax remains a deceptive 
burden in contrast to the income 
tax, since it is collected day by day in 
small amounts. Perhaps a few con- 
sumers calculate roughly the aggre- 
gate amount of the tax they pay 
during the course of a year and are 
dismayed at the total, but in general 
it may be doubted whether most per- 
sons have any clear idea of the absolute 
amount of the yearly tax. 

Separate charging may exert a re- 
pressive effect on unwise expenditures 
to the extent that it leads to complete 
repeal of the sales tax, but the ap- 
proach that is needed toward expendi- 
tures and taxation in general is a much 
more intelligent one than a blind feel- 
ing of revulsion against the tax as a 
whole. Furthermore, there is always 
the danger that the irritations of sepa- 
rate charging will lead, not to lower 
taxation, but to a reversion to hidden 
taxation. Particularly in view of 
studies of sales taxes in certain foreign 
countries, the present writer has been 
surprised at the vitality shown by the 
separate charging movement with its 
cumbersome accessories, and there is 
reasonable doubt whether it will long 
endure. . 

With respect to the second argu- 


ment—that separate charging insures 
shifting—it takes no strenuous analy- 
sis to conclude that the merchant is 
still free to set his price so that the 
price plus tax is the same as the price 
alone would be were there no tax. 
A certain Broadway restaurant in 
New York City displays the following 
sign, where grammatical lapses do not 
obscure the clear intent: “All wines 
and liquors reduced 1¢ from prices 
posted, added 1 for tax.” As re- 
marked above, it is probably true that 
the sales tax is in the main shifted. 
Also, it is probably true that the 
psychological effect of a uniform ob- 
servance of the schedules is to make 
every merchant efideavor to shift it. 
The operation of fundamental eco- 
nomic forces cannot however be seri- 
ously impeded by a separate-charging 
law, and if a merchant faces the al- 
ternatives of lowering his price (still 
stating the tax as a separate charge) 
and losing too much business, there is 
nothing to prevent him from absorb- 
ing the tax in an economic sense. 

It must therefore be concluded that 
although the separate-charging de- 
vices have posed some interesting 
possibilities of tax consciousness and 
assurance of shifting, the sales tax 
still remains markedly inferior in these 
respects toethe income tax, which in- 
duces a more intelligent consciousness 
and does not need to rely upon the 
sometimes uncertain process of shift- 
ing. 


Sates Tax AND Property Tax 


No comprehensive discussion of 
state and local sales taxation in the 
United States can omit reference to 
the all-important property tax, which 
over large areas has by now become 
restricted to a tax on real estate. 
Some of the most effective work on 
behalf of the sales tax has been 
carried on by real estate interests. 
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Thus another fundamental problem 
is posed: Shall the sales tax be called 
upon to supply part of the revenues 
hitherto supplied by the property tax, 
or real estate tax? The question is 
often more succinctly phrased in terms 
of “relief to real estate,” but there is 
a disadvantage in stating the issue in 
this way, since the persons involved 
are lost sight of in the fervent appeal 
on behalf of an impersonal entity— 
“veal estate” instead of “real estate 
owners and users.” 

The issues involved in real estate 
taxation are outside the scope of the 
present chapter, but so far as concerns 
the substitution of a sales tax for part 
of the real estate “tax, it is essential 
to point out that for some owners and 
users of real estate the change would 
be a real disadvantage. The owner 
of a small home or the tenant of a 
low-rental apartment may pay more 
under a sales tax than he gains if all 
the sales tax revenue is used to reduce 
the real estate tax; particularly is this 
true of the prospective (as opposed to 
the existing) homeowner, for whom 
a reduction in the real estate tax may 
mean, in part, a rise in the price of 
the land that he wishes to buy. On 
the other hand, there is hardly any 
doubt that the owners of large pieces 
of real estate stand to gain by the 
shift—a fact, incidentally, that may 
explain the diminishing resistaitce to 
the sales tax that has been exhibited 
by department stores and other large 
retailers in some parts of the country 
once the troublesome transition period 
has passed. 


ADMINISTRATION 


The necessity of setting up addi- 
tional administrative machinery to 
collect a sales tax raises a further 
question, but not one that is so im- 
portant as the others presented above. 
Under modern conditions of retail 
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trade, where the great bulk of dollar. 
volume of sales is concentrated in 
relatively few establishments, it is 
possible to collect a very large per- 
centage of the potential revenue with 
costs of administration between 2 and 
4 per cent of the tax receipts. 

The administrative problem should 
not be underemphasized, as is all too 
easily done; percentage cost is often 
a deceptive measure, and, for what 
it may be worth, it seems to be ap- 
preciably higher under the sales tax 
than under most of the other major 
sources of revenue. Moreover, the 
administrators must, unless they wish 
to run the cost up to politically in- 
admissible heights, tacitly ® excuse a 
large number of very small retailers 
from complete fulfillment of their sales 
tax obligations. The Census of Dis- 
tribution for 1929 stated that 27 per 
cent of the retail establishments in the 
United States had an annual gross 
volume of less than $5,000—-that is, 
less than $17 per business day—and 
accounted for only 2 per cent of the 
Nation’s total retail sales. 

The tax is not a “simple” one to ad- 
minister, as is attested by the flood of - 
special rulings that has been pouring 
from state offices, and if the tax rate 
were to go to 5 or 10 per cent, the courts 
would soon be faced with many novel 
and extremely stimulating puzzles in 
definition. The point to be made, 
rather, is that under existing stand- 
ards of tax administration the sales 
tax is, in a popular sense, practicable, 
and if it vanishes it will not be because 
of administrative difficulties. 


FEDERAL Sates TAXATION 
The future of the sales tax as a 
state and local fiscal instrument will 
become much clearer about eighteen 
€ At the present time almost no sales taxing 


laws in the United States exempt retailers with 
volumesof sales below a specified level. 
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months from now, when most of the 
state legislatures will have been in 
regular biennial session and, in many 
instances, will have had to decide 
whether to renew sales taxes that 
automatically expire at certain dates. 
Likewise, the attitude of the Federal 
Government toward the tax will prob- 
ably by that time have become some- 
what more crystallized than it is at 
present. 

Federal entry into the sales tax field 
raises some problems that differ in 
degree, if not in nature, from those 
discussed above. It is likely that a 
Federal tax would be levied only on 
manufacturers—indeed, only on the 
manufacturers of finished articles 
ready for consumption by other busi- 
nesses or by “ultimate consumers.” 
Probably the states would rely on 
manufacturers’ or wholesalers’ sales 
taxes instead of concentrating so 
heavily on the retail trade? were it 
not for the relative ease with which 
manufacturing and wholesaling can 
move across state lines, thus reaching 
tax-free territory or gaining shelter 
behind the freedom from state taxa- 
tion that the Federal Constitution 
guarantees to interstate commerce. 

A manufacturers’ or wholesalers’ 
sales tax has been used widely abroad 
(e.g., in Canada and Australia, respec- 
tively) , although both taxes are often 
combined with a retail tax (eg., in 
France and Germany) to form a gen- 
eral sales tax of wide application. A 
manufacturers’ sales tax, however, 
makes separate charging to the ulti- 
mate consumer a practical impossibil- 
ity. In addition, unless it is coupled 
with extensive Federal financial aid 
to the states, it does not, as an instru- 
ment of Federal finance, raise the issue 
of real estate taxation. If a Federal 

TIn the few instances where states subject 


producers or wholesalers to a sales tax, the rate 
is usually very ‘low—less than 1 per cen’. 
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tax arrives, it is most likely to come 
as part of an effort to check inflation, 
though the German experience, and 
to a lesser extent the French experi- 
ence, do not justify any complacency 
in this respect. The peak rate reached 
in Germany was 2.5 per cent and in 
France (with unimportant excep- 
tions) 2 per cent, probably equivalent 
to rates of not more than 7 and 6 per 
cent, respectively, for a tax confined 
to retail sales. 

In any event, the issues involved 
in Federal sales taxation will in many 
respects differ from those that have 
been raised under the states’ experi- 
ence. The biggest single obstacle fac- 
ing the Federal Government seems 
to be the existence of the state taxes. 
Will the Federal Government dare 
impose a manufacturers’ sales tax on 
top of state retail taxes that amount 
to 3 per cent? It might try to buy 
the states out of the field by offering 
a share of the proceeds, but in some 
cases at least this would necessitate a 
stiff rate for the Federal tax, particu- 
larly since an article has a much 
greater value at the retail stage than 
at the manufacturing stage. Califor- 
nia, for instance, expecting to receive 
60 million dollars a year from its 3 per 
cent retail tax, will not be easily per- 
suaded to eelinquish this source of 
revenue. 

s. 
CONCLUSION 

There are many other important 
issues in sales ‘taxation, omitted from 
the present discussion either because 
the knowledge that can be applied to 
analyzing them is still too scanty or 
because they raise complications that 
cannot be treated within the space 
available. The effect of the sales tax 
upon consumption at a time when so- 
called “underconsumption” and “over- 
saving” are subjects of popular discus- 
sion; the effect of the tax in raising 
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relief costs through raising prices; the 
relation between business initiative 
and the tax, particularly as regards 
new firms starting in those lines of 
business where the percentage profit 
of sales is habitually low; the cost to 
which the business firm is put in com- 
plying with the law (aside from the 
amount paid as tax) —these and other 
issues are due for further debate and 
research in the years ahead. 
Whether or not the sales tax is on 
balance “desirable” must depend 
chiefly at present on the answers to 
the questions posed in preceding para- 
graphs. The present writer believes 
that, in general, other taxing instru- 
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ments can do in a better way the 
things the sales tax attempts to do, 
and in addition can reach still other 
objectives, though each taxing jurisdic- 
tion presents its own special problems. 
The sales tax has been viewed un- 
favorably by most professional stu- 
dents of taxation. It has originated 
as al emergency source of revenue, 
and it is yet too early to say whether 
it will in this country develop the ad- 
hesive power that it has shown abroad, 
although present indications are that 
it will remain in certain state systems 
for some time tocome. The next few 
years will be vital ones in the United 
States for this postwar prodigy. 
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Excises in Modern Times 


By ALZADA Comstock 


XCISES have a place in a tax 
system which meets the needs of 
the United States today in spite of the 
disagreeable and even hateful connota- 
tion of the term in many periods of 
English and American history. The 
very word “excise,” which indicates 
duties on articles of home manufacture 
as distinct from customs, suggested 
political oppression in the early days of 
the Republic. When Alexander Ham- 
ilton was arranging the first duties of 
this kind after the Federal Govern- 
ment was formed, excises were called 
“the horror of all free states” and 
"hostile to the liberties of the people.” 
The Whisky Rebellion of 1794 in 
Pennsylvania was an armed uprising 
against an internal tax on whisky; an 
uprising so serious that it was one of 
the chief influences in leading the 
government to abandon the “infernal 
system,” as Jefferson called it. Ex- 
cises were not used again, except for a 
brief and unsatisfactory experiment in 
connection with financing the War of 
1812, until the Civil War. 
Undoubtedly the hostility to excises 
at this stage in our history lies in the 
fact that while the general level of 
intelligence in economic matters was 
still low, national governments felt 
that their only choice for the bulk of 
the revenue lay between excises and 
customs. Direct taxation of the in- 
come and inheritance type was still 
undeveloped. Since customs duties 
seemed to the simple minds of the times 
to be paid by foreigners, while excises 
were paid by home manufacturers or 
consumers, it was natural to draw the 
conclusion that the choice of taxing 
one’s own people was one of the worst 
forms of oppression. 
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In justification of this early hostility, 
which has not yet been wholly elimi- 
nated from the public mind, it must be 
admitted that on the Continent of 
Europe many crimes were committed 
in the name of excises. Where the 
aristocratic tradition was strong, as in 
France before the French Revolution, 
the common people were heavily op- 
pressed by taxes on the necessities of 
life. But in England and the United 
States, where democratic ideas were 
growing, the masses‘of the people were 
able to avoid the worst of such 
burdens. 


INTERNAL REVENUE SYSTEM 


It was because of this hatred of 
excises, vigorously expressed in that 
rising young democracy which was the 
United States, that the Federal Gov- 
ernment relied almost wholly upon 
customs receipts, together with the 
somewhat fortuitous income from the 
sale of public lands, until tbe Civil 
War brought wider needs. The name 
of the system then introduced, the 
internal revenue system, is still with us; 
and never since that time have excises 
failed to furnish an important section 
of the national revenue. We have had 
bad excise systems and good; bad dur- 
ing the latter part of the Civil War, 
when almost every conceivable taxable 
article or profession seemed to be 
reached by the internal revenue sys- 
tem; good in some of our more peaceful 
periods, when liquor and tobacco fur- 
nished the bulk of this branch of the 
revenue; but year after year the income 
from internal commodity taxation has 
been stable and sure. 

But modern thought has developed 
its own opposition to excises, an opposi- 
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tion far more rational than the hostility 
with which our first excises were met. 
On the ground that income and other 
taxes which reach more effectively 
those citizens with the greatest ability 


” to support the state must play a large 


part in a democratic tax system, ex- 
cises have been thrust into a less 
important position. This rise and 
subsequent fall of excises has been 
particularly marked in the United 
States. In the half-century after the 
close of the Civil War internal revenue 
duties furnished almost one half of the 
national revenue (with customs sup- 
plying practically all of the remainder). 
After new income and inheritance taxes 
were introduced in the decade of the 
World War, the part played by excise 
receipts fell to a fourth or a fifth; and 
from 1927 to 1930 excises supplied only 
a seventh or an eighth of the revenue. 
In the later depression years, however, 
excises demonstrated one of their 
peculiar virtues: that of maintaining 
their productivity while that of the 
“democratic?” and popular forms of 
direct taxation shrinks. 


CONFUSION IN MEANING or Excises 


Meanwhile the United States in its 
turn has done strange things in the 
name of excises. According to Section 
8 of Article One of the Constitution, 
Congress has “power to lay and collect 
taxes, duties, imposts, and excises,” 
for all of which, except “taxes,” it is 
required that they shall be uniform 
throughout the United States. With 
this free field wide open for excises, and 
with the United States Supreme Court 
declaring against the income tax of 
1894 and thus making necessary an 
income tax amendment to the Constitu- 
tion before such taxes could be used, 
legislators seized the opportunity of 
making political game of both the 
Constitution and the Court. For ex- 
ample, the corporation income tax of 
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1909 was called an “excise” simply , 
because an income tax was unconstitu- 
tional. No one was deceived or was 
intended to be deceived. Again and 
again, in various connections, the title 
of “excise” has been used. The result 
has been a serious blurring of the defi- 
nition of the term; a confusion from 
which there is little hope of extricating 
ourselves at the present time, when 
almost anything except property and 
poll taxes and customs duties can be 
called excises. 

Not only the definition but the actual 
situation with regard to these internal 
taxes has now become complicated and 
confused. In pre-depression times, in 
the countries most advanced fiscally,. 
it was expected that liquor and tobacco 
taxes, in that order, should form the 
bulk of the excise revenue; and that a 
few minor duties on such articles as 
sugar and matches should make up the 
rest of the receipts. Today our Fed- 
eral system is complicated by the 
retention of a variety of “nuisance 
taxes” and the introduction of the ° 
unusual “processing taxes.” In addi- 
tion, on account of certain after effects 
of the prohibition experiment, tobacco 
receipts have taken first place, with a 
yield of $425,000,000 (an amount well 
above the proceeds of either the per- 
sonal income tax or the corporation 
income tax) for the fiscal year 1933-34, 
with taxes on alcoholic beverages 
second. The Federal tax on gasoline, | 
which is especially productive in this 
country on account of the extensive use 
of automobiles, has reached third 
place, and taxes on motor vehicles and 
parts are fourth. To make confusion 
worse confounded, the states have - 
taken to levying excises of their own 
upon such commodities as gasoline, to- 
bacco, and oleomargarine. This com- 
plex situation makes it difficult to 
estimate either the significance of 
excises for American revenue as a 
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whole or the burden of the taxes upon 
the average taxpayer. 


Wuo Pays an Excism? 


Throughout the foregoing account 
of the history and present status of 
excise taxation in the United States, it 
has been intimated that excises are in 
the main the burden of the common 
man, while income taxes and other 
direct taxes in which the element of 
progression. is present take a contribu- 
tion from the well-to-do and the rich 
which is a perceptible sacrifice even 
at their high levels, and are thus 
regarded as fairer by democratic so- 
cieties. This is, in fact, the general 
position of fiscal experts. Excises are 
so varied, however, and the economic 
framework within which they operate 
is so complex, that when it comes to 
working out afresh a system which is 
at once just and practicable the task is 
far from simple. 

In general, economists believe that 
excises tend to be passed along to the 
` final consumer, irrespective of the point 

at which they are collected by the 
government. The tax on tobacco, for 
example, which is collected from the 
manufacturers, is undoubtedly paid in 
the main by the smokers themselves. 
But even in this instance, which is 
one of the simplest which can be found, 
the opposition of the tobacco manu- 
facturers to the tax indicates that they 
themselves do not always go wholly 
free. Even if the worst that happens 
to their profits is a loss of potential 
* consumers, that factor itself is a busi- 
ness difficulty which affects the welfare 
of the industry. No excise on luxu- 
ries or semi-necessities is wholly free 
from this repercussion—that of causing 
smaller total sales of the product to 
_ which it is applied. As for excises on 
the actual necessities of life, they of 
course raise the cost of living. This 
in turn affegts wages and ultimately 
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other costs of production for related 
and unrelated industries and, in fact, 
for all business enterprise. 

Furthermore, excises behave dif- 
ferently in periods of rising prices and 
falling prices. In the first situation 
they are usually passed on to the con- 
sumer with ease; with such ease, in 
fact, that apparently a little extra item 
is often thrown in by the seller for the 
good luck of his business. In the 
second situation they are passed on to 
the consumer with difficulty, if at all; 
in which case business in a period of 
oncoming depression suffers an addi- 
tional handicap. Again, excises are 
easily passed along when they affect 
equally all manufaeturers or distribu- 
tors in the field, when the manufacture 
is going along steadily with a constant 
cost per unit made, and when there are 
no particular difficulties for either very 
large or very small producers. But 
this is a description of a state of order 
and stability in which we seldom find 
ourselves. 

These are some of the problems over 
which students of taxation have strug- 
gled in trying to find the answer to the 
question: who pays an excise? When 
all is said and done, however, the first 
generalization may be allowed to 
stand: excises are, in general, paid by 


’ 


the consumer, the common man, Mr. - 


John Jones. For him they are a se- 
rious matter in the United States 
today. A laboring man may find 
that he cannot smoke as often as he 
used because the price of his cigarettes 
is approximately double what it would 
be without the tax. He will not know 
exactly the amount of the tax, of 
course, but he will know that with the 
rising cost of food his cigarette outlay 
must be cut. It is hardly conceivable 
that the well-to-do and the rich are 
facing any decision of that kind. The 
laboring man is undoubtedly cutting 
short his Sunday drive with his family 
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to save on the price of gasoline, a 
considerable fraction of which is a tax; 
but a wealthy man pays no attention to 
that factor. 

For more than a century and a half 
economists have been steadily driving 
home this point. Adam Smith, the 
“father of political economy,” wrote in 
1776:1 

Upon the sober and industrious poor, 
taxes upon such commodities [as spirituous 
liquors] act as sumptuary laws, and dispose 
them either to moderate, or to refrain 
altogether from the use of superfluities 
which they can no longer easily afford. 


Decades of industrial progress pass; 
and Clyde King, writing a text on 
public finance in -1935 says of sales 
taxes:? “Such taxes tax the poor and 
let those able to pay escape.” 


UNIFORMITY IN TAXATION 


When the Constitution was written, 
and for many decades thereafter, 
“uniformity in taxation” was a popular 
fetish. It was believed that aristo- 
cratic Kurope’s tendency to tax the 
poor must be avoided, and that no 
special taxation for certain areas, such 
as Great Britain had employed with 
respect to the American colonies, must 
ever be used. The requirement of 
uniformity was thus believed to be 
directly in the democratic tradition 
that all men should be taxed alike. 
Now that so great differentiation of 
economic classes and of ability to pay 
taxes or anything else has appeared in 
the United States, “uniformity” has 
become one of the bugaboos of those 
who wish to adapt our tax systems to 
the order in which we live at the present 
time. Uniformity now means far too 
often the oppression of the poor, be- 

tAdam Smith, Wealth of Nations (Vol. I, 
pp. 468; Vol. II, pp. 687. Originally published 
1776. London: Oxford University Press, 1909), 
Vol. TI, Book YV, p. 530. 


2 Clyde King, Public Finance (Pp. 602. New 
York: Macmillan, 1935), p. 39-4. 
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cause the poor feel so much more 
keenly than the prosperous their con- 
tributions to the support of the govern- 
ment. “Ability to pay” and “equality 
of sacrifice” are criteria which have 
supplanted the old “uniformity” in the 
minds of many of those who are work- 
ing for greater justice in taxation. On 
this ground the extensive criticism of 
the excises and sales taxes now used in 
the United States is justified. 

Nevertheless, even in close connec- 
tion with this issue, support for the use 
of new consumption taxes is frequently 
found. In times of national fiscal 
emergency like the present, it is argued, 
it is important that every citizen who 
has any taxpaying capacity at all 
should realize his own duty and his own 
place in paying the Government’s bills. 
He can fully see this only through pay- 
ing a tax out of his own pocket with a 
reminder at the same time that he is 
doing it. If public spending is going 
on at an unwise rate the people who 
realize keenly that they are “paying the 
piper” are the ones who can apply the 
most effective brake. Those whose 
only connection with the national 
purse is the receipt of public bounty 
can scarcely be expected to act as 
watchdogs of the Treasury. 

For this reason, in these last years, 
many experts and tax officials who 
formerly argued for putting as much , 
as possible of our national and state 
tax systems on the “ability-to-pay” 
basis have modified their positions. 
Some even advocate a minimum in- 
come tax, something like a poll tax, , 
to make the ordinary citizen tax-con- 
scious and budget-conscious. Others 
say that general sales taxes or excises 
which are brought continually to the 
attention of consumers serve this very 
purpose; which, they now think, may | 
be more important for the eventual 
soundness of the Nation than any 
meticulous adjustment of sacrifice. 


Excises In Mopern Times 


But opponents of the extensive use 
of excises say that with the exception 
of customs they are the most difficult 

„taxes in the world to bring to the at- 
tention of the ultimate taxpayer. Ask 
the average smoker how much he pays 
in tobacco taxes each year, or even how 
much he paid on the package of ciga- 
rettes in his pocket at the moment. 
He will have not the remotest idea. 
Smokers will be found who are unaware 
even of the meaning of the blue stamp, 
which is apparently used for sealing 
purposes. The goal of creating the 
universal intelligent taxpayer has much 
to be said for it, but its realization is a 
utopian dream; while the difficulties of 
the millions of the very poor in this 
country are problems of the here and 
now. 


Fonction or Excises 


The question of the proper use of 
excises in the United States today 
should be kept in the severely practical 
field, especially in a period of such 
fiscal difficulty as that which our 
country is now experiencing. In the 
writer’s opinion there is a distinct al- 
though limited function for excises 
even in a democratically planned and 
devised tax system. The reason is the 
importance of safeguarding the sta- 
bility of the public revenue. Without 
stability ill-advised and even dangerous 
fiscal and monetary devices appear 
very promptly in times of uncertainty. 

Sole reliance upon taxes of any one 
type,. such as progressive direct taxes, 
would be highly dangerous from the 
Treasury point of view. The ups and 
downs of economic life—which we 
have as yet found no way of eliminating 
—react differently upon the various 
sources of tax receipts. In a crisis the 
great incomes fail, but most of the 

‘ smokers go on smoking and most of the 
drinkers go on drinking. Excises, in 
short, are a dorm of insurance against 
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hard times. Similarly, the existence 
of a skeleton structure of excises means 
the presence of a good base to build in 
unexpected emergencies, such as sud- 
den crisis or war. Excises react far 
more promptly than any other type of 
taxation to new rates or increased 
rates. The Treasury can usually feel 
the beneficial results in a few weeks, 
while for the chief direct taxes it may 
be one, two or three years before the 
new receipts come in. 

If it is granted that excises have still 
an indispensable rôle to play in safe- 
guarding the national solvency, the 
question arises: how large a rôle? 
Certainly it should be far smaller than 
at the present time. The British, who 
have worked more earnestly than our- 
selves on the economic and fiscal 
aspects of the use of excises, now get 
only about a sixth of the national 
revenue from that source. A compari- 
son made recently for the Congressional 
Joint Committee on Internal Revenue 
Taxation is as follows:3 


PERCENTAGE OF YIELD or Tax TO Totar YIELD 














(1984) 
Classification United |British 
States 

Income and surtax........... 81.3 | 41.2 
Customs..... pide E oats 12.0] 26.2 

Excise (U. S. processing taxes 
excluded)...........-..00- 49.9 | 15.6 
Death Guties (and gift tax)....] 4.3 | 12.5 
Stamp taxes..........--..00. 2.5 3.3 
Miscellaneous............... si 1.2 
Total: <si0esedguetdaseds 100.0 | 100.0 


The figures show that the United 
States has now taken regressive steps 
to such an extent that excises are back 

3 Roswell Magill, L. H. Parker, and Eldon P. 
King, A Summary of the British Tax System, p. 
36. Printed for the use of the Joint Committee 


on Internal Revenue Taxation. Pp.61. Wash- 
ington: Government Printing Office, 1935. 
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where they were between the Civil 
War and the World War, when they 
furnished approximately one half of 
the revenue. The British use of ex- 
cises to supply about one sixth of the 


. revenue is iar better suited to a modern 


state. It is true that the loss of in- 
come taxes was particularly severe for 
the United States, which experienced a 
steeper decline to the depression levels; 
but even allowing for that difficulty, 
the present reliance upon contributions 
from the poorer citizens is hardly 
excusable. 

A sixth of the revenue is quite 
enough to gain from excise taxation in 
anything like normal times. All the 
benefits of excise taxation can be felt 
with even so moderate a use of that 
type of taxation. The appropriate 
commodities can be reached and the 
Treasury provided with a stable ele- 
ment of income in the present and an 
insurance against the future, even if 
the part played by excises is no larger. 
On the other hand, severe excises 
produce all the old burdens and prob- 
lems, particularly the oppression of the 
poor at the expense of the rich and the 
provision of income for the govern- 
ment to spend without the check of the 
tax-conscious taxpayers’ criticism. 


BALANCED DISTRIBUTION 


If excises are to be used, the question 
must then be answered as to the com- 
modities upon which they may ap- 
propriately fall. First of all, they 
should be few in number. Every 
country which has tried an elaborate 
excise system has sooner or later got 
into difficulties on account of popular 
objections to a variety of nuisance 
taxes and through the expense of 
collecting small items which yield little 
in themselves. 

Taxes on necessities, such as the old 
French tax on salt, have fallen into 
_, disrepute as the theory of democratic 
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taxation has advanced. Taxes on luxu- 
ries and semi-necessities retain a certain 
amount of qualified approval. Prob- 
ably the best rule is to rely upon excises 
on alcoholic beverages, tobacco prod- 
ucts, and a few other well-chosen com- 
modities which are widely consumed 
but are not absolute necessities of life. 
To be well-chosen, such commodities 
should be produced in so concentrated 


a manner that it is easy to reach them ` 


and supervise them at a relatively small 
number of points. The extensive use 
of gasoline taxes in the United States 
brings up a borderline question. Gaso- 
line in this country is a necessity as well 
as a luxury, and its taxation at the 
present scale is certainly questionable. 

At this point an old difficulty raised 
by the economists arises to plague us: 
the fact that taxation of commodities 
which people can do without tends to 
decrease the consumption of those 
commodities. If the taxing authori- 
ties do not intend to decrease the 
consumption of those articles, the 
question must have careful study from 
a fiscal point of view. If they do 
intend to decrease consumption, the 
whole difficult question of taxation for 
social purposes is on hand. This 
method is now rather generally under 
discussion in the United States. It is 
argued that taxation may properly be 
used to accomplish such ends as the 
partial redistribution of income in a 
society which has come to be domi- 
nated by the rich, and also for curing 
harmful habits such as over-indulgence 
in “hard” alcoholic beverages. 


CONCLUSION 


The present writer is unable to grant 
that this use of taxation should be at all 
general, for the reason that it confuses 
the general public on a matter on which , 
it should have education rather than 
confusion: the economic effects of 
taxation. For the national safety it is 
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important that the present ignorance 
and prejudice on the subject should 
give way to an intelligent willingness to 
pay taxes according to one’s ability 
and an equally intelligent but critical 
comprehension of the government’s 
needs and methods. The first step in 
this direction is a simplification of 
taxes in all possible respects. A two- 
fold purpose in taxation makes a bad 
matter worse. Where social reform is 
necessary it should stand on its own 
ground, implemented by its own laws, 
for equally cogent reasons. As for the 
present major excises, the only one 
which should possibly be used in this 
way is the tax on alcoholic beverages, 
and even there such use is debatable. 
The administration of excises is now 
elaborate almost beyond comprehen- 
sion. In the minds of many people, of 
whom the writer is one, the ideal way 
out of the difficulty would be to adjust 
the inequalities among the states, 
eliminate bootlegging, and equalize 
the burdens of citizens by granting the 
right of administration of all excises to 
the Federal Government, as the fram- 
ers of the Constitution obviously in- 
tended. Such fractions as might be 
determined upon might then be re- 


turned to the states. At the present. 
time such a change seems remote. 
We can only manage as best we can 
under the present conflicting adminis- 
trations, hoping that possibly the ex- 
tension of state compacts may do 
something to remedy the present 
inequalities. 

The problem of the correct use of 
excises in our present society is, after 
all, not far different from that of the 
use of the other taxes in our system, 
as far as the larger issues are con- 
cerned. In order to adjust and im- 
prove this element in our fiscal system, 
we need public education on the 
subject. We should root out the tradi- 
tion, which is our very natural heritage 
from the American colonists’ reaction 
against taxes levied from across the 
sea, that al] taxation is to be avoided 
for one’s self and diverted to one’s 
neighbor or political opponent. The 
needs of the national treasury must 
be carefully studied and appraised. 
When there is an improvement in our 
now somewhat primitive notions of 
national finance and personal taxation, 
a few excises, skilfully chosen and cen- 
trally administered, can be a useful and 
socially just part of our fiscal system. 


Alzada Comstock, Ph.D., is professor of economics at 
Mount Holyoke College, South Hadley, Massachuseits. 
She is the author of “State Taxation of Personal In- 
comes” (1921), “Taxation in the Mogern State” (1929), 
the article on “Public Expenditures” in the Encyclo- 
pedia of the Social Sciences, and other articles on fiscal 
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Customs Duties as a Revenue Resource 
By A. M. Fox 


RADITIONAL tariff theory has 

tended to differentiate two pur- 
poses in tariff making, the raising of 
revenue and protection, the one con- 
cerned primarily with the revenue 
which tariff duties yield, and the other 
emphasizing the degree to which tariff 
duties restrict imports for the benefit of 
domestic economic groups. Protective 
duties are of course levied only on the 
import of goods produced or expected 
to be produced in the country. In 
general, protective duties are far more 
restrictive of international trade than 
revenue duties. Moreover, rising pro- 
tective duties much more quickly reach 
the level at which they yield maximum 
revenue. 

The distinction between revenue 
and protective duties was largely cov- 
ered by the facts of a world of expand- 
ing international trade, based -chiefly 
on geographic specialization between 
industrial and agricultural countries. 
Where there are broad alternatives for 
a country with a rapidly expanding 
trade, both domestic and international, 
the best way to obtain revenue is 
through low tariff rates op commodities 
largely produced elsewhere and con- 
finement of protective duties ta select 
group of highly competitive commodi- 
ties. Where alternatives are narrow, 
or nonexistent, the usual considera- 
tions of both revenue and protection 
become subordinate in tariff making. 
Thus in the drive for national self 
sufficiency, tariffs have given way to 
other measures of controlling and re- 
stricting the international exchange of 
goods. Many countries are now using 
tariffs to cut down imports generally in 
order to offset the decrease in exports 
resulting from nationalistic policies. 


With the breakdown of other sources of 
income, tariffs, even under restrictive 
conditions, have become an increas- 
ingly important source of revenue. 
For many countries the result has been 
higher duties on staples and necessities. 


CHARACTERISTICS OF TARIFF AS SOURCE 
oF REVENUE 


Revenues derived from tariff duties 
may vary from year to ‘year even 
though the rates of duty remain un- 
changed. In years of prosperity when 
the fiscal needs of a government are apt 
to be less than average, and when taxes 
other than tariffs, even at moderate 
rates, are likely to yield more than 
usual, customs receipts will also tend to 
be large. 

The perverse elasticity of revenues 
from tariffs is thus a quality which cus- 
toms receipts share with governmental 
revenues from other sources of taxa- 
tion. The customs receipts derived 
from some revenue duties are, in fact, 
about as dependable sources of income 
as any other taxes. Such duties may 
be raised or lowered without serious 
disturbance to business and with the 
expectation that within limits the 
revenue yielded will be nearly in pro- 
portion to the rates applied. For in- 
stance, the British import duty on tea 
is satisfactory from the revenue point 
of view, as undoubtedly also would be a 
duty on coffee imported into the United 
States. 

Protective duties are less satisfactory 
in their revenue aspects. Not only do 
they yield less revenue in relation to 
the burdens placed on users of the 
dutiable goods, but the revenue yielded 
cannot be expected to be even ap- 
proximately proportional to the rates 
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applied. A more serious difficulty 
with protective duties as sources of 
revenue is that a government cannot 
lower or increase protective duties in 
accordance with its need for revenue 
without political and economic dis- 
turbances. 


Recent TRENDS IN INTERNATIONAL 
TRADE PoLrcIEs 


The marked tendency in recent years 
toward economic nationalism is mani- 
fested in increased tariff rates, quotas, 
bilateral treaties, exchange controls, 
and clearing agreements. Such meas- 
ures are causing progressive decline in 
the volume of international trade and 
promoting decay in the export indus- 
tries of practically all countries. Be- 
sides, quotas and exchange controls 
reduce revenue below what it would 
be under duties equally restrictive of 
imports. 

Even the United States has in- 
creased its restrictions on imports in 
the last few years—but compared with 
other countries only to a minor extent. 
In the Revenue Act of 1932 Congress 
imposed excise taxes on the importa- 
tion of petroleum and petroleum prod- 
ucts, copper, lumber, and coal, as a 
result of which imports of such prod- 
ucts declined. The same practice was 
followed in the Revenue Acts of 1934 
and 1935 which imposed taxes on cer- 
tain imported oils and products made 
therefrom. 

Another departure from customary 
tariff practice in the United States was 
made in the amendments to the Agri- 
cultural Adjustment Act recently 
adopted by the Congress. One amend- 
ment gives to the President power to 
establish quotas on any product if, 
after investigation by the Tariff Com- 
mission, it can be shown that imports 
are retarding or preventing the devel- 
opment of the agricultural program. 
This may be dhe forerunner of a wider 
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use of quotas! in American tariff 
making. 

Counter to this trend is the Trade 
Agreements Act, signed by President 
Roosevelt on June 12, 1934. This 
measure, designed to encourage inter- 
national trade by providing for reduc- 
tion in United States tariffs, within 
specified limits, in exchange similarly 
for removal of trade restrictions by for- 
eign governments, is generally con- 
sidered to constitute an important 
long-range step toward economic recov- 
ery. Trade agreements under this 
Act have been negotiated with Cuba, 
Belgium, Brazil, Sweden, Haiti, Co- 
lombia, and Canada, and negotiations 
with a number of other countries are 
pending. Although it is too early to 
gauge definitely what the result may 
be on imports from the countries with 
which trade agreements have been nego- 
tiated, imports have already increased 
sufficiently to warrant the conclusion 
that customs receipts are to be larger 
as a direct outcome of the agreements. 
This tendency is manifest whether com- 
parison be made with a given period 
immediately preceding the agreement 
or with a like period of earlier years, 
and with due allowance for what might 
be considered the normal increase in 
imports under the improved economic 
conditions prevailing in 1935. 

The interest which many countries 
have shown in the possibility of nego- 
tiating such agreements with the 
United States indicates that the world 
is not yet irrevocably committed to in- 
creased restrictions of international 
trade. In developing a more scientific 
basis of tariff adjustments the method 
pursued in altering tariff rates in the 
recent negotiations carries some hope 


1 Quotas were employed in a number of cases 
under Section 3 (e) of the NIRA; in each such 
instance, however, the foreign country (Japan or 
Canada) entered into a voluntary agreement to 
limit shipments to the United States. 
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of breaking down, under difficult and 
trying conditions, trade barriers 
throughout the world. 


Customs RECEIPTS IN FISCAL 
PROGRAMS 


Customs receipts have long played 
an important part in the fiscal pro- 
grams of governments, particularly in 
countries that are predominantly agri- 
cultural. Extensive industrialization 
offers greater possibilities for variety 
in taxation and at the same time engen- 
ders greater need for revenue than can 
be supplied principally by import 
duties. In consequence, industrial 
countries have developed other forms 
of taxation (internal revenue taxes, in- 
come taxes, etc.) and customs receipts 
have declined proportionately. 

Up to 1913 customs receipts consti- 
tuted a considerable percentage of the 
total Federal revenue of the United 
States and fiscal needs played a signifi- 
cant part in tariff discussions. Since 
1913 governmental revenue require- 
ments have increased and new methods 
of taxation have reduced the relative 
importance of customs receipts. In 
1922 revenue from customs duties 
amounted to only 8.7 per cent of total 
Federal revenues; in 1932 the propor- 
tion rose to 15.5 per cent, largely be- 
cause of the decline in income tax pay- 
ments in that year. By 1934 customs 
duties provided less than 10 per cent of 
total Federal revenue. 

Countries obtaining a large part of 
their total revenue from customs re- 
ceipts are Switzerland, Canada, Den- 
mark, Estonia, Finland, Greece, Lat- 
via, Lithuania, Norway, Irish Free 
State, Australia, India, New Zealand, 
Union of South Africa, Argentina, 
Chile, Colombia, and Venezuela. Ina 
number of countries recently adopting 
higher tariffs, the ratio of customs re- 
ceipts to total revenue has increased— 
in France from 4.6 per cent in 1926 to 
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15.0 per cent in 1934, in Germany from 
10.8 per cent in 1929 to 15.6 per cent in 
1933, and in Belgium from 9.6 per cent 
in 1929 to 14.0 per cent in 1933. In 
several countries the ratios have de- 
clined—in Italy from 13.3 per cent in 
1928 to 11.1 per cent in 1933, and in 
Sweden from 20.9 per cent in 1926 to 
11.2 per cent in 1933. The basis for 
these shifts may be illustrated by a 
comparison for France, Germany, and 
Italy of the general revenue and cus- 
toms receipts in the period 1930-1984 
with those in the period 1925-1929. 
Both forms of revenue increased in the 
latter period in France and Germany. 
In France general revenue increased 
7.5 per cent while receipts from import 
duties increased 79.2 per cent. In 
Germany general revenue increased 
5.8 per cent, and customs receipts 31.3 
percent. In Italy, on the other hand, 
both general revenue and customs 
receipts decreased, the former 9.2 per 
cent, the latter 13.3 per cent. 


YreLD or Customs DUTIES 


The period of 1925~1929 was one of 
relative stability in the United States 
for both general Federal revenue and 
customs receipts. During the years 
1930-1934 both fluctuated sharply, 
general Federal revenue declining from 
$4,200,000,000 in 1930 to a low of about 
half that amount in 1932 and increasing 
considerably thereafter. Customs re- 
ceipts, on the other hand, have, except 
in 1984, declined each succeeding year 
since 1980, sharply in 1931 and 1933. 
In 1934 customs collections were 46.6 
per cent lower than in 1930, while gen- 
eral Federal revenue declined only 
21.6 per cent. 

In the ten-year period 1925-1934 im- 
port duties on all dutiable commodities 
entering the United States yielded an 
annual average revenue of $450,000,- 
000. Of this total, sugar furnished 
$107,000,000, sundries e $67,000,000, 
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agriculture $58,000,000, wool $45,000,- 
000, metals $34,000,000, and tobacco 
and tobacco products $33,000,000. 

The table following gives for a pre- 
depression year, 1928, and for 1934 the 
value of dutiable imports, yield of cus- 
toms duties, and average ad valorem 
rates, by tariff schedules. 

It is apparent that the average rates 
of some tariff schedules are high and 
that for a number the average rate in 
1934, under the Tariff Act of 1930, is 
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considerably higher than in 1928, under 
the Tariff Act of 1922. It must be re- 
membered, too, that in each schedule 
there are rates which, irrespective of 
their height, are sufficiently restrictive 
to limit imports sharply, so that the 
average pertains only to imports which 
succeed in vaulting the tariff wall. In 
some instances, as in Sundries (Sched- 
ule XV) for example, the average ad 
valorem minimizes the tariff increases 
because the transfer of hides from the 


YIELD or Customs DUTIES on IMPORTED DUTIABLE MERCHANDISE ENTERED FOR CONSUMPTION IN 
THE Unrrep STATES, BY TARIFr SCHEDULES, 1928 AnD 1984 
(Values and yield of customs duties in thousands of dollars) 














1928 19834 
Average Average 
, Value of Yield of ad Value of | Yield of ad 
Tariff Schedule Dutiable | Customs | Valorem} Dutiable | Customs | Valorem 
Imports Duties (Per | Imports | Duties (Per 
Cent) Cent) 
1. Chemicals, oils, and paints $92,633 $28,011 30.2 $45,438 $17,375 | 38.2 
2. Earths, earthenware, and 
glassware............ 53,321 25,865 48.5 19,195 10,675 55.6 
3. Metals and manufactures 
OF E E EE 131,921 46,251 35.1 57,802 20,284 35.1 
4. Wood and manufactures 
n E salen ets 16,917 4,191 24.8 11,156 2,357 21.1 
5, Sugar, molasses, and man- 
ufactures of.......... 174,760 118,572 67.8 64,945 43,706 67.3 
6. Tobacco and manufac- 
tures of.............- 62,319 39,315 63.1 25,235 22,486 89.1 
7. Agricultural products and 
provisions.,.......... 282,375 64,140 22.7 © 138,787 58,269 38.4 
8. Spirits, wines, and other 
beverages............ 1,346 483 35.9 50,202 42,471 84.6 
. 9. Cotton manufactures. ... 42,456 18,681 | 36.9 23,892 10,814 | 45.3 
10. Flax, hemp, and jute, and 
manufactures of...... 135,769 25,088 18.5 53,547 13,271 24.8 
11. Wool and manufactures of 115,181 57,172 | 49.6 21,648 17,187 | 79.4 
12. Silks and manufactures of 48,739 27,810 | 57.1 4,450 2,5783 | 57.8 
13. Rayon and other syn- 
thetic textiles and manv- 
factures of. ........... Included with silks in schedule 12 1,270 808 | 63.6 
14. Papers and books....... 25,910 7,881 30.4 8,451 737 21.4 
15. Sundries. .............. 215,657 81,810 37.9 117,794 41,547 35.3 
Total erne estas $1,399,304 | $542,270 38.8 $638,812 | $299;560 46.9 
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Source: 1928—Statistical Abstract of the United States, 1984. Table 487. 
2 1934—Bureau of Foreign and Domestic Commerce. 
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free list to the Sundries Schedule at 10 
per cent pulls down the average. 

Except on alcoholic beverages, cus- 
toms receipts have sharply declined for 
all the tariff schedules. An examina- 
tion of individual items would reveal 
some interesting changes in customs 
receipts. The number of items bearing 
high rates of duty and the restrictive 
effect of such duties are effectively 
depicted in a study prepared by 
the United States Tariff Commis- 
sion in response to a Senate resolu- 
tion.? 


Basis ror OBTAINING Maximum Cus- 
TOMS REVENUE 


It is well known that customs duties 
will yield a more substantial revenue if 
applied at moderate rates to imports of 
staple commodities that are in general 
demand than if applied at high rates to 
products the demand for which is rela- 
tively elastic. In a number of coun- 
tries revenues are derived from impor- 
tant items not locally produced, such as 
petroleum and petroleum products, 
tobacco, coffee, tea, cacao, fruits, and 
vegetables. Many South American 
and Central American countries which 
rely to a large extent upon customs 
receipts for governmental revenue fol- 
low the policy of taxing imports of 
manufactured goods that are basic 
requirements. Germany “obtains her 
most important customs revenues from 
duties on a comprehensive list ôf food 
products, and Italy’s duty on wheat 
is one of her most important sources 
of customs revenue. Although the 
United Kingdom was generally re- 


2Senate Document No. 180 prepared by the 
U. S. Tariff Commission in response to S. Res. 
$25, 72d Cong., 2d Sess. (1933) contains a great 
deal of interesting material bearing on high rates 
of duty and their restrictive effect on imports. It 
shows among other things the items whose rates 
of duty exceed 50 per cent ad valorem and those 
of which the imports were less than 5 per cent of 
domestic production. 
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garded as a “free trade” country from 
1848 to 1915, she obtained a consider- 
able revenue from customs. British 
duties were levied on a comparatively 
small number of widely consumed com- 
modities that are not produced in the 
United Kingdom, such as tea, coffee, 
cocoa, sugar, and tobacco. Except for 
a limited list, all goods could enter the 
United Kingdom duty free. 

The United States, on the other 
hand, pursued an entirely different 
tariff policy, admitting free of duty 
tropical foodstuffs not produced in the 
United States—such as tea, coffee, 
bananas, and cocoa beans—and many 
raw materials, some of which are not 
produced in the United States—such as 
tin, copra, hemp, chrome ore, and crude 
rubber—and maintaining a high level 
of protective duties on agricultural and 
manufactured products. 

A large increase in United States 
customs receipts could be obtained by 
reducing duties carrying restrictive 
rates and by levying low duties on cof- 
fee, tea, bananas, rubber, tin, ete., which 
are now on the free list. Unless the 
new duties were excessively high, it is 
unlikely that consumption of the prod- 
ucts removed from the free list would 
decline materially. Careful attention, 
however, would need to be given to the 
rates to be modified. Some commodi- 
ties bearing high duties, such as tobacco 
and tobacco products and alcoholic 
beverages, provide a convenient means 
of reaching the tax-paying capacity of 
people. Tobacco, for example, be- 
cause of the universality and inelastic- 
ity of its use provides a broad and 
dependable tax base and, being consid- 
ered a luxury, it is regarded as an 
equitable means of raising revenue. 
Taxes and tariffs on some products 
such as alcoholic beverages, under nor- 
mal conditions, are designed to restrict 
or keep consumption within reasonable 
bounds, especially by pegple of small 
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means, the problem being to devise 
rates such as would result in maximum 
revenue without encouraging boot- 
legging. 

For most dutiable commodities, 
however, no such broad social ends are 
to be achieved. Yet, tariffs cannot be 
indiscriminately and sharply reduced 
during a period of widespread unem- 
ployment without serious repercus- 
sions. ‘The best results could be ob- 
tained by the careful selection of the 
tariffs to be reduced by an expert or- 
ganization qualified to examine objec- 
tively the economic and competitive 
factors affecting the trade in each com- 
modity. Such an organization would 
determine the extent to which rates 
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could be modified and establish the par- 
ticular rates to assure the largest cus- 
toms receipts. 

Customs receipts will probably in- 
crease under the present Trade Agree- 
ments program, for the tariff reduc- 
tions being made will undoubtedly tend 
to increase imports. Federal revenue 
could not decline by as much as 5 per 
cent, even if no increase in imports 
were to result and if all rates were to be 
reduced the maximum (50 per cent) 
permissible under the law. If the pro- 
gram succeeds in expanding interna- 
tional trade, it will serve to increase 
customs’ revenue and at the same time 
afford reasonable protection to domes- 
tic industry and agriculture. 


A. M. Fox is Director of Research, United States 
Tarif Commission, Washington, D.C. He has served 
on the faculties of the University of Michigan, the Col- 
lege of the City of. New York, and the Catholie Univer- 
sity of America; as examiner of the Michigan Tax 
Commission; and as assistant to the General Valuation 
Counsel, New York Central Lines. 


The General Property Tax, the Mainstay of Local 
Fiscal Autonomy 


By Jens P. Jensen 


TF IT were possible to imagine the 
general property tax, with all its 
roots and traditions, out of existence, 
and if it were necessary to devise a 
substitute revenue producer of equal 
capacity, it would be inconceivable 
that there could be created a fiscal in- 
stitution resembling even remotely the 
now existing property tax. For ex- 
ample, any new tax, consciously fash- 
ioned to meet growing needs for rev- 
enue, would have to have a tolerably 
unified and definable base, as do, for 
example the gasoline tax, the income 
tax, and the general retail sales tax. 
But the taxable base of the existing so- 
called general property tax is neither 
unitary nor definable. 

This property tax is not a creation, 
whose genesis can be fixed. It is a 
fiscal institution, whose beginning, if 
it has one, antedates the discovery of 
America, which has been repeatedly 
modified under pressure, and thereby 
become very different in many respects 
from its original American prototype. 
However, a few dominant ideas run 
persistently through its history. One 
of them is the popular notion that 
property indicates ability to pay taxes. 
Another is the provision in the tax 
laws, admitting many exceptions, that 
the tax within each taxing district 
should be proportioned to the market 
or capital value. A third is the pre- 
vailing use of the property tax as a 
“deficiency tax,” an elastic element to 
raise whatever revenue is not forth- 
coming from other sources for state 
and local purposes, and this deficiency 
has long amounted to nearly all of the 
local requirements. A fourth is ex- 
emplified in the practice of making 


each minute taxing district financially 
autonomous and dependent almost en- 
tirely upon the general property tax 
revenue. A fifth is evident in the 
practice of local fiscal autonomy and 
local administrative control. These 
five are not of equal significance. To- 
gether, they characterize the tax as the 
American institution it is. Against 
them repeated assaults of diverse pres- 
sure groups have made but little per- 
manent and fundamental impression. 
During the past three centuries this 
tax has adapted itself to changing con- 
ditions with remarkable facility. 


CONFLICTS 


Beginning about three hundred 
years ago in New England, property 
was merely one element of a composite 
tax base, the other two being the poll 
and the faculty or unusual earning 
power of persons of the professions and 
others in more favorable circumstances 
than the ordinary poll. The poll ele- 
ment in time became a separate tax, of 
minor fiscal significance, in most of the 
states; and the faculty element disap- 
peared, except in occasional simple and 
sterile forms of state income taxation. 
At a very early date virtually the sole 
tax base in nearly all the states came 
to be the capital value of property. 

A second shift consisted in a change 
from a tax applying only to enumer- 
ated items of property at statutory 
valuations to a general tax on the ag- 
gregate value of all property, each item 
assessed at its market value. Before 
the Revolution this shift was practi- 
cally complete. The most obvious 
reason for it was the growing diversity 
and multiplicity of wealth, which ren- 
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dered it impossible for legislatures to 
enumerate all items of property and 
still more impossible to value them by 
legislative fiat. In its final stage this 
shift matured into the so-called uni- 
formity rule, which required all prop- 
erty, not exempt, to be taxed uni- 
formly in each taxing jurisdiction. 
This was the prevailing rule at the time 


of the Civil War, and in a majority of 


the states it was required by constitu- 
tional provision. 

Changed conditions again produced 
a shift, away from the uniformity rule. 
The basic cause was the diversification 
of property growing out of the emerg- 
ence of intangible property. It be- 
came obvious as time went on that, in 
one sense, the holder of corporate 
stocks, promissory notes, bonds, and 
kindred forms of credit instruments 
possessed ability to pay. The natural 
but unfortunate reactions of legisla- 
tures was to lump tangibles and in- 
tangibles together for taxation as one. 
This attempt, of course, encountered 
insuperable difficulties. 

Since 1873, when the Pennsylvania 
Constitution permitted the classifica- 
tion of property for taxation, the clas- 
sification movement has made head- 
way, both in the way of constitutional 
amendments and statutory classifica- 
tion systems. Practically, this has 
meant for intangibles only a preferen- 
tial actual or effective rate of taxation, 
although in a few states the preference 
has been extended to certain classes of 
tangibles. Where no such preferential 
treatment has been given, the tax eva- 
sion of intangibles has practically 
eliminated this kind of property from 
the tax base. Evasion is not absent 
but only less prevalent in the states 
which through classification accord in- 
tangibles lower effective rates. The 
general property tax has remained, 
therefore, substantially the same as it 
was before fhe advent of intangibles 
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and their inclusion in the tax base. It 
consists, as it did in the colonial days, 
predominantly of tangible property, 
real or personal, that is to say, of 
wealth. 

A kindred change was precipitated 
by the evolution of business organiza- 
tions. Corporation-owned property 
would, under the rule of uniformity, be 
treated as if owned by unincorporated 
enterprises. Stocks and bonds would 
be taxable to the holders although the 
corporations themselves were taxed on 
the property they owned, which clearly 
involved multiple taxation or would 
have done so except for the all but uni- 
versal evasion. Specialized methods 
for the taxation of the corporate prop- 
erty, such as the corporate excess tax 
or the franchise tax, or the tax on in- 
tangible corporate property made but 
little headway. The property tax re- 
mained relatively unaffected, that is, a 
tax on wealth, without reduction for 
debts or claims with which such wealth 
might be encumbered. 

In time the local assessment which 
had been characteristic from the be- 
ginning became inadequate, which led 
to a centralization of the assessment of 
certain kinds of property, largely rail- 
road property and that of certain other 
public utilities. The centralization 
has been limited to that property of 
which the lécal assessment has been 
peculiarly incompetent, and has not 
extended to all of that. Practically 
everywhere property centrally as- 
sessed is certified to the local taxing 
district for local taxation. Only a 
minimum of modification has resulted, 
and the property tax remains essen- 
tially a local tax on wealth. 


ADAPTATION 


Segregation of property, some for 
state and the remaining part for local 
taxation, set in and was arrested with- 
out materially changing the nature of 
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the tax. The movement was demon- 
strated as a conscious policy in Cali- 
fornia, although also manifest in other 
states. The segregation trend of Cali- 
fornia, as well as elsewhere, has been 
definitely reversed. The movement 
affected the property tax very little. 
With it, however, must be noted a re- 
lated tendency, namely, the adoption 
of new taxes, on income, inheritance, 
gasoline, and motor vehicles for state 
purposes, which has reduced the neces- 
sity for state property levies, and 
made the general property tax more 
completely a local tax. 

Two other movements, not of recent 
origin, however, have become extraor- 
dinarily active, and their final effect 
upon the tax is still problematical. 
One is the drive for tax limitations 
of the overall constitutional variety. 
The seemingly prosperous years of the 
war and following were characterized 
by real estate booms, in which market 
values of real property rose to fabulous 
levels. With this fictitious prosperity 
came an increase of Governmental 
functions, which called for increased 
expenditures and, under the fiscal set- 
up, necessitated an increase in the 
property tax levies. The collapse in 
1929 reduced the actual income from 
real estate and deflated hopes of future 
incomes which had provided a basis 
for the speculative capitaf values. 

Taxes became delinquent for many 
reasons, but principally because of the 
shrinking of present and anticipated 
income from property. The owner 
either could not or would not pay the 
tax. Real estate interests revived a 
demand of former depressions, that the 
tax levies be rigidly limited, prefer- 
ably, in the Constitution. This epi- 
demic of tax limitation laws is familiar 
to all. Limits were embodied in the 
constitutions of Michigan, Ohio, Wash- 
ington, West Virginia, Oklahoma, and, 
less conspicuously, of other states. 
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The movement, at one time threaten- 
ing to eliminate all property taxation, 
appears largely to have spent itself. 
The number of limitation proposals 
offered last year was noticeably 
smaller than that of former years; and 
of those offered few appear to be on 
the way toward adoption. Again the 
tax appears to have weathered an at- 


‘tack which threatened or promised, 


according to the point of view, the 
elimination of the entire institution of 
property taxation. 

The other movement, the one which 
has most recently manifested itself, 
is the “homestead exemption.” Ex- 
emptions are not new. They may be 
found in colonial New England. 
While they were restricted, and prop- 
erly so, during the uniformity rule, 
they have never been abolished. At 
present they have been directed 
against a particular species of prop- 
erty, which under depression con- 
ditions is particularly vulnerable, 
namely, the homestead. Sympathy 
can always be aroused for any measure 
alleged to protect the home. The 
1935 state legislatures have witnessed 
an avalanche of proposals for elimina- 
tion of taxes on all or part of the value 
of any homestead occupied by its 
owner. Nevertheless the flood of 
exemption proposals has had few 
successes. The five thousand dollar 
exemption in Florida and lesser ex- 
emptions in Louisiana, Mississippi, 
and Oklahoma are almost the sole 
measures so far adopted. It is im- 
probable that legislatures, faced with 
the task of discovering new revenue 
sources will joyfully mutilate their 
most dependable source. 


Wuy THE Property Tax 
War Sray 
The foregoing paragraphs show the 
tenacity with which property taxation 
has remained relatively unchanged 
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throughout the entire history of the 
nation. It seems tolerably safe to 
venture the forecast that it will con- 
tinue indefinitely as the principal 
source of local revenue. 

In the first place, the popular no- 
tion that property indicates ability to 
pay taxes is, in a very important sense, 
sound. A belief which has stubbornly 
maintained itself for centuries can 
hardly be completely wrong. On the 
other hand, the argument contains, in 
its usual form, more error than truth. 
Property in the mass is a very im- 

‘portant source of income and as such 
is presumably a proper subject of 
taxation. Property, as defined in the 
laws, is a bad measure of individual 
ability to pay. There is no relation- 
ship between the assessed value of 
property, as now defined, and the own- 
ers individual ability to pay. In 
truth, he may be quite insolvent and 
still be required to pay heavy taxes. 
Taxable property might indeed be so 
defined as to indicate individual abil- 
ity. A net worth tax, which may be 
observed in several European coun- 
tries, would, to some degree, rest upon 
individual ability. But such a tax is 
clearly out of the question, partic- 
ularly in debtor states and communi- 
ties, many of which would have very 
little to tax. Such a tax would have 
to be on a national or at least state- 
wide basis, which is hardly to be ex- 
pected in the visible future. It is, 
therefore, necessary to abandon the 
notion that property measures indi- 
vidual ability. It is equally neces- 
sary to insist that tangible property 
measures mass ability to pay. A tax 
levied on this assumption will be of the 
nature of a fixed charge on wealth, 
bearing no more relation to the indi- 
vidual’s ability to pay than does the 
interest the owner pays on his indebt- 
edness. Such is, essentially, our pres- 
ent tax. > 
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Tn the second place the property tax 
is the only tax which is capable of 
even moderately successful local ad- 
ministration. The income tax, and 
certainly the inheritance tax, are not 
suitable sources of localrevenue. The 
sales tax, of the specific or the general 
variety, is impossible as a local tax 
because of the unequal distribution of 
the revenue it would produce. Of 
course, completely local property tax 
administration would also be a failure, 
and some state control and supervision 
will be necessary for this tax. 

In the third place the property tax 
meets local fiscal needs least inade- 
quately of any tax. True, taxable 
property is concentrated in some dis- 
tricts and, in proportion to spending 
obligations of the local units, very 
searce in others. Still, tangible prop- 
erty, especially real estate, is more 
completely fixed in particular local 
areas than is any other taxable base. 
Income is mobile, fleeing from one tax- 
ing district to another, even when the 
district comprises an entire state. If 
townships and school districts were to 
depend upon taxes on income arising 
within their respective boundaries, 
many needing the revenue most would 
find little to tax. Tax avoidance, in 
other words, is least possible in case 
of property taxes. 

In the fourth place, the property tax 
conforms more readily to the fiscal re- 
quirements of the various local taxing 
units, as our local governments are set 
up. One of the desirable character- 
istics of American local government is 
its local autonomy. Counties, cities, 
school districts, and other creatures 
of the state have enjoyed a large meas- 
ure of fiscal home rule. Within limits 
set by state law they have been free 
to undertake governmental functions 
deemed justifiable or necessary. They 
have been free to tax their own prop- 
erty for whatever revenue they re- 
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quired. This American institution of 
local government ought not to be im- 
paired without compelling reasons. 

In the fifth place, the bad name ac- 
quired by the American property tax, 
during the present depression is largely 
undeserved. The blame for tax de- 
linquency and its dismal concomitants 
rest elsewhere. The remedies do not 
consist in elimination of property taxes 
by means of constitutional tax limits 
and granting unreasonable exemp- 
tions. It is not the property tax that 
has plunged property owners into 
bankruptcy. Abolition of property 
taxation might give relief to some own- 
ers of property who would not have to 
pay so much in taxes under a different 
system of taxation. But permanent 
relief obtained in this manner would, 
in part, be capitalized in higher values 
of fixed property. Real property 
would be sold at higher prices. What- 
ever gains would accrue to new own- 
ers, having purchased real estate after 
the tax relief had become effective, 
they would partly lose in the form of 
higher interest. When the next de- 
pression comes, as unfortunately it 
probably will, the real estate owners 
would be in line for further tax 
relief. 


DESIRABLE ADJUSTMENTS 


If the forecast just presented is 
sound, it is important to consider the 
adjustments necessary to enable the 
tax to serve its purpose well. 

The major adjustment is required 
in the tax base. This involves a re- 
definition of taxable property. Repre- 
sentative intangible property should 
be eliminated as a part of the general 
property tax base. It is not necessary 
to eliminate all taxes on intangibles. 
What is desirable is to take intangibles 
out of the mass of property subject to 
a general rate, and confine taxes on 
intangibles to such forms and limit 
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them to such rates as experience shall 
prove practicable. As a matter of 
principle the inclusion of representa- 
tive intangibles in the tax base neces- 
sarily involves objectionable multiple 
taxation. As a practical matter their 
taxation as part of general property 
has proved impossible from the be- 
ginning. It would also be well to ex- 
empt certain forms of personal prop- 
erty such as personal effects and 
household goods, the taxation of which 
has been only less of a failure than the 
taxation of intangibles. As a matter 
of principle they should not be taxed 
since they yield no income. The line 
between the kinds of personal prop- 
erty that should, and those that should 
not be left subject to taxation must be - 
determined by experience and ex- 
pediency. 

In the second place, the property 
tax ought to become less of a defi- 
ciency tax than it has been hitherto. 
It has been a convenient, lazy man’s 
practice to raise from property any 
sums needed and not otherwise avail- 
able. To this end it may be necessary 
to adjust expenditures. But, more 
important, a share of other taxes must 
somehow be made available for the 
local treasuries. The state might 
share the proceeds with the local dis- 
tricts on the basis of their needs or in 
the form of either a specified percent- 
age of the proceeds or a lump sum. 
Or it might extend its grants in aid of 
roads, education, or other local public 
services. Another alternative is for 
the state to assume local functions, a 
shift not free from objections. One 
hesitates to suggest the idea of local 
cyclical budgets, the use of public 
credit, to tide over the variations in 
revenue from property taxation due 
to the swings of a business cycle. 

In the third place, it would be de- 
sirable, at salient points, to centralize 
further the administrati@n. The as- 
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sessment unit should not be smaller 
than the county. County assessors 
should be appointive from lists sub- 
mitted in compliance with the merit 
system. The state equalization should 
be rendered more effective by the 
elimination of restrictions upon the 
powers of the state boards, and 
constitutional ex officio state boards 
of equalization should be abolished 
everywhere. Not only inter-county 
property of railroads and public utili- 
ties should be centrally assessed, but 
also certain forms of intra-county 
property. Codéperation between the 
assessors and the state agency might 
take the form of making state experts 
available for advice and direction in 
the assessment. Even intangibles, 
such as shares of bank stock, should 
be assessed by the state board if they 


129 


are to continue subject to property 
taxation. 

In the fourth place, the local ad- 
ministrative procedure can be im- 
proved. Science and the art of ac- 
counting and statistics have made 
helps available, such as maps, cards, 
and other means of recording cumula- 
tive information. The practice of re- 
garding the assessment as a part-time 
job should be discontinued. These 
matters require education of assessors 
and citizens, and, in this matter, the 
state tax commission occupies a piv- 
otal position of which full advantage 
is seldom taken. Finally, it would be 
of incalculable advantage if the doc- 
trine could prevail that the assessment 
and equalization are matters of facts 
to be ascertained rather than of politi- 
cal bargaining and manipulation. 
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Special Assessments and Licenses 


By Ernest Herman Hanne 


ITH popular and scientific at- 

tention focused upon national 
economy, there exists at present a 
tendency to disregard special assess- 
ments and licenses that serve primarily 
as sources of révenue for local govern- 
ments. These two revenues yielded 
about 6 per cent of the total receipts 
for cities having a population over 30,- 
000 for the year 1933. Licenses and 
special assessments usually have been 
classified as kinds of fees since, theo- 
retically at least, they are measured or 
limited by the cost of service rendered, 
while distribution of the cost is sup- 
posed to be in proportion to special 
benefit received. 

Both revenues are only remotely re- 
lated to individual ability to pay; both 
are considered types of administrative 
revenues because they are paid in re- 
turn for the incidental performance of 
administrative duties; both are pri- 
marily local governmental revenues; 
both receive attention when local 
treasuries confront fiscal embarrass- 
ment—the special assessment, when the 
level of prices is rising, and the license, 
when the price level is generally declin- 
ing; both are related to the cost of serv- 
ice by the judicial requirement of “rea- 
sonableness.” Beyond these, slight 
similarities between the two revenues 
are found. 

The special benefit underlying the 
special assessment consists in the as- 
sumed enhancement in land or prop- 
erty values which becomes the justifi- 
cation, basis of measurement, and 
limitation, whereas the special benefit 
for which a:license is paid is the privi- 
lege of carrying on a business, trade or 
profession. The measurement of this 
privilege may be set by arbitrary 


amounts fixed by statutes or ordinance, 
annual gross receipts, net income, spe- 
cial attributes or characteristics of the 
business, or penalties designed to check 
or prohibit the business itself. 


MEASUREMENT OF SPECIAL BENEFITS 


Since local improvement assessments 
are justified and measured by special 
benefits consisting in the enhancement 
of land values, the basic problem cen- 
ters in the more accurate and exact de- 
termination of actual special benefit. 
The problem is one of land value. The 
efficiency of the special assessment 
largely depends upon the exactitude 
with which the special benefit is esti- 
mated. Since the coming of the Fed- 
eral income tax, accountants have been 
developing more and more accurate 
measurements for net income as the 
basis of ability to pay, but in the mean- 
time, too few are the economists who 
have been turning their attention to 
land values as a basis for the use of the 
benefit theory of taxation. The result 
has been that American cities have been 
muddling through special assessments 
with haphazard guesswork limited by 
generous assumptions and conjectures 
of judges as to the “reasonable- 
ness” of estimates of special bene- 
fit. Neither judges nor apportioners 
have had adequate substantial aid 
from economists, while the engineers 
have given land value data the sem- 
blance of exactness that has deluded 
the innocent assessment payer and 
satisfied courts and municipal adminis- 
tration. 


Reasons for inaccuracies 


Inaccuracies in the determination of 
special benefits are explajnable, in the 
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first place, because the viewers, com- 
missioners, committees, juries, asses- 
sors, or whatever apportioning body 
may have been designated by statute, 
have not been able to separate the en- 
hancement in land values that results 
from recent and future private im- 
provements in adjoining neighbor- 
hoods, from the enhancement traceable 
directly to the local improvement. 

In the second place, the failure to fix 
upon a basic date of original land value, 
and also a date for probable future land 
value subsequent to completion of the 
improvement, despite the fact that it 
is the difference between these land 
values on these various dates that con- 
stitutes the special benefit, has resulted 
in sheer guesswork. The apportioners 
have seldom asked such questions as: 
How long before the improvement 
should the basic land value be taken? 
Before construction begins? Before 
confirmation is made? Before the 
resolution of necessity is passed? Be- 
fore the whole improvement is con- 
templated? How long after the im- 
provement is completed before the full 
effect on land value appears? Various 
stages of the ripening costs of land 
utilization show vastly different data 
on land values. In contrast, the usual 
apportioners’ report consists of three 
columns showing the name of the 
owner, a legal description of the prop- 
erty, and an estimate of the value en- 
hancement, usually computed subse- 
quently to the engineer’s forecast of 
cost, and seldom independently of 
it. 

A third reason for the inaccuracy of 
special benefit determination is at- 
tributable to the failure of local govern- 
ments to study the operation of their 
special assessments administration ret- 
rospectively. Complete records, dis- 
closing the municipal history of land 
values, would also shed light on the 
time element, in special benefits, the 
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difference between anticipated and 
actual special benefits, the degree of 
error in forecasted values, and the 
relative justice of earlier special assess- 
ments. 

In the fourth place, the inaccuracy 
of the estimates of special benefits may 
be traceable to their temporary nature. 

"Without a well-considered, widely pub- 

licized city plan haphazard assessments 
are probably the rule. In rapidly im- 
proving cities land included within one 
improvement zone sometimes is again 
specially assessed for a competing im- 
provement before the installments on 
the earlier improvement are com- 
pleted. This makes it impossible to 
realize the special benefits for which the 
land was originally assessed. The in- 
fluence on land value of competitive 
public improvements has received too 
scant attention. 

A fifth reason for the accidental de- 
termination of special benefit is the 
widespread worsements that have at- 
tended concomitantly the betterments. 
Improvements in certain areas of the 
cities have forced land and building 
values down elsewhere, although these 
properties have been included within 
the benefit area and pay assessments 
that cause still further declines in value. 
Local improvements sometimes change 
the course of capital investments on 
land and land uses. This probability 
is too frequently neglected when the 
resolution of necessity or ordinance to 
proceed with the local improvement is 
passed. 

Still another confusing factor in- 
volved in accurate measurement of 
special benefits results from the en- 
hancement in land values caused by a 
general rise of the level of prices, or a 
general rise in land values throughout 
the entire community. Reliable eco- 
nomic analysis alone can minimize 
this defect in the special assessment 
system. 
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The headlong rush of cities into un- 
necessary local improvements during 
the twenties has now become evident 
during the depression, in the failure to 
enforce collection from owners of as- 
sessed properties. This abuse could be 
corrected by recognizing in law the 
final right of the majority owners to 
protest at any hearing, and to postpone 
the contemplated improvement unless 
public health requirements intervened. 
Another widespread abuse is found in 
the creation of overlapping assessment 
districts. Certain cities have imposed 
as many as eleven simultaneous assess- 
ments for local improvements upon the 
same piece of property. It is not. the 
number, however, it is the amount of 
the total assessments that should be 
limited by statute to a fair percentage 
of the market value of the property. 

A third common abuse arises in the 
over-extension of the area of benefit. 
The special assessment district is un- 
justly enlarged by the apportioners to 
include a greater number of property 
owners so that the burden imposed 
upon each will be lightened to such an 
extent as to decrease the intensity and 
number of complaints. Local improve- 
ment districts covering the entire city 
have been common devices to avoid the 
tax limitation laws. This abuse may 
be minimized by requiring a sound eco- 
nomic analysis to accompany the engi- 
neering data at the time the proposed 
improvement is considered. This 
should not be an economic analysis 
made by realtors, or others affected by 
speculative mania. 

A fourth abuse of the special assess- 
ment arises in the number of improve- 
ments that may be assessed within a 
> given period of time. Land values, as a 
rule, show gradual growth as a result 
of local improvements. To correct 
this situation some states have limited 
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the amount of special assessments that 
might be imposed during a five-year 
period. One of the most common 
abuses, however, lies in the legal tech- 
nicalities that may invalidate special 
assessment procedures. This vested 
interest of the lawyer clutters up 
court records unnecessarily, causes 
undue public expense, antagonizes 
property owners, and unnecessarily 
vitiates the special assessment bonds. 
The simplification of this law and pro- 
cedure should receive the attention 
and support of the competent public 
spirited members of the state bar as- 
sociations. 

Finally, many inexpensive local im- 
provements, unanimously desired by 
owners required to go through court, 
involve unnecessary delay, that might 
more conveniently and quickly be 
settled by the boards of local improve- 
ment or the department of public ` 
works. The economic significance of 
local improvements justifies some dif- 
ferentiation in procedure. In many 
cities an alley improvement involves 
the same legal procedure as a down- 
town opening and widening project. 


SPECIAL ASSESSMENT BONDS 
Special assessments levied during 


‘the years of higher prices frequently ex- 


ceed the market value of the property 
assessed during the depression years, 
with the result that failure to collect 
on special assessment installments 
leads to default on special assessment 
serial bonds. For the larger Ohio 
cities, for example, only about 62 per 
cent of the general property tax and 38 
per cent of the assessments levied were 
collected in 1932, while for the year 
1933, 106 per cent of the general prop- 
erty tax levied (including back taxes) 
and 80 per cent of the special assess- 
ments levied were paid, and - substan- 
tially the same payments were again 
made in 1934. Under,these circum- 
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stances the bonds fallmg due in these 
years were paid in various ways. 
Thus, the self-liquidating waterworks 
bonds in 1932 were paid 40 per cent in 
cash and 60 per cent in refunding 
bonds; in 1933 they were paid 70 per 
cent in cash and 30 per cent in refund- 
ing bonds, and about the same percent- 
age followed in 1934. Municipal bonds 
payable out of the general property tax 
were paid 30 per cent in cash in 1933; 
while special assessment bonds were 
paid 20 per cent in cash and 80 per cent 
in refunding bonds. Of course per- 
centages varied from city to city, but 
these suffice to show the general prac- 
tices followed. The original special 
assessment bonds were direct obliga- 
tions of the assessed property owner, 
and not a city liability, but the refund- 
ing bonds become general municipal 
obligations. Where this practice has 
been followed, the special assessment 
may be considered as one of the chief 
causes of recent municipal fiscal em- 
barrassment, and in some instances, 
municipal insolvency. The failure to 
pay special assessments has then made 
it necessary to take more of the pro- 
ceeds of the general property tax for 
public debt service. This problem is 
acute, since about 1.6 billion dollars of 
special assessment indebtedness were 
outstanding in 1933. 

Since there is a limit to the taxpay- 
ing ability of a community, it now be- 
comes evident that special assessments 
should not be excluded from the com- 
putation of municipal tax and debt 
limits. Moreover, most states must 
eventually put more “teeth” into the 
special assessment lien so that the in- 
vestor secures something besides a 
cloud upon the owner’s title. If the 
special assessment lien is to stand sec- 
ond to the tax lien, the holder of the 
special assessment bond must be able 
to enforce his claim to secure the 
property, to dispose of it. Anything 
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short of this security in the future will 
probably result in greater bond dis- 
counts and eventually higher special 
assessments for the owners. 


PRODUCTIVITY OF LICENSES 


Cities having a population over 30,- 
000 received from licenses in 1903 
about 40.8 million dollars, in 1913 
about 56.8 million dollars, and ap- 
proximately the same for 1923, but in 
1933 a total of 86.2 million dollars. In 
contrast, special assessments yielded 
these cities in 1903 only 36.7 million 
dollars, doubling by 1918 to 72.5 mil- 
lion dollars, increasing to 122.3 million 
dollars by 1928, but dropping again to 
59.6 million dollars in 1933. During 
this thirty-year period, with the ex- 
ception of the depression years since 
1929 and the industrial lull from 1921 
to 1923, special assessments supplied 
about 7 per cent and licenses furnished 
about 31% per cent of the revenue for 
these cities. 

The declining productivity of other 
sources of local revenue, the possible 
use of the license as a method of plug- 
ging up leaks occurring elsewhere in the 
tax system, the apparent justice of 
causing those businesses and profes- 
sions which are subjected to new regu- 
lations to bear the added costs of these 
new governmental functions, the rela- 
tive convenience of raising revenue 
from the standpoint of the collector’s 
office, the possibility of extending the 
license into a local excise system or a 
presumptive income tax, the usurpa- 
tion of state and local revenues by the 
increasing extension of Federal powers, 
all these factors in varying degrees 
have aroused renewed interest in the 
license as a possible source of increased 
local revenue. 

The productivity of license fees has 
been held in check by the judicial doc- 
trine of police power as the basis for 
regulation, inspection and supervision 
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of businesses and professions, since 
courts have adhered to the principle of 
“reasonableness,” and prevented the 
imposition of license fees obviously de- 
signed for revenue. But with growing 
needs for revenue, state legislatures 
have arbitrarily increased the fixed 
amounts or flat rates, in some instances 
thereby changing licenses from fees to 
taxes. Recently the Southern States 
have turned in the direction of gradu- 
ating licenses according to gross re- 
ceipts, or net incomes of businesses, and 
the license fees thereby are being 
converted into privilege taxes. This 
change from license fees to license 
taxes is justified as the use of the ex- 
cise, or indirect taxation, by the state 
and local governments, which have 
suffered by the increasing use of direct 
taxes by the Federal Government. 
The revenue element is therefore be- 
coming almost as important as the 
regulatory element in the license sys- 
tem. 


LICENSES AND COMPETITION 


The regulation of competition by 
licenses is most clearly shown in-the 
licensing of professions. Physicians, 
dentists, osteopaths, chiropractors, ar- 
chitects, and others have been able to 
write into the law the prerequisites 
that must be met before the new li- 
censee may obtain his certificate. 
These prerequisites frequently include 
minimum age, educational qualifica- 
tions, practical experience, written and 
physical examination, good character 
and a wide variety of professional 
standards which operate to limit the 
number of possible competitors, and 
ostensibly raise the standards of the 
profession. Another method of regu- 
lating competition by license is to make 
the payment so high that it becomes 
inaccessible to members of the poorer 
classes. Certain local governments fix 
a definite limit to the number of li- 


censes that are issued annually to given 
businesses or professions. Again, new 
industries have been checked: by high 
licenses imposed by established indus- 
tries with which they may compete. 
Licenses stated in fixed amounts or 
payable on gross receipts tend to bear 
more heavily, or regressively, upon 
small firms and to foster the concen- 
tration of business in fewer hands. 


LICENSES AND OTHER REVENUES 


The relation of licenses to other 
sources of revenue raises several in- 
volved questions. To what extent 
should corporate licenses take cog- 
nizance of corporate franchise, organ- 
ization and entrance taxes? Is the 
presumptive business profits tax, ex- 
emplified by the French patente and 
analogous to the state license tax, a 
fitting source of revenue for state and 
local governments in America? For 
what types of tangible personal prop- 
erty may the license become a suitable 
substitute for state and local taxation? 
Just as the development of motor. 
vehicle license in lieu of property taxes 
is “traceable directly to the failure of 
general property tax methods,” so too, 
other licenses might be imposed as sub- 
stitutes for tangible personal property 
taxes. Should states that cannot turn 
to income taxes because of Constitu- 
tional limitations turn to licenses meas- 
ured by net incomes as shown in Fed- 
eral income tax returns? 

The economic defects of licenses are 
well known. The license system, both 
in states and city governments, violates 
the principle of simplicity, and it is 
doubtful if a more complex revenue 
system exists in America today. Eva- 
sion consists not in non-payment but in 
minimum payments wherever possible. 
Duplication of licenses for various 
classes of services and goods sold im- 
pose heavy penalties on business. The 
flat-rate or fixed amougt license bears 
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_ The Technique of Borrowing and Repayment 


By T. Davin ZUKERMAN 


HE objective of debt management 

is the maintenance of government 
credit on so high a plane that it will 
readily permit such further borrowing 
as is necessary on the most favorable 
terms afforded by the market for loans 
of similar character and quality. 
Hence good debt management must 
provide the underlying conditions 
which will permit attainment of this 
objective. It requires a combination 
of suitable statutory provisions cover- 
ing the general principles and good ad- 
ministrative judgment. The latter is 
particularly important, because the 
same rules do not necessarily apply 
equally to government units of vary- 
ing sizes at any time, nor to the same 
units under different conditions in the 
money markets. 


GOVERNMENT VERSUS BUSINESS 
Borrownes 


With the exception of bank loans 
and their equivalents, government bor- 
rowings differ materially from those 
of business, where loans are desirable 
because they permit larger returns on 
stock equities. Hence, although the 
practice of providing sinking funds for 
redemption is arising, it is an element 
that has been practically absent from 
corporate fnance except for the use of 
equipment trust notes—which is little 
else than the instalment purchase of 
equipment by concerns with poor 
credit standing. Ordinarily corpora- 
tions have no intention of paying off 
borrowed capital; and the fact that a 
definite maturity date has been named 
means merely that an opportunity is 
being granted to reéxamine into the 
soundness of the loan, which is met by 


the floating of a refunding issue, or 
replacement by preferred or even com- 
mon stock. 

Furthermore, private and business 
loans are covered by mortgages or col- 
lateral. Government offerings, on the 
other hand, are backed only by the 
faith and credit of the issuing unit, 
based on its ability to levy taxation. 
Only in the case of weak nationals or 
of local governments is anything ap- 
proaching receivership possible. De- 
spite the fact, however, that bonds 
may have been issued for the specific 
purpose of construction or acquisition 
of a public improvement, such prop- 
erty is not necessarily capturable in 
case of default, for it is usually suitable 
only for the purpose for which it is 
used in the public interest. 

In the last analysis Federal, state 
and local governments are merely con- 
sumers’ codperative corporations cov- 
ering fields that, despite geographical 
or functional delimitations, overlap to 
some extent. Because of that essen- 
tial nature, government credit must, 
on the whole, be viewed primarily in 
the same light as consumer credit, and 
the same principles should apply. 
This is true even as regards debts in- 
curred for acquisition of revenue-pro- 
ducing facilities like water supply sys- 
tems, docks, transit, and power plants. 
For unlike private utilities, which 
must be profitable or go into bank- 
ruptcy, political or social considera- 
tions may decree that public utilities 
need not be entirely self-sustaining, 
throwing part of the burden on the tax 
rate. i 


To avoid the burden imposed by . 
debts and the danger of weakening the ™ 
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entire credit ha financial structure, 


it is most “essential that the various 
steps required-beginning with authori- 
zation and ending with redemption be 
surrounded by all possible safeguards. 


ISSUANCE AND SALE 


Most state constitutions restrict 
borrowing to such purposes as the 
anticipation of revenue collections and 
the suppression of riots and insurrec- 
tion, unless it be for a single purpose 
approved by referendum at a general 
election. A great many charters pro- 
vide a similar requirement for local 
units of government. For the most 
part such requirements were the reac- 
tion from sad experience with public 
loans incurred to aid banks, railroads, 
and canals, as well as to construct pub- 
lic works a century ago. 

It is true that the public has been 
roused at times and such referenda 
prevented bond issues for extravagant 
proposals, Government today, how- 
ever, is a highly complicated, technical 
affair that cannot be understood read- 
ily in all its ramifications except by 
those who devote themselves to it, and 
debt is probably its most complex 
phase. Elected officials should be 
given all the power needed to carry out 
the policies that seem most advisable 
to them. Only in the smallest com- 
munities where an election”assumes the 
aspect of a town meeting can a referen- 
dum have any real value. Orditiarily, 
the pressure to which public officials 
are subjected is sufficient. It is 
doubtful whether anything is really 
gained by such referenda except to 
transfer the responsibilities from the 
officials who should bear them to the 
electorate. 

Far better is it to limit the amount 
of debt that may be incurred, as is 

. done in the case of local government; 
:, although, unfortunately, such limits 
frequently are much too high because 
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‘of borrowing - units. 
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of exceptions ad overlapping layers 
The limits im- ` 
posed should be inclusive of all taxing 
and borrowing divisions operating in a 
given locality; and it should be prac- 
ticable—i.e., it should bear some rela- ~ 
tionship to the ability of that locality’ 
to manage a debt of that size and 
readily meet the charges for interest 
and redemption thereon. In that 
connection it is well to remember that 
a debt amounting to 10 per cent of the 
assessed valuations with an average 
maturity of 25 years and paying 4 per 
cent interest would require about 65 
cents per dollar of assessed valuations. 
Hence if the tax rate be $2.50, such 
a debt would require about a quar- 
ter of the tax for interest and redemp- 
tion. 

Whatever the limitation fixed, it 
should naturally apply to the net debt, 
rather than to the gross. This is espe- 
cially important in the case of govern- 
ments which maintain sinking funds. 
Where there are no such funds, gross 
and net debts are the same. In order 
not to hamper governments which 
wish to go in heavily for utility enter- 
prises producing revenue, such enter- 
prises should be exempted from the 
limit to the extent that they are actu- 
ally self-sustaining—i.e., produce reve- 
nues in excess of the costs of operation 
and maintenance that are applicable 
toward meeting interest and redemp- 
tion or depreciation. 

Bids 

Sale of bond issues should preferably 
be by sealed bids after advertising for 
a suitable period of time in local and 
financial journals of the nearest finan- 
cial center; and, in the case of a sizable 
loan, a state or an important commu- 
nity, in the chief financial center. 
That bid or series of bids should be 
accepted which offers the highest 
amount or the lowest net,cost on the 
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-entire issue. In most instances this 


means dn all or none offer by one of a, 


number of syndicates? And herein 
lies the explanation for the failure of 
« freedom from investment bankers by 
* ‘means of an “over-the-counter” mar- 
ket by a municipality. The munici- 
pal bond business is highly developed 
and works on a very low margin. It 
has its jobbers, its wholesalers, and its 
retailers, each with outlets built up 
over a long period of time. Possibly, 
likewise, this explains the comparative 
failure of the auction method recently 
attempted by the Federal Govern- 
ment. No syndicates can be formed 
to handle loans of the size offered by 
the Treasury. It would not be prac- 
ticable; nor would it be desirable if it 
were, because the widest possible dis- 
tribution is essential. 

Except for the National Govern- 
ment, temporary borrowings akin to 
bank loans may be placed without 
securing of formal bids. After all, a 
government agency is like a business 
corporation in some respects. It is 
frequently advisable to have friendly 
and close business relationships with 
one or more banking institutions 
which will be obligated to come to its 
assistance in time of need, as well as to 
have someone to go to for advice as 
to markets and trends. 


Selling below par 


War savings stamps and now the 
baby bonds are sold at prices below 
the face value, which includes the in- 
terest to be earned if held to maturity. 
During the incumbency of the Honor- 
able Ogden L. Mills as Secretary of 
the Treasury the discount note was 
developed, similar to the promissory 
note which business men discount at 
their banks. Other than these, the 
principle seems to be generally estab- 
lished that Government bonds and 
notes must ‘not be sold for lesg than 
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“par—at least when originally offered 


—and that principle is written into 
statute. The idea seems to be preva- 
lent that any price less than par is in- 
dicative of poor credit and is detri- 
mental to the interests of the issuing 
government. 

This belief is erroneous. If the rate 
of interest rises, there is no possible 
way in which the price of bonds of 
similar rating previously issued but 
bearing a lower interest rate can be 
kept from falling below par. What is 
important is the effective rate of in- 
terest demanded, which is conditioned 
by the coupon rate coupled with the 
maturity. 

As a matter of fact, the insistence of 
governments to secure par, which 
means in most instances that the ulti- 
mate investor must pay a premium 
which he must then amortize, is more 
often a deterrent rather than an ad- 
vantage. It should really make no 
difference, but the fact seems to be 
that investors favor, if anything, issues 
which they can buy at a discount. 
Observation indicates that most im- 
portant corporate offerings are at a 
discount. 

There are other disadvantages in 
the insistence on a price not less than 
par, although these are now disappear- 
ing. Whenecoupon rates are quoted 
in fractions of one-quarter of one per 
cent, the size of the premium depends 
upon the point between quarters at 
which the market happens to be on 
the day of the sale. If it is near the 
lowest point it will result in a substan- 
tial premium which the chief financial 
officer emphasizes as indicative of his 
ability. In numerous instances he is 
very likely to transfer that premium to 
current funds for use in a pinch, de- 
spite statutory provisions properly 
prohibiting the use of the proceeds of 
the sale of bonds for operation or main- 
tenance. If, on the other hand, there 
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should be a change bringing the rate 
above that named in the advertise- 
ment, no bids can be made at par; 
whereupon the sale falls through and 
must be readvertised. i 

Premiums have always been some- 
what of a problem to financial officials. 
Obviously they are part of the pro- 
ceeds of the bond sale—hence should 
be used only for capital purposes, such 
as reducing the loans required for 
other public improvements, or, by 
being placed in the sinking funds, re- 
ducing the size of the annual redemp- 
tion instalments. Several methods 
are now in use that all but eliminate 
that problem. One is to have bidders 
name the lowest rate they will accept 
plus the highest premium under one 
thousand dollars. Another is to name 
the interest rate on the coupon and 
have the bidders state the least 
amount of bonds they will accept plus 
the highest premium under one thou- 
sand dollars in return for the amount of 
the loan desired. Both are satisfac- 
tory, as is a price under par. 


Duration or Loans 


Unfortunately statutory debt pro- 
visions were formerly more liberal] and 
general than they are today. It was 
quite common to take full advantage 
of the maximum terms permitted, 
regardless of the purpose for which 
the debt was incurred. Fifty-year 
bonds have been issued for perishable 
items that barely lasted one year. 
Pavements have been replaced several 
times before final maturity of the 
bonds issued to secure funds for the 
original surface—in one known in- 
stance, it will take 278 years. Re- 
peated refunding due to failure to 
provide for redemption has resulted 
in making some loans all but perpet- 
ual; as does, indeed, the practice of 
going ever more deeply into debt by 
constantly issuing new bonds faster 
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than those already outstanding are 
redeemed. 

Despite all that, however, we in this 
country have never consciously ac- 
cepted the philosophy of perpetual 
debt common in Europe. On the 
contrary, rapid redemption has been 
the principle—one particularly lived 
up to in practice by the Federal 
Government. 

And yet the realization that the 
duration of a debt should depend upon 
the purpose for which it was incurred 
came but recently. For exaraple, 
bonds outstanding which form the 
base for regulating the currency might 
well be without a definite redemption 
date, though subject to call in case 
of need for any reason. 

Just so loans made in anticipation 
of current taxes or other revenues, 
which are as necessary to government 
as it is essential for a business man to 
discount his note at his bank to secure 
funds with which to meet his payroll 
and bills for merchandise or materials 
and service until his own customers 
pay what is due him, should be for 
periods no longer than required for 
collection of anticipated revenues. 
The amount of borrowing permitted 
for this purpose should depend on 
these revenues. In case of semi- 
annual collections of real estate taxes, 
for example, the amount borrowed 
should be limited to half the levy 
diminished by general and miscel- 
Janeous .revenues due and probably 
collectible, less also half the budget 
reserve, if any, for tax delinquency. 
As the full tax is never collected, it 
is advisable to provide such a reserve 
for the portion which may have to be 
written off. AI uncollected property 
taxes of more than three years’ stand- 
ing should tentatively be deemed un- 
collectible and be thus provided for. 

In order to reduce borrowings for 
such a purpose, more effoft should be 
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made to stagger tax and revenue col- 
lections and to advance the dates as 
close as practicable to the beginning of 
the fiscal year. Where this is not en- 
tirely practicable, a reserve or surplus 
fund should gradually be built up that 
might be available for working capi- 
tal, thus eliminating entirely the need 
for such loans. Until such time, 
however, the credit of state and local 
governments would be greatly im- 
proved if their self-liquidating short 
term securities were given the same 
consideration as is commercial paper. 
Tax anticipation notes, revenue bills, 
by whatever name known, they are 
identical in character with warehouse 
receipts, bills of lading, sight drafts, 
and similar short term, self-liquidating 
commercial paper. They should be 
given similar privileges of being re- 
discountable at the Federal Reserve 
Banks. 


MEETING EMERGENCIES 


Emergencies which cannot be an- 
ticipated range all the way from un- 
usually severe snowstorms, epidemics 
and court judgments, the cost of 
which cannot be estimated in advance 
with any degree of accuracy, to wars 
and industrial crises of great severity, 
entailing heavy additional expendi- 
tures which could not be provided for 
by taxation even if it were possible to 
estimate the need. The terms of the 
loans necessary to meet them would 
then necessarily depend upon the ex- 
tent of the emergency, the additional 
sums required and the condition of the 
money market. 

Obviously no limit can be placed on 
the provision of funds, whether se- 
cured by taxation or borrowing, for 
items mandatory by law or contract 
or “acts of God.” For minor items 
entailing comparatively moderate 
sums the usual method is to permit 
the issuante of notes which must be 
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redeemed in the budget of the follow- 
ing year. Where budgets approach 
constitutional or statutory tax limits, 
the temptation is strong to omit every- 
thing of a mandatory nature with the 
mental reservation that it can later 
be provided for by resort to borrowing, 
especially as debt service items are 
more frequently than not exempt from 
tax limits—and indeed they should be. 
From this practice a practically per- 
manent loan develops approximating 
the average annual requirements for 
such “mandatory” and “emergent” 
items. It can and should be discour- 
aged, by inclusion in the budget of 
an appropriation the transfer of any 
part whereof for any other purpose is 
strictly prohibited so that the unused 
portion will lapse with the close of the 
year. No borrowing whatever should 
be permitted for items requested in 
the annual budget but disallowed. 
For more severe emergencies of 
longer duration the terms of the loans 
incurred will necessarily vary with 
such severity and extent. Chiefly, 
however, they will depend on the ex- 
isting debt and the skill of the finan- 
cial administration in gauging the 
state of the money market. The im- 
mediate urgency is to secure the funds 
needed to meet the emergency. The 
least that gan and must be done is to 
meet the apparent desires of investors. 
If pessible, maturity dates are ex- 
tended and spread out, so as not to 
face too soon the task of redemption of 
too large a debt. After the crisis is 
past it will be soon enough to map out 
a definite program for refunding and 
redemption. Under such circum- 
stances the callable feature may prove 
an advantage, especially if interest 
rates are high and likely to recede. 


Bonds represent wealth 


The bonds issued are evidences of 
wealth in the hands of the investors. 
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Actually they may represent wealth 
consumed or destroyed, originally pur- 
chased with cheap dollars and paid 
for with dollars of higher value. Re- 
demption is then a process of writing 
off a deficit or squeezing out the 
water from the capital stock of the 
commonwealth. The best principles 
of business finance would require that 
such loans be redeemed and canceled 
as rapidly as possible without too 
great strain on the budget and tax 
rate. 

If, however, those economists are 
correct who attribute the depression 
to excessive savings steered into 
investment in excessive productive 
capacity, redemption at too rapid a 
pace may, under some circumstances, 
be a factor in the process, for the taxes 
levied are collected from incomes that 
might be used for consumption—at 
least in part. But use of the taxes 
for redemption of the bonds results 
in a search for new investments; and 
wealth destroyed is replaced by real 
wealth in the form of capital invested 
in additional productive facilities. 


Use of loans 


A substantial portion of the debt 
incurred during such major crises as 
wars and depressions may be utilized, 
not for actual expenditure, but rather 
for the purpose of advancing credits 
to allied governments or preventing 
collapse of the credit and industrial 
structure by loans to banks, insurance 
companies, railroads and other corpo- 
rations, as well as to farmers, home 
owners and municipalities whose 
credit has been impaired—either di- 
rectly or through the medium of gov- 
ernment owned corporations. Fre- 
quently even direct expenditures are 
represented at the end of the crisis by 
surplus supplies and materials or other 
assets which can be salvaged in whole 
or in part. 
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When and to the extent that such 
loans are repaid upon return to more 
normal conditions, or surplus supplies 
are sold and government corporations 
liquidated, the sums realized should 
not be treated as ordinary revenues 
available for the current needs of 
government. They should not be 
included in estimates of revenue used 
as the basis of determining tax needs 
and tax principles. Rather should 
they be applied directly to the reduc- 
tion of the debt for which they are 
directly responsible. To dissipate 
them in the cause of tax reduction 
would be the worst possible example 
of false economy and improper budget 
balancing. 


Fonancine PUBLIC Iyerrovements 


The longest maturities are now 
generally applied to bonds issued to 
finance capital outlays for the con- 
struction or acquisition of public 
works and original equipment. As a 
result of previous experience it is an 
accepted principle that no debt in- 
curred for such a purpose shall be is- 
sued for a term in excess of the prob- 
able life of the object thus financed. 
And although land and some durable 
construction has practically indefinite 
life, a maximum of 40 to 50 years is 
common; and frequently it is as low as 
20 years. 

Although such a principle is a de- 
cided step forward, it is still far from 
ideal. For while the theoretical pre- 
mise underlying it is the insistence 
that only the beneficiaries help pay 
the cost, the activating motive is still 
the desire to lighten the immediate 
burden.. The slightest consideration 
discloses the essential nature of the 
transaction, which takes on the famil- 
iar aspect of instalment purchasing of 
consumer goods—but with this dif- 
ference. The individual consumer 
must make a substantial down pay- 
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ment, possibly.as much as one-third 
the price, to offset immediate depre- 
ciation and obsolescence, and he is 
given an extremely limited period of 
time to pay the balance. Fora piano, 
good perhaps for a lifetime, the maxi- 
mum term is from 2 to 3 years, 
whereas a municipality is likely to 
issue 15 or 20 year bonds. HOLC 
mortgages must be amortized in 15 
years, and the maximum term 
granted by other lenders today is 20; 
yet this is far below the maximum for 
similar public property. 

If, as indicated at the outset, the 
principles of consumer credit should 
apply, why should the fact that the 
collective credit is so greatly superior 
to individual credit be abused? Why 
isn’t a down payment and an ex- 
tremely limited term worth consider- 
ing? The application of such policies 
or their equivalent in one state has 
resulted in keeping the debts of the 
local units therein down to a minimum 
and has bolstered their credit so that 
they can borrow at a lower rate of 
interest than generally prevails for 
comparable local governments. 

No matter how justifiable the loan 
and regardless of the purpose for which 
it is incurred, there is little to be gained 
from stretching it out for too long a 
period. This arises from the fact that 
the interest rate is the smallest pro- 
portion of the loan that must be pro- 
vided for annually, in addition to a 
portion of the principle. That por- 
tion varies inversely with the term, 
but the longer the term, the smaller 
is the reduction, or ostensible saving. 
But for each year that the term is 
lengthened the total interest cost over 
the entire period is increased by an 
amount equal to a half year’s interest 
on the full amount of the debt. After 
about 35 years the reduction in the 
annual debt service is so slight that it 
does not warrant such an added in- 
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terest cost. There may nevertheless 
be some warrant for a longer term, 
though certainly not over 50 years, in 
the case of loans for revenue-produc- 
ing improvements, but only if a depre- 
ciation fund is also provided out of 
earnings. 


PRELIMINARY FINANCING 


At times impairment of credit or 
unduly high interest rates arising from 
market conditions makes the sale of 
long term bonds extremely unwise. 
Such a situation is met by the issue of 
notes for periods up to five years, 
later to be refunded when conditions 
change for the better. 

Even under normal conditions a 
like practice is advisable in advance of 
the sale of the permanent bonds issued 
to finance public improvements. This 
is similar to the practice of private 
business corporations which usually 
borrow from the general treasury 
when adding to their capital equip- 
ment, and then reimburse the treasury 
from the proceeds of the sale of securi- 
ties issued to cover the additional 
capital involved. 

The advantages of this method lie 
in preventing the over-issue of bonds 
for any purpose in excess of need, or 
the sale of bonds for a purpose later 
given up, with the result that the funds 
lie idle in the bank drawing a nominal 
returr while the budget is drawn upon 
to pay the full interest called for by 
the coupon. It also reduces the 
amount of idle funds on deposit await- 
ing use yielding little or no return. 
It permits the government unit to 
come into the market less often for 
the sale of its bonds and to select for 
that purpose the time when conditions 
are most favorable. 

With such a practice the varieties of 
bonds issued can be reduced. Noth- 
ing is gained by labeling government 
bonds in accordance with the use to 
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which’ the proceeds are put. The 
amounts spent.for such purposes can 
as easily be noted by means of the ac- 
counts. , Thére may be a valid reason 
for differentiating between bonds is- 
sued for general improvements and 
for self-sustaining revenue-producing 
facilities. .What other purpose is 
served by the labels is questionable. 
Certainly the particular issues are not 
secured by the property acquired or 
constructed with the proceeds. 


SERIAL versus Sinxine Funp Bonns 


Redemption may be provided for in 
one of two ways. Bonds may be is- 
sued for the full term, during which 
interest is paid on the entire amount. 
A small sum calculated mathemati- 
cally is set aside annually in a sinking 
fund which is invested at compound 
interest. Properly carried out this 
will provide the amount required at 
maturity. This was the accepted 
method until the last decade or two, 
when it became apparent that igno- 
rance and abuse of sinking fund prin- 
ciples and management had led to 
failure to provide properly and suf- 
ciently for the purpose. Loans fall- 
ing due had to, be refunded, with a 
consequent piling up of debt and an 
increased burden for interest. 

This led to the substisution of the 
serial method, in which the burden 
of reinvestment is thrown on the in- 
vestor. The loan is divided into 
instalments, equal in the so-called 
straight serials and for increasing 
amounts in serial annuity bonds. 
These instalments are then taken up 
as they mature by budget appropria- 
tions. Interest is paid only on the 
unredeemed instalments. The effect 
of the annuity feature is to even out 
the annual cost for both interest and 
redemption, just as in the case of term 
bonds. It is ike paying for an auto- 
mobile in equal monthly instalments 
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that include interest and financing -> 


costs. ` 


Serial bonds are supposed, to cost ° 
less than sinking funds; but that is - 


true only of straight serials, and the 
difference is due to the heavier cost 
at the start. 
ticularly desirable for financing im- 
provements that depreciate progres- 


sively and entail increasingly heavier g 


maintenance costs. Unquestionably 
small communities which have infre- 


quent need for capital funds should. 


avoid any other forms of borrowing. 

It is a mistake, however, to think 
that the swing to the use of serial 
bonds has wiped out borrowing evils. 
They have brought other evils with 
them, such as the deferred or irregular 
serials, the maturities of which were 
selected so as to fill in the apparent 
gaps presented by the maturities of 
outstanding term bonds. The pur- 
pose was usually to avoid an immedi- 
ate burden for redemption and the net 
result to- increase term bonds for 
which no sinking funds have been pro- 
vided. This procedure, while not as 
common as formerly, is still used; and 
it is bound to cause difficulty. At the 
very latest the first instalment of a 
serial issue should be a year after the 
improvement financed therewith is 
placed in operation. 


Little essential difference 


There is very little essential differ- 
ence between serial and sinking fund 
bonds if they are properly managed. 
There are times when the existence of 
a sinking fund is a decided advantage. 
When the market is uncertain and 
money rates high it is not enough to 
avoid the issue of long term bonds. 
The large sums which pour regularly 
into the sinking fund as amortization 
instalments, for interest on invest- 
ments and the redemption of maturing 
loans makes the community concerned 
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This makes them par- * 
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. practically independent of the market 
for a time, and with a. considerable 
‘money saving. ; 

Under present conditions, with in- 
terest rates exceptionally low for short 
terms and increasingly higher for 
` Jonger terms, serial bonds are prefera- 
ble. They are much cheaper because 
of the effect of the earlier maturities. 
When conditions are reversed, how- 
“ever, with short term funds command- 
ing high rates, they are more favorable 
for the issue of term bonds, especially 
if the trend is apparently toward an 
increase for long term funds. That 
would mean higher sinking fund earn- 
ings for the future, with a consequent 
further decrease in the cost of servicing 
the debt. 

The callable feature in bonds is 
valuable only when rates are high and 
the outlook is for a downward trend. 
There are times, however, when the 
use of such a feature affects the price 
and is a decided element in fixing the 


rate that must be paid. 
CONFUSION REGARDING 
Suvgrne Funps 

The above considerations would 
seem to require a financial wizard to 
predict the course of the money mar- 
ket. Besides that, there is considera- 
ble misunderstanding, even among 
writers on the subject, about the de- 
sirability of investing sinking funds in 
the securities of the issuing unit. This 
is considered a grievous fault and the 
cause of sinking fund failure, because 
it “degenerates into the habit of bor- 
rowing the money from the sinking 
fund as fast as it comes in,” in which 
case “the only security for repaying 
one promise is another promise to 
pay.” 

There is, in such criticisms, a failure 
to realize that a sinking fund is little 
more than a technique with a little 
more paper?work for accomplishing a 
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result. The important thing is that 
the existence of so much paper does 
not increase the net -debt, and, as 
shown, gives some advantages. But 
these are of little value if not under- 
stood. In view of the general miscon- 
ceptions, even among those who ought 
to know, perhaps it will be as well if 
sinking funds disappear in all but a 
few instances. 

Such misconceptions, of course, do 
not extend to such sinking funds as 
that of the Federal Government. 
This, however, is not a true sinking 
fund. The sum originally provided, 
21% per cent of the bonds to be retired, 
plus the amount of the interest saved 
as the result of previous retirements, 
are used for purchase of the outstand- 
ing bonds in the open market, and 
their cancellation. The effect is simi- 
lar to that of the serial annuity, but 
the comparative disadvantage is that 
if money rates fall a premium must be 


paid. 
WYK crane 


The development of a proper tech- 
nique for the management of govern- 
ment debt should be based on the prin- 
ciples of consumer credit. This means 
that: 

1. Borrowing should be restricted to 
periods of ngcessity and kept down to 
the minimum. Borrowing is costly, 
and the growing burden of interest 
charges reduces the ability to provide 
essential and socially desirable serv- 
ices. 

2. Loans should be for proper and 
desirable purposes, as public improve- 
ments, and crises which cannot be met 
readily without unduly burdensome 
fluctuations in taxation. 

3. Terms of loans should be in keep- 
ing with the purpose theteof; but the 
shorter the better. 

4. Adequate and definite provision 
for redemption must be assured to pre- 
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_vent refunding and piling up of bur- 
dens. 

The observance of these principles 
will permit the maintenance of an am- 
ple credit margin and a high credit 
rating. This will mean low interest 
rates, hence low cost; it will permit 
taking advantage of periods of low 
prices and high dollar values and re- 
payment when the price level is high 
—which is the very reverse of the 
existing situation. 

No technique can be better than 
the financial administration. Unless 
there is a good budget and revenue sys- 
tem the best: debt provisions will prove 
inadequate. If expenditures continu- 
ally run over ability to finance and 
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pay for, credit will soon be lacking, and 
the price paid will be a heavy one. 

< No laws, no principles, no rules and 
regulations will be of much value if 
they are disregarded. Sinking funds 
will be useless if definite annual budget 
provision is not made for the neces- 
sary instalments, nor if these are not 
properly invested and safeguarded 
against use for any purpose other than 
that of redemption. Serial bonds will 
prove no better if the maturities are 
not met in the budget, but must be 
refunded. 

Proper debt management can easily 
prove the most important factor in the 
financial strength and stability of 
government. 


T. David Zukerman, New York City, is a former 
staff member of the Institute of Public Administra- 
tion, and has participated as staff member or con- 
sultant in a number of surveys. He served as 
director of the Political Research Bureau in New 
York City during its entire period of existence. He 
is author of “The Voting Machine” (1925), “The 


Finances of New York City” (1934), and numerous 
studies dealing with debt and the finances of New 


York City, New York State, and the Federal Gov- 


ernment. 
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A Proposal for Complete Government Ownership 
of Currency and Credit 


By Irvine B. ALTMAN 


Y PURPOSE here is to set forth 

as clearly as possible, what in my 
judgment constitutes the real function 
of money, from the standpoint of na- 
tional policy. Because of its all-in- 
clusive reach we consider money the 
most important public function which 
should be organized and managed spe- 
cifically from the standpoint of na- 
tional needs and advantage. For the 
most part, however, monetary pro- 
visions are derived almost altogether 
from private sources, without imme- 
diate regard for public requirements 
and without direct correlation to the 
needs of exchange on a stable basis. 
Here is the reason for the inadequacy 
and instability of the monetary sys- 
tem. It never has been unified and 
centrally controlled in the interest of 
the country at large. Moreover, as 
long as the monetary elements have 
their origin in private sources, with 
private profit and advantage, there is 
little possibility of organization and 
control in the interest of the people at 
large. 

In the original frame of the Federal 
Government, the monetary function 
was quite clearly conceived as national 
and provisions were made for control 
by Congress. The Constitution not 
only provided for regulation of money 
by the Federal Government, but placed 
direct prohibitions upon the individual 
states with regard to the issuance of 
money. At the time of the adoption 
of the Constitution, practically the sole 
monetary medium consisted of metals 
and they constituted direct medium of 
exchange. In the course of develop- 
ment, however, the actual monetary 


provisions have been completely con- 
veyed to private interests. This is 
true in the large, both with regard to 
gold and other metals, and particularly 
to other monetary media which have 
largely come to serve the function of 
exchange. 

Direct governmental control of 
money has been essentially retained 
only with respect to the determination 
of the quantity of metal that shall be 
contained in the monetary unit which 
appears in commodity form. The 
more significant control, which relates 
to the value of the monetary unit, has 
been essentially disregarded by Con- 
gress. While regulatory measures of 
various kinds have been enacted from 
time to time, and mostly adminis- 
tered ineffectively, no direct authority 
has been made to regulate the value of 
money as a standard as it enters into 
the vast volumes of exchange. These 
fundamental monetary measures have 
been left almost entirely to private 
forces as affected by individualistic in- 
fluences, with practically no regard 
for unified and stable national interest. 


RECONSTITUTION OF MONETARY 
SYSTEM 


To serve its vital function of ex- 
change, the monetary system should 
be reconstituted according to country- 
wide requirements of industrial sta- 
bility. With such national purpose 
there must be included the particular 
provisions which are essential to public 
objectives and which particularly fur- 
nish the means of effecting the far-flung 
stabilization in a systematic manner. 

From this broad standpoint the 
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monetary provisions should be recon- 
stituted not only to meet the re- 
quirements of exchange according to 
established business and governmental 
activities, but particularly from the 
standpoint of financing thẹ enlarged 
governmental responsibility in preserv- 
ing stability outside of immediate 
monetary measures, and for the pur- 
pose of providing the means of effecting 
general stabilization. 

For this enlarged function, the ex- 
pansion and control of money should 
be directed in large measure through 
governmental activities which can be 
systematically planned, and through 
budgetary measures which can be sys- 
tematically administered. As a long- 
run and continuous matter, additional 
monetary supplies will be needed as 
business activities expand to preserve 
stability. This addition should be 
provided by government in such man- 
ner as to enter immediately into 
monetary circulation through regular 
processes of exchange. This can be 
effected most readily through budgetary 
provisions, by applying the new mone- 
tary provisions directly to payments 
by government. To a large extent 


such monetary additions will serve to . 


finance the special responsibility of 
assuring jobs in useful and planned pub- 
lic activities, but the effect will be 
the same if the additional provisions 
are used for any budgetary purposes 
which result in wide diffusion’ of new 
monetary supplies for exchange pur- 
poses in different parts of the country 
as required for stabilization. 


Oxsective or Monetary System 


This provision of new monetary 
means through budgetary channels as 
planned and directed systematically by 
the Government according to national 
policy, should be directed particularly 
to the ultimate function of maintaining 
stabilization. The ultimate objective 
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is to keep production going on maxi- 
mum scale attainable under techno- 
logical advancement, and to furnish 
employment to everybody either in 
private or public activities. This ob- 
jective should be embodied in the en- 
tire monetary system. The activities 
of the Government and all budgetary 
provisions would be planned and man- 
aged to the same end in correlation 
with the monetary provision on a stable 
basis. The object would be maximum 
productivity for the general welfare of 
the country, and monetary supplies 
and movements in accordance with the 
requirements of national economic 
stability. 

This objective would shift materially 
the entire budgetary conception of the 
Government in relation to its activities. 
The traditional standards with regard 
to function of government, financial re- 
sources to meet necessary payments, 
and the conception of balanced bud- 
gets, would go into discard. The 
sources of payment by the Government 
would be intrinsically changed. The 
Government would have the full power 
to use money for any payments what- 
ever, but it would be subjected to its 
positive responsibilities of preserving 
stabilization under maximum attain- 
able production and full employment. 

The efficiency of government ac- 
tivity would be measured by the pro- 
ductive results, and not through taxa- 
tion or balanced budgets as ordinarily 
conceived; while taxation would still 
constitute a means of control which 
would be cotrdinated with monetary 
sources to the end that all planned 
payments and budgetary commitments 
would be made and that adequate mon- 
etary provisions would be supplied for 
all national purposes on a stable basis. 

The ultimate standard for govern- 
ment activity would be stabilization. 
For the country at large the significant 
objective is to maintain, total produc- 
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tivity at a maximum, whether it is of 
private or public origin. The national 
balance would be considered in terms 
of aggregate goods and services pro- 
duced and distributed systematically 
according to needs and public welfare. 
Limited budgetary considerations from 
the standpoint of balancing, or stand- 
ards of selfsliquefying projects and ac- 
tivities, would have no separate coun- 
trywide significance. The real na- 
tional purpose to be effected through 
monetary measures is maximum wel- 
fare on a stable basis. 

As I see the situation, a single unified 
system of money is essential if com- 
prehensive industrial stabilization with 
progress is to be attained. For this 
purpose all monetary elements must be 
cotrdinated and integrated with respect 
to positive national policy. They 
must be systematically expanded or 
contracted in accordance with country- 
wide needs of exchange on a stable and 
progressive basis. 


GOVERNMENT CONTROL oF Moner- 
TARY ELEMENTS 


For this purpose I can see no rational 
alternative to full Government owner- 
ship, control and management of all 
roonetary elements. All present pri- 
vate sources of money must be abol- 
ished and replaced by a single national 
authority, which must be the Govern- 
ment itself. The monetary function, I 
repeat, constitutes the greatest govern- 
mental responsibility for the welfare 
of the country at large. Monetary 
flow must be controlled in relation to 
all business activities entering into ex- 
change, with such adjustments as may 
be needed in different parts of the 
country. For this end there must be 
full and centralized power and respon- 
sibility, and this must be lodged with 
the Federal Government exclusively. 

No other agency than the Federal 
Government ghould possess the power 
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of issuing and circulating money in any 
form whatever. This includes not 
only gold or any other form of primary 
money, but particularly credit, which 
performs the function of money in 
providing current purchasing power. 
While credit facilities are essential and 
should furnish a convenient and flex- 
ible monetary medium in all parts of 
the country, they must be particularly 
integrated with national monetary 
policy or they will lead to dislocation. 
They cannot be left with private or- 
ganization as the means of profit. 
Nor should they be lodged with public 
organizations, state or municipal, whose 
individual policies and objectives might 
be at substantial variance with the 
purposes of national stabilization and 
control. There must be a single mon- 
etary system, owned, controlled and 
managed by the Federal Government 
through a suitable instrumentality ac- 
cording to clear and positive policy on 
the basis of systematic administration. 

I propose, therefore, that the Federal 
Government shall take over all mone- 
tary elements as they exist now 
throughout the United States. It 
would include not only gold and other 
metals, or other corresponding certifi- 
cates, but also Federal Reserve and 
National Bank notes, and particularly 
bank credit. Such comprehensive as- 
sumption by the Government would 
produce,essentially no difference in the 
immediate and daily operation of mon- 
etary transactions. There would be 
no sharp break either in organization 
or monetary constituents. Business 
would continue with processes of ex- 
change as before. This would include 
not only basic and ordinary money, but 
also bank credit. The great majority 
of people would not realize that any 
essential change has taken place so far 
as day by day transactions are con- 
cerned. The significant result would 
appear in the establishment of coherent 
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policy with systematic codrdination of 
the monetary elements, and specific 
control from the standpoint of national 
policy on a stable basis. There would 
be central and managerial matters, de- 
termined by government, without di- 
rect and immediate manifestation so 
far as current monetary transactions 
are concerned. 


Economic STABILIZATION 


The proposal includes not only uni- 
fied and centralized monetary policy, 
but comprehensive responsibility on 
the part of the Government for eco- 
nomic stabilization. This includes, 
particularly, the responsibility of as- 
suring jobs to everybody in useful work, 
with the duty to plan public projects 
and activities on a long-range basis, so 
that the public activities can be sys- 
tematically codrdinated with private 
business on a stable and continuously 
progressive basis. The monetary pol- 
icy would be determined in accordance 
with this responsibility so as to provide 
continuous, adequate and stable money 
for all purposes of the Government. 

To effect such national stabilization 
requires a new national body to assume 
the responsibility and power to carry 
out the national purposes of stabiliza- 
tion. This requires comprehensive and 
systematic national plaguing for which 
a single body must be responsible. 
Countrywide codrdination of public 
activities, private business and mone- 
tary provisions, must be established. 
To make such positive program on a 
national scale attainable, there must 
be a single body with suitable respon- 
sibility and power to include all the 
factors that are involved in the na- 
tional objectives. 

Such a body must be provided 
through congressional action, and must 
be subject to congressional control. 
This should be appropriately organ- 
ized so as to provide, on the one hand, 
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for responsible and responsive demo- 
cratic control and, on the other, to pro- 
vide efficient organization and man- 
agement for the realization of the 
national purpose. 

The issuance of money would be 
predicated upon the needs of the coun- 
try as determined by gradual expansion 
of activities included in exchange 
processes. It would be issued to an 
extent needed to maintain stable prices 
with increasing activities. Nominally, 
it might be based upon the gold and 
silver held by the Treasury, or by the 
Government bank, and upon other 
instrumentalities and properties owned 
by the bank. It may even be based 
upon Government bonds issued for the 
National projects and activities de- 
veloped under the responsibility of gov- 
ernment to assure full employment at 
useful work. Actually, however, it 
would be predicated upon the total 
needs of exchange for the country at 
large. It would represent national de- 
velopment and needs, including not 
only activities of private industry and 
business, but also the commitment of 
the Government to prevent the devel- 
opment of unemployment and to pro- 
cure systematic development of proj- 
ects and activities essential to national 
welfare. 

The new money would constitute 
fundamentally a managed paper cur- 
rency, whatever gold or other metals, 
or other special provisions may be 
made for security. Its value would be 
dependent fundamentally upon re- 
quirements of exchange. As total ac- 
tivities increase, public and private, 
more money will be needed to effect 
the exchange on stable price basis. 
The enlargement will be provided 
through new paper issues which will be 
placed in circulation to effect the pur- 
poses of stabilization. 

The new money will thus be issued 
outright by the Government, through 
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its banking agency, without additional 
gold or other metallic acquisition, or 
without real regard to nominal security. 
Its value and stability will depend 
upon the force and requirements of ex- 
change. It will definitely be con- 
trolled in volume. While it will be 
conceived as requiring substantial an- 
nual additions with total increase of 
activities, it will also have provisions 
for contraction. It will be a thor- 
oughly managed currency under single 
and responsible authority of the Gov- 
ernment. 

The new money will be placed in cir- 
culation primarily or wholly through 
budgetary means. The Government 
will have large annual payments to 
make for labor, materials and con- 
tracts, not only to cover its regular 
governmental functions, but also the 
developmental purposes to assure sta- 
bility of employment. The means of 
payment for all governmental purposes 
will be derived from three principal 
sources. The first is taxes continued 
as under present conditions and modi- 
fied in the future according to policy 
as adopted by government bodies and 
approved by Congress. The second 
will consist of interest paid from the 
issuance of bank credit to private busi- 
ness or other purposes for which bank 
‘loans are extended. The third will be 
the issuance of new money as needed 
for the enlargement of total business 
activities, public and private. 


Illustrations 


The operation of the monetary sys- 
tem for the maintenance of economic 
stability may be best illustrated through 
assumed budgetary needs under the 
new government responsibility as estab- 
lished. As I see the situation, a Na- 
tional budget of at least ten billion 
dollars would be immediately neces- 
sary to provide full employment and to 
bring about prompt recovery. Up to 
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the present the Federal appropriations 
for public works have been woefully in- 
adequate to provide employment for 
everybody, and there has been further 
difficulty that no positive and perma- 
nent responsibility has been estab- 
lished. Under the new provisions 
there would be full and immediate re- 
sponsibility to meet the conditions of 
unemployment, together with contin- 
uing and permanent responsibility to 
meet the conditions of unemployment, 
together with continuing and perma- 
nent responsibility to prevent the re- 
currence of unemployment. 

Assume that a Federal program of’ 
activities to the extent of ten billion 
dollars has been established. The 
monetary provisions to meet these 
budgetary requirements might be fixed 
tentatively on the basis of the best 
judgment attainable at three billion 
dollars, two billion dollars interest on 
bank loans, and five billion dollars new 
money. ‘These provisions, I believe, 
would be adequate to bring about 
prompt reémployment and the mone- 
tary proportions would probably meet 
reasonably the situation. As people 
are reémployed fully at reasonable 
wage standards, the moneys would be 
placed immediately into active circula- 
tion all over the country as budgetary 
payments are wade. This new circu- 
lation would react promptly upon pri- 
vate busjness and would bring about 
rapid resuscitation of private activi- 
ties. I believe that this course could 
be carried out under the present level 
of prices, without producing material 
increase. If, however, the new money 
as circulated should result in an undue 
increase of prices and would indicate 
danger of inflation and dislocation, the 
Government and its special subsidiary 
boards’ technical provisions,:- would be 
able to reconstitute the monetary pro- 
portions through which the national 
budget would be carried out. 


162 


If prices should rise beyond “expec- 
tation of the original budgetary pro- 
portions, the fact would be shown 


through systematic price index numbers’ 


maintained by a Bureau of Informa- 
tion. The Government would then be 
able to readjust the allocation of mone- 
tary means so as to provide a correc- 
tive upon prices. It would reduce, for 
example, the amount of new money is- 
sued from five billion dollars to four and 
a half billion dollars, and would in- 
crease the interest on bank loans from 
two billion dollars to two and a half 
billion dollars. The aggregate budget- 
ary provisions would remain the same, 
but the shift in proportions would re- 
sult in prompt contraction of monetary 
circulation. This would be effected 
both by the half billion dollars smaller 
volume of new money issued and, by the 
additional half billion dollars of interest 
on bank loans. Both are deflationary 
controls exercised by the bank in ac- 
cordance with exact information and 
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countrywide determination of policy. 

Conversely, if prices should fall, the 
budgetary proportions would be readily 
shifted in the reverse direction. The 
new money issue could be increased 
and the interest decreased; both would 
be inflationary controls which would 
bring prices back to the desired normal. 

The Government, given exclusive 
and full power to deal with monetary 
elements, and with full information 
with respect to industrial developments 
and needs, would be in position to make 
continuous adjustments in monetary 
proportions so as to preserve substan- 
tially stable prices in accordance with 
national policy. The future extent of 
government activities and budgetary 
needs would depend upon experience. 

I believe that the assumption by the 
government of the responsibility to 
maintain a steady flow of money, as 
suggested here, is desirable and really 
essential if adequate and stable money 
is to be assured to the country. 
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icy and related economic topics; and chairman of the 
National Association for Credit Control, founded to pro- 
mote public education in money, banking, and credit. 
He is a banker-economist, formerly connected with the 
Chase National Bank, New York City, and other large 
financial jnstitutions; a frequent contributor to many 
publications; and a lecturer and writer on financial, 
political, and ecopomic subjects. 


Financial Planning—lIts Political and Economic Bases 
By A. E. Buck 


LTHOUGH financial planning is 
the heart of budgeting, it is 
vaguely understood as yet by many of 
our public authorities. For this rea- 
son, our governmental budgets are in 
many instances formulated along nar- 
row and unsatisfactory lines. They 
often present little more than year-to- 
year previsions of necessary expendi- 
tures, the treatment of revenues avail- 
able to finance such expenditures being 
wholly inadequate. Economic and so- 
cial conditions, unless quite compel- 
ling, are practically disregarded in the 
preparation of these budgets. Official 
foresight of a long-range character is 
usually lacking; so also is any attempt 
on the part of public authorities to 
correlate the fiscal requirements of 
the various governmental units on 
the different levels of the Federal 
structure. , 

This situation, it seems, calls for a 
statement, or perhaps to be more 
exact, a restatement, of the purpose, 
technique, and implications of finan- 
cial planning under our form of gov- 
ernment. 


FINANCIAL PLANNING AND THE 
Bouncer 


The main purpose of financial plan- 
ning, as applied to any one of our gov- 
ernmental units, is to serve as the 
groundwork of the budget. This fact 
alone sets at least three definite 
bounds to such planning. (1) It must 
be directed to a consideration of both 
the income and the outgo of the gov- 
ernmental unit, with the idea of bal- 
ancing the one against the other. 
(2) It must take into account all the 
financial requirements of the govern- 


mental unit. (3) It must allocate 
these requirements to a definite period 
of time. 

During the boom times of the decade 
following the World War, our public 
authorities hardly ever gave the same 
consideration to revenues that they 
gave to expenditures. While they 
planned the expenditures of their 
units, at least after a fashion, they did 
not find it necessary to pay much at- 
tention to the revenues. When the 
depression came, this habit of spend- 
ing without being greatly concerned 
about the means of financing was not 
easy to change. It soon brought on 
financial difficulties for many govern- 
mental units. Large and growing 
deficits resulted in their budgets. 
While these deficits might not have 
been avoided under the circumstances, 
they could doubtless have been con- 
siderably lessened by giving proper at- 
tention to revenue estimates and col- 
lections. However, the continuation 
of large expenditures, as was often the 
case, tended to offset any gains from 
revenue plannjng. As the depression 
dragged on, there were added to these 
expendigures certain emergency re- 
quirements, which still further ham- 
pered whatever efforts were made to 
prevent budgetary deficiencies. 


Balanced budgets 


Out of this situation came the de- 
mand, rather feeble at first but more 
insistent as time went on, for budget- 
ary balancing. In attempting to meet 
this demand, public authorities tried 
certain formulas. The most obvious 
formula, and the one first applied, was 
the sealing down of expenditures, 
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which was usually accomplished by a 
percentage reduction of salaries, by 
administrative economies, and by a 
lowering of fixed charges, such as in- 
terest rates. This formula was ap- 
plied to the expenditures of the Na- 
tional Government in the early days 
of the Roosevelt Administration, re- 
sulting in a large reduction in salaries 
and pensions, certain administrative 
savings, and later a paring down of the 
interest rates of some bond issues. 
State and local authorities frequently 
used the same formula in attempting 
to balance their budgets. 

Until certain emergency expendi- 
tures had to be added to the reduced 
ordinary expenditures, this formula 
seemed to hold considerable promise 
of bringing revenues and expenditures 
into balance. But with the rapidly 
increasing emergency expenditures, it 
soon became apparent that nothing 
had been gained. It was simply a 
matter, to use the quaint reasoning of 
the Italian street vendor, of losing on 
the “banan’” what had been gained 
on the “peanut.” As the cost of living 
increased, it became necessary to re- 
store salary cuts and pension reduc- 
tions. Soon the ordinary expenditures 
were so affected by the emergency ex- 
penditures that, the latter operated to 
increase the former,*and the two 
groups became inextricably mingled 
at certain points. This wa8, and is 
still, the case in the National Govern- 
ment. The same thing applies, on a 
smaller scale, in many of the state and 
local governments. The probable re- 
sult of this tendency, following eco- 
nomic recovery, will be a new high 
level for the ordinary expenditures of 
practically all governmental units. 
This effect will be most noticeable in 
the case of the National Government, 
because of the expansionist policy, 
fostering enormous public works, 
which has controlled the making of 
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emergency expenditures during recent 
months. 

A second formula for balancing the 
budget, now being urged more and 
more, calls for an increase of revenues 
through added tax rates or through a 
general revision and readjustment of 
the tax systems of national, state, 
and local governments. Months ago 
many local authorities began to raise 
existing tax rates and to add certain 
minor taxes. State authorities did 
likewise in several instances. What 
they did, however, was influenced in 
no small degree by the subsidies which 
they got, or hoped to get, from the 
National Government. The latter 
government authorized numerous tem- 
porary taxes to meet a small part of 
its vast spending program. A general 
revision of the national tax system was 
discussed and deferred pending an im- 
provement in the economic situation 
of the country. But during the past 
summer certain changes, principally 
in the income, inheritance, and cor- 
poration taxes, were made by Congress 
at the President’s insistence. Follow- 
ing these changes, the President an- 
nounced in his “Summation of the 
1936 Budget” that he thought the 
Federal tax system was adequate, at 
least for the present, and that atten- 
tion should henceforth be centered on 
a gradual reduction of the emergency 
expenditures. He hoped by this 
method, as he put it, to reduce “the 
spread between income and outgo.” 

So a third formula for budgetary 
balancing, once revered by budgeteers, 
comes again to the front. It is a 
judicious combination of the two 
formulas just noted, and a sounder 
basis than either for action. It com- 
prehends a refashioning of the tax sys- 
tems on the three levels of our govern- 
ment with the idea of producing 
greater revenues in a more equitable 
manner, and at the sarhe time a con- 
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siderable reduction of public expendi- 
tures, particularly those for emergency 
purposes which appear to be of doubt- 
ful value. The application of this 
formula will not immediately elimi- 
nate the use of public credit in all gov- 
ernmental units. Several of these 
units find their financial condition so 
precarious that they will need to use 
borrowings for some time to assist in 
financing their necessary expenditures. 
But eventually the budgets of such 
units must be balanced by the pro- 
ceeds of taxation, if bankruptcy is to 
be avoided. The alternatives to 
heavier taxation are interminable re- 
fundings with mounting interest rates, 
or out-and-out repudiation of debts, 
or, for the National Government, cur- 
rency inflation. The consequences of 
these alternatives are not at all pleas- 
ant to contemplate. 


Business cycles and budgeting 


On the assumption that business 
cycles represent a chronic and perhaps 
incurable condition of our national 
economy, it has been proposed that 
the balancing of governmental budg- 
ets should follow these cycles. When 
times are bad, it is asserted, public 
authorities should supplement dimin- 
ished revenues by borrowings, and 
thus make ends meet. Then when 
times are good, they should strive to 
have ample surpluses from taxes over 
and above all current needs to retire 
the debts previously contracted; and 
so in the course of each cycle to bal- 
ance their budgets. At first blush, 
this proposal would seem to be the 
Mecca toward which financially har- 
assed budgeteers might turn for com- 
fort if not for aid, but the way is beset 
with many difficulties. Not the least 
of these difficulties are the subtle and 
pervasive influences of party fortunes 
on financial planning, the lack of re- 
liable forecasts on the extent and dura- 
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tion of the alternating recessions and 
advances in business, and the seeming 
inability of most budgeteers to devise 
workable programs that look very far 
into the future. 


Budgetary comprehensiveness 


Financial planning must also reckon 
with the completeness or incomplete- 
ness of the budget. The old rule that 
the budget should include all income 
and all outgo of the governmental unit 
to which it applied is not very widely 
observed in this country. The finan- 
cial requirements of public agencies, 
especially those of self-supporting en- 
terprises, are often omitted from the 
budget. Capital expenditures and 
their means of financing are often ex- 
cluded, too. Sometimes the budget 
represents merely the current require- 
ments from the general fund, such 
other funds as may exist being left out 
of account. 

In attempting to present a complete 
financial picture, our governmental au- 
thorities have usually moved toward 
a gross budget, setting forth the total 
requirements of all agencies regardless 
of their general character. When the 
requirements of self-supporting enter- 


‘prises or self-contained agencies’ are 


thus included, they serve to give ap | 
exaggerated infpression of the total 
governmental requirements. Such im- 
pression “is avoided and the compre- 
hensiveness of the budget preserved 
at the same time by the use of an an- 
nexed budget for each enterprise or 
agency of this nature. The surplus 
or deficit of each annexed budget is 
carried into the general budget, and 
the latter then becomes a net budget. 
The use of annexed budgets was in- 
augurated in the national budget for 
1936, the financial requirements of the 
Post Office Department, the Recon- 
struction Finance Corporation, the 
Tennessee Valley Authority, and the 
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District of Columbia being presented 
in such budgets. Hence the general 
budget for 1986 carried only the net 
requirements of each of these agencies 
while the annexed budget in each case 
presented the gross income and outgo. 
This method, it seems, may also be ap- 
plied by state and local budgeteers in 
the interest of more comprehensive 
budgets and with the advantage of 
greater clarity in financial planning. 


Capital budgeting in state and local 
governments s 


For some time the need for capital 
or improvement budgeting has been 
apparent in state and local govern- 
ments, and it has now become quite 
urgent. These governments, unlike 
the National Government, are con- 
fronted with rather intricate methods 
of financing their capital requirements, 
such as the use of borrowings, Federal 
subsidies, tax receipts, special assess- 
ments, utility earnings, and fund re- 
serves. Hence some correlation of 
these divers sources of income with the 
various capital projects is necessary, 
not just for one year but for as long 
as five years. The longer program is 
needed in order to apportion outlay 
costs equitably over future years. It 
is also required as an adequate basis 
for the capital or improvement budget, 
which should be presented annually as 
a part of the general budfet. The 
preparation of this program and its 
proper integration with the general 
budget is an essential task of financial 
planning, and one that should not be 
neglected any longer. 

The requirement that the budget 
must be voted or authorized at regular 
intervals, usually a year, makes it nec- 
essary to focus financial planning 
mainly on this period. The year is 
the logical time unit for financial ad- 
ministration, and consequently for the 
budget. But this does not mean, as 
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just indicated above, that financial 
planning should be limited to annual 
previsions; on the contrary, it should 
take a much longer view of many 
fiscal matters, such as capital require- 
ments, amortization of existing in- 
debtedness, payment of interest, pen- 
sions, retirements, and other fixed 
charges. The conditions engendered 
by the depression serve to make long- 
range planning increasingly necessary 
during the next few years, if budgetary 
equilibrium is to be restored in the 
finances of our governmental units. 


TECHNIQUE oF FINANCIAL 
PLANNING 


Financial planning, from the proce- 
dural standpoint, involves two succes- 
sive phases: formulation and authori- 
zation. To the first phase belongs the 
preparation of the budget and all sup- 
porting data, and to the second, the 
voting of the budget. 

The tendency in recent years has 
been decidedly in the direction of mak- 
ing the executive responsible for the 
preparation of the budget and for the 
construction of such long-range pro- 
grams as were needed to support the 
budgetary plan. But in the exercise 
of this responsibility the executive has 
usually had to contend with considera- 
ble pressure and even rivalry on the 
part of the legislature. The legisla- 
ture, particularly in the national and 
state governments, has not yet relin- 
quished its old power of devising fiscal 
plans, which it exercised for a century . 
ormore. Asa result, the formulation 
of the budget in many governmental 
units is influenced as much or more by 
the attitude and ‘action of the legis- 
lature as by the design and effort of the 
executive. The effect of this method, 
generally speaking, has been to ham- 
per financial planning. The vesting 
of full authority in the executive for 
the preparation of thé budget seems 
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highly desirable. The legislature is 
equipped to review, to criticize, and, if 
need be, to modify the budget before 
voting it, but that is all. Our budget- 
ary experience in recent years seems 
clearly to indicate that such is the 
case. 


Executive and staff 


In preparing the budget, the execu- 
tive is usually provided with a staff of 
some kind, which is quite essential. 
The training and experience of this 
staff oftentimes determines the general 
character of the planning that goes 
into the budget. But aside from the 
quality of staff service, the executive 
is always compelled to work within a 
given frame; his efforts in planning are 
circumscribed by constitutional and 
statutory provisions, and his vision is 
limited by local traditions and poli- 
cies. He has little or no choice in 
such matters as governmental scope, 
departmental organization, obligatory 
expenditures, forms of taxation, and 
current methods of financing. Yet he 
must secure some flexibility in finan- 
cial planning so as to meet the 
changing economic and social condi- 
tions of the community, the state, or 
the Nation, as the case may be. 

The effects of changing economic 
and social conditions should be kept 
constantly in mind during the whole 
process of financial planning. De- 
pression budgeting in most govern- 
mental units is quite different from 
normal budgeting; the former must 
take into account the stresses and 
strains set up in the social order by 
the recession of business and industry. 
This involves the formulation of defi- 
nite policies to meet contracting reve- 
nues, on the one hand, and growing 
unemployment, on the other. In the 
absence of such ‘policies, our public 
authorities are driven first in one di- 
rection and then in the other—from 
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severe contraction of governmental ex- 
penditures to inflationary spending 
for works relief. Regardless of the 
direction in which they happen to be 
going at the time, they pay little or no 
attention to the relative value of 
different expenditures. Useless ex- 
penditures are not first weeded out, 
and then the economically doubtful 
ones; but all expenditures, essential or 
otherwise, with the possible exception 
of fixed charges, are cut on a percent- 
age basis. Restorations are later 
made on the same basis. Lasting 
economy is not gained by such a con- 
tractionist policy. 

A searching study of the entire field 
of public expenditures in this country 
is needed as a guide for our budgeteers. 
Joseph Sykes has projected such a 
study for Great Britain, the first vol- 
ume of which has been published un- 
der the title, British Public Expendi- 
ture, 1921-1931. Of equal importance 
to financial planning is a study of the 
effects of the various sources of reve- 
nue on the economy of the nation. 
Tariffs may be such as to derange the 
internal business of the country; some 
taxes may drive industry from one sec- 
tion to another; other taxes may pro- 
tect sectional enterprises at the ex- 
pense of the population as a whole. 
These effects need to be pondered in 
the revision of existing tax systems 
to secur® budgetary balancing. It 
should not be forgotten that all taxes 
have a double significance, one of 
which is fiscal, the other social; and 
that the latter is often the more im- 
portant. 


Authorization 


The authorization or voting of the 
budget, the second phase of financial 
planning, is essentially a function of 
the legislature under our system of 
government. But this does not mean 
that the legislature should attempt to 
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crowd the executive out of the picture 
by trying to formulate the budget. 
The two branches should work to- 
gether for the best results, with the 
legislature free to approve or disap- 
prove the proposals of the executive. 
The legislative procedure for handling 
the budget, especially in the national 
and state governments, may be greatly 
improved by the simplification of com- 
mittee organization and by the use of 
open discussion on the floor with the 
executive present to explain and de- 
fend the financial plan. 

As a final step in financial planning, 
full publicity should be given to the 
budget as adopted by the legislature, 
showing any modifications or revisions 
made by that body. Such a policy 
was inaugurated this year in the case 
of the national budget. Following the 
adjournment of Congress, a summa- 
tion of the 1936 budget was prepared 
by the Bureau of the Budget and re- 
leased to the newspapers on Septem- 
ber 30. It carried a statement by the 
President relative to business and fis- 
cal conditions. It presented revised 
revenue and expenditure estimates, 
reflecting the effects of changed condi- 
tions and the results of congressional 
action. This summation was pub- 
lished in full by several of the leading 
newspapers of the couxtry. 


FINANCIAL PLANNING IŅ THE 
FEDERAL STRUCTURE 


The constitutional status of the 
three levels of government—national, 
state, and local—in our Federal struc- 
ture tends to cast financial planning 
for the country as a whole into three 
non-communicating compartments. 
Public authorities on each level may 
go ahead in planning their financial 
requirements with little or no regard 
for the budgetary needs of the other 
two levels. This is notably the case 
as between the national and the state 
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gowrernments. The depression financ- 
ing policies recently pursued by the 
national authorities have, however, 
made it necessary, at least tempora- 
rife, for the state authorities to co- 
operate with those at Washington in 
certain phases of their financial plan- 
nizg. The same thing may be said of 
the local authorities, although their 
pcsition is somewhat different. But 
asde from this temporary ccdpera- 
tian between the several authorities, 
nc means exists at present whereby 
the financial requirements on the three 
levels of government may be some- 
wzat related during the process of 
pEnning. Of course, there is the 
stDervision exercised by several states 
ovar local budgeting within their 
jucisdictions, but this is usually quite 
ineffective from the standpcint of 
broad planning. 

It seems highly desirable that we 
skould have a system of codperative 
panning in financing our national, 
state, and local governments. The 
lack of such a system makes for ineffi- 
cnt spending, inequitable taxes, and 
b=rdensome debts. Public moneys 
are spent needlessly on duplicate or 
uæless functions. Taxes are improp- 
ery distributed on the three levels, 
tke financial burden being much 
heavier at some points than at 
ozhers. 

Although constitutional lawyers 
may not agree, it is quite possible to 
devise a system of codperative plan- 
ning for financial matters, in which our 
n=tional and state authorities would 
take the lead. In working out the de- 
tails of such a system, the existing gov- 
emmental functions on the different 
levels should be examined carefully 
vith the idea of determining which 
f=nctions should be performed on each 
level, and which should be carried on 
ccdperatively. Then the financing of 
these functions, as * redistzibuted, 


- Financial Puranninc—Its Pourrican anp Economic BASES 169 


should be studied to ascertain how 
their costs should be borne by the 
different levels. And finally, this re- 
distribution of the functions and re- 


allocation of their costs should be 
regarded as among the determining 
factors in the refashioning of our 
whole system of taxation. 


A. E. Buck is a staff member of the Institute of 
Public Administration, New York City. He has 
participated in numerous surveys of state and local 
governments; he has served as adviser on financial 
matters to the governors and finance directors of 
several states, and recently as technical adviser to 
the United States Bureau of the Budget. He is 
author of “Public Budgeting” (1929), “The Budget 
in Governments of Today” (1934), and other books. 


An Inventory of State Supervision of Local Finance 
By Wvruire KILPATRICK 


UEY LONG symbolized the 
breakdown in the customary re- 
lations between state and local gov- 
ernments. Under the drive of this 
powerful and erratic personality, 
Louisiana centralized control of local 
government in the state to an unprece- 
dented degree. Indeed, more than 
one of the Long statutes embodied the 
proposals of the centralizers who 
viewed askance their unexpected spon- 
sorage by the state dictator. Long 
merely carried centralization to a logi- 
cal conclusion as a device to buttress 
his machine. Conversely, the condi- 
tions in local government which per- 
mitted the Long machine attested to 
the failure of chaotic decentralization 
to remedy deep-seated disorders. 
Viewed from either standpoint, the 
Long episode demonstrated the need 
for reordering relations between states 
and communities as much to make a 
Long unnecessary as to make him im- 
possible. 


_Breaxpown IN FISCAL RELATIONS 


Louisiana only dramatized what has 
been occurring less sensationally in 
other states either by a lurch toward 
centralization or a lurch back to out- 
worn institutions. The paramount 
fact, making easier an understanding 
of the possibility of past and future 
Longs, is that the movement for state 
control or supervision of localities has 
itself broken down. So sweeping a 
conclusion often is admitted with ref- 
erence to statutory control. Nor has 
administrative control fulfilled the too 
optimistic expectations of its early ad- 
vocates. Near the end of the last 
century, administrative control was 


hit upon as an instrument by which 
the state could enforce its stat- 
utes through administrative organs. 
The early conception was narrow. 
Since statutes were recognized to be 
paper rules unenforceable in them- 
selves, the aim was to create adminis- 
trative arms, policemen, to carry out 
the state’s orders by control of admin- 
istrative detail formerly regulated by 
statute or neglected. So simple a 
conception proved unworkable. Over- 
simplifying the problem, this concept 
assumed the ability of state policemen 
to recreate local governments by re- 
quiring adherence to state laws often 
lacking perception of local needs. 

The persistent ferment of reform in 
communities, the evolution of new 
methods of fiscal management, the 
creation of new relationships between 
communities and the National Gov- 
ernment—all combined to challenge 
the formula of state control by admin- 
istrative agents. Static state control 
is always marked by the endeavor of 
the state to superimpose its purposes 
upon local communities. Dynamic 
state supervision recognizes that 
changing local communities them- 
selves must participate in the process 
if the effort is to be fruitful and not a 
sterile paper reorganization. Super- 
vision must be viewed not as an end 
for law enforcement but as a means to 
the end of a responsible government 
placed under public control. Super- 
vision is or can be made a means to 
implement the healthy functioning of 
financial and civic life. 

The movement for local home rule, 
which became especially prominent 
during the first two decades of the 
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STATE SUPERVISION 


present century, likewise proved rela- 
tively ineffective as an instrument for 

- the improvement of local government. 
Constitutional home rule has proved 
to be one of those reforms for which 
men shout themselves hoarse and 
afterward wonder what all the shout- 
ing was about. By constitutional pro- 
vision, powers are granted to munici- 
palities coterminous with the limita- 
tions placed upon the legislature. Yet 
the legislature must take action in ex- 
plicitly defining the grants to localities, 
since constitutional amendments nec- 
essarily are general in the terminol- 
ogy with which home rule is granted. 
The terminology invokes such phrases 
as “municipal affairs” or “local con- 
cerns,” which require both legislative 
determination and judicial adjudica- 
cation. Consequently, the communi- 
ties are pinned by a double-pronged 
fork by which local home rule actually 
becomes “legislative home rule” or 
“Judicial home rule.” 


Posrrive SUPERVISION VERSUS 
Necarive Controu 


Despite their relative ineffective- 
ness, state administrative control 
and home rule have left a substantial 
deposit of gains that point the way to- 
ward improvement. Constitutional 
home rule has created or widened the 
local charter-making powers. Special 
and local legislative acts have been 
minimized, if not eliminated. A vari- 
able list of so-called local powers has 
been set forth. These are subject to 
varying judicial interpretations which 
relieve the pressure from state interfer- 
ence in purely local matters without 
defining a body of functions for exclu- 
sive local control. 

A measure of success marks the 
fiscal relations, especially in budgeting, 
reporting, and debt regulation, when 
the state undertakes a supervisory in- 
stead of a *controlling relatiogship. 
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Almost invariably, the discussion con- 
fuses the two in objectives and in ap- 
plication. Supervisory relationships 
do not disturb local responsibility 
within specified fields. State control, 
on the other hand, reduces the respon- _ 
sibility of the localities to that of mere 
agents carrying out state orders. Su- 
pervision entails state responsibility, 
not for immediate administration but 
for the state performance of functions 
that implement local administration 
without controlling its detailed acts. 

Within these fields the quiet and 
often overlooked activities of state de- 
partments have been helpful. Going 
on to the control of local purposes and 
action in detail, the state succeeds in 
deadening local reformation. The 
state becomes encumbered with detail, 
does over the work already performed 
locally, and fails to bring expert 
knowledge to the solution of financial 
questions. Only as the state itself 
specializes in techniques is it able to 
act beneficially for local administra- 
tion. 

The distinction between a special- 
ized supervisory program and a dupli- 
cating control program opens the gate- 
way to vitalizing administrative rela- 
tions between states and localities. 
Once within the door, what path shall 
be chosen? Instead of the path of 
negative, restrictive, and detailed con- 
trol, the road of positive and affirma- 
tive assistance must be chosen. Thus 
in the field of public credit, instead of 
merely maintaining all sorts of regula- 
tions informing the localities what 
they cannot do, the states should ex- 
tend loans to communities and aid 
them in the exercise of their credit. 
This would be a positive promotion of 
social purposes in a way consonant 
with efficient administration. The 
majority of states invest funds in local 
securities and in a few cases lend 
to municipalities, usually in small 
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amounts, while the Federal Govern- 
ment is successfully undertaking the 
experiment of nationally extended 
loans. Aside from the direct aim of 
planning public works, the indirect 
effect is sanely to regulate public 
credit in the setting of terms, redemp- 
tion method, and interest rates, and in 
the review of the legal, financial, and 
engineering characteristics of projects. 
Instead of an attempt to enforce 
“soodness” by negative legal edicts, 
credit regulation would become a by- 
product to the positive upbuilding of 
communities and the Nation. A per- 
manent credit mechanism, involving a 
national revolving fund and wider state 
loans-or investments, would be admin- 
istered through rules attaining far 
greater savings than many repressive 
measures. The maintenance of un- 
used borrowing capacity, a balanced 
use of tax revenue for improvements 
so as to reduce borrowings, relative 
short-term bonds, and a low ratio of 
debt service to current revenue are the 
types of credit regulation to be aided 
by national and state lending agencies. 

Fiscal relationships between states 
and localities bear a close causal con- 
nection with the reorganization of 
local structure. Supervisory or con- 
trol schemes are presumed to warrant 
exaggerated benefits, similar to patent 
medicine nostrums, that can be accom- 
plished only by local structaral re- 
form. Control is presumed to correct 
the deficiencies in local organization 
and maladjustments in local areas, to 
make up for incompetence in local per- 
sonnel, and to protect taxpayers from 
extravagance after they have failed to 
protect themselves. Neither supervi- 
sion nor control can accomplish these 
ends without the local reordering of 
structure and administration. Defi- 
ciencies in local structure complicate 
the task of state supervision. In state 
after state the most formidable ob- 
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stacle to efficient performance of su- 
pervisory duties arises from faulty 
local organization and the multiplicity 
of local units. Supervision can best 
be effective when the state deals with 
adequately organized and capably 
managed communities. 

The conclusion is ventured that a. 
structural bed rock is a vital need to 
prevent the negation of supervisory 
effort. Similar to the engineering con- 
struction of a bridge, many supervi- 
sory plans have miscarried because the 
early piles driven into the river mud 
have sunk into a morass, and scaffold- 
ing has been thrown across the river 
resting upon fragile foundations and 
incapable of carrying heavy traffic. 
To erect concrete piers supporting a 
substantial bridge, the state must 
transcend the multiplicity of local units 
and the artificiality of geographical 
lines. A “constructive” reduction in 
the number of local units can be 
effected for supervisory purposes, 
without molesting the units them- 
selves, through using regional areas as 
the basis for supervisory organization. 
The county or district mode of super- 
visory administration is invoked by 
education, health, and welfare depart- 
ments, with slight use of regions by 
financial agencies. The regional dis- 
trict can be used by the state as the 
unit through which local records and 
budgets are installed, accounts au- 
dited, reports collected, and expendi- 
tures or bonds reviewed. 


Fiscat Copes REGULATING 
PROCEDURES 


The state itself is best adapted to a 
regulation of local fiscal processes 
by codes specifying the procedures 
through which local affairs are ad- 
ministered. Local financial adminis- 
tration may be viewed as one process 
from the first assessment of property to 
the last expenditure in*a complete 
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cycle of events; and the single cycle is 
broken down into a series of processes, 
involving assessment, budgeting, bor- 
rowing, revenue collection, expendi- 
ture, purchasing, public employment, 
improvement programing, accounting, 
auditing, and reporting. These proc- 
esses, in a varying degree, are suscepti- 
ble of standardization by state statute 
with a latitude permitting interpreta- 
tion by administrative agencies and 
local officials. Procedures involve the 
methods of how administration is con- 
ducted and the ways of performing 
functions, in contrast to what is to be 
accomplished by administration and 
the purposes served by functions. 
Consequently, procedures Jend them- 
selves more to standardization, as a 
means of “putting teeth into supervi- 
sion,” than do decisions of policy in- 
volved in a variety of purposes. 

The very number, size, and obsoles- 
cence of the state statutes governing 
local fiscal processes attest to the con- 
fusion and the archaic methods per- 
mitted. Since the state must regulate 
procedures in some fashion, for ill or 
good, the one question is whether the 
state will continue regulations either 
inconsistent or obsolete, or combine 
the regulations into a single and coher- 
ent fiscal code. Codification of local 
finance laws does not stop with re- 
pealing conflicting provisions and re- 
arranging sections in a logical scheme. 
Codification means interrelating the 
laws governing each process with each 
other so that a major plan regulates 
the entire field of local finance. The 
newest and best’ tested techniques 
must be employed. Analogous to as- 
sembling the parts of a machine, the 
assembling of a fiscal code is selective 
in discarding obsolete parts and sub- 
stituting modern devices. Adjust- 
ment of the code to administrative 
supervision permits the regulations to 
be brief, elastic, and experimental]. 
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Codification in the full sense makes 
possible the fulfillment of the outstand- 
ing requirement for the integration of 
the financial processes and administra- 
tion. The imperative need for inte- 
gration is demonstrated as much by 
the failures as by the successes of ad- 
ministrative reform. In large part, 
the trouble in improving administra- 
tion has been that the reforms were 
separate efforts unrelated to a common 
program. Each aspect of reform is 
like a wave—whether of budgeting, 
personnel technique, or accounting— 
that separately advances and then 
recedes. The need is for an integra- 
tion of the various methods into a sys- 
tem by which reform can be advanced 
coherently on a broad front. 


VALD or ILLUSORY 
EXPENDITURE CONTROL 


Integration through codification and 
supervision is insufficient to those who 
wish the state to do the work of the 
communities in controlling expendi- 
ture through limitation of taxes, 
budget appropriations, and borrow- 
ings. In the wild scramble for tax re- 
duction, not merely community pro- 
grams but improved administration is 
jeopardized. A restatement of the 
arguments over tax and debt limita- 
tion may be forgone, and instead at- 
tention may be directed toward the 
motives prompting limitations and the 
possibility of redirecting the effort into 
fruitful channels. Stripped to bald 
terms, the fight over limitation is a 
struggle between those who wish to 
utilize public expenditure as a means 
for social improvement and those who, 
lacking faith m government, wish to 
restrict public operations to a mini- 
mum. An unsavory aspect of the 
fight, going on behind catchy symbols, 
is that advocates of social improve- 
ment are tempted to acquiesce in ex- 
travagance, which in the end retards 
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their cause, while proponents of limita- 
tion resort to a device that may reduce 
taxes but cripples efficiency. 

That “over-all” tax limits could have 
been adopted recently in such numbers 
should be a sobering reminder of the 
acute disorders inviting remedy. The 
maladjustment of functional costs to 
tax resources requires a reallocation of 
costs to relieve the excessive strains 
against which protest is justly entered. 
A broad equalization of costs among 
different revenue sources, as well as be- 
tween public units, may be attained in 
a balanced tax structure. The one 
most potent argument advanced for 
limitation is that it involves a broaden- 
ing of the tax base. Since a realloca- 
tion of costs and resources is feasible 
without limitation, the need is urgent 
for a tax reorganization rather than a 
continuance of the profitless contro- 
versy over tax limits. 


Formulation of standards 


The one most commonly advanced 
substitute for limitation, administra- 
tive control, has not developed in 
America as a dependable instrument. 
Indeed, the states imposing severe tax 
limits, like Indiana, New Mexico, Ohio, 
and Oklahoma, have tried out adminis- 
trative control with meager results in 
lasting efficiency. The conclusion is 
not, however, that administration as a 
mode of supervision is to be discarded. 
Rather, supervision itself invites dras- 
tic revision. Probably the one most 
promising approach is through the 
formulation of standards of costs and 
services.1 Assuming as a premise that 
some type of tax and debt limit will 
be continued, the limits may be re- 
cast as norms applied by state and lo- 


1 The reader is invited to examine the author’s 
accompanying chapter on “Classification and 
Measurement of Public Expenditures,” which 
treats of this subject in more detail. 
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cal agencies. Five requirements are 
discernible: 

1. A greater degree of objectivity is 
essential to read meaning into the sub- 
jective values usually associated with 
generalized rules. Quantitative and 
qualitative scales of values must be 
invoked setting forth minimum stand- 
ards, conditioned standards stimu- 
lating effort by public units, and maxi- 
mum standards representing excessive 
costs. 

2. The standards must be of a char- 
acter to permit their definition by legis- 
lation in broad terms, setting forth the 
character of the action expected of the 
administrative agencies. 

8. In drafting standards a wider 
participation of the officials and the 
public units affected must be secured. 
In effect, standards become rules of 
law, and as law they will neither ex- 
press rules of conduct nor be observed 
unless consent is given by the governed 
through a genuine share in their formu- 
lation. 

4. Like other rules of law, standards 
require codification. Hearings on 
cases appealed from disputed inter- 
pretations of standards to boards of 
review require specific allegations con- 
cerning the application of the codes 
and the creation of recorded case law 
of administrative tribunals. Too 
rarely is this course followed in per- 
sonalized administrative action? 

2 An instance of the usual lack of standards in 
the state control of local budgets is afforded by 
a state with an advertised control plan. In a 
conversation with the chief promoter of appeals 
to the state board, the author asked: “What 
method, rules, or standards do you use in finding 
out whether to appeal to the state for tax reduc- 
tion and in presenting your case on review?” 
He replied: “I have none. I merely go fishing 
and get up petitions for reduction. Upon ap- 
peal we try to find out if there are any fish on 
the hooks.” Even when not so openly done, the 
state can acquire jurisdiction on any pretext 
and render a decision on other points unrelated 
to the ostensible allegation of the appeal. 
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5. The detailed administration of 
standards may be delegated to review 
boards of regional areas, subject to ap- 
pellate reviews by the state in cases 
involving abuses. 

Unobtrusively more genuine ex- 
penditure control has been exercised 
under another name than by the so- 
called control agencies, whose actual 
results have fallen short of their ad- 
vertised gains. State functional de- 
partments affect the course of the two 
most expensive types of expenditure, 
capital outlays and personnel costs, 
by reviewing local improvement plans 
and by regulations of the choice and 
pay of personnel. In the majority of 
states, the functional departments 
either check the adequacy of local 
plans or suggest state-drafted specifi- 
cations in building schoolhouses, laying 
highways, ‘constructing water works 
and sewer plants, and erecting welfare 
buildings. Personnel is: especially 
likely to be regulated in the field of 
education. Too frequently, however, 
the functional departments are con- 
cerned mainly with promoting serv- 
ices. The budgetary condition of lo- 
calities, costs, and tax capacities are 
viewed as of secondary importance. 
Yet the reviews and regulations are a 
means for planned economy because 
they insure the local use of reviewed 
specifications. 

The functional departments cannot 
substitute for purely fiscal agencies. 
The gaps in functional supervision of 
local finance, especially outside of edu- 
cation, are so frequent and so wide that 
adequate supervision does not result. 
The states do not maintain functional 
departments for all local functions, and 
a large margin of local finance remains 
untouched by functional supervision. 
Probably more important is the in- 
ability of functional supervision to 
consider the problem of local finance 
as a whole arid to view the finances of a 
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unit as a unit instead of according to 
the claims of each function. A degree 
of overlapping is likely to exist among 
state departments with functional 
agencies vieing with each other and 
the fiscal agency. Coérdination of 
purpose and effort among state depart- 
ments, now largely lacking, is essential 
to harmonize the program. The re- 
porting of local statistics, for example, 
is woefully inadequate because of the 
lack of codrdination. 


Turee-Levet RELATIONSHIP 


An inviting prospect by which to 
break down insulated departmental- 
ism is formed by the newly created 
state planning boards. Sponsored 
during the past two years by the Na- 
tional Resources Committee, state 
agencies were temporarily instituted 
in nearly all the states. By August 
15, 1935, thirty-three states had con- 
verted their boards into permanent 
state planning agencies; in thirteen 
states nonstatutory boards are opera- 
tive by virtue of appointment by the 
governors; and only two states lack 
either type of board. The quick ac- 
ceptance of the state planning board 
idea attests to the validity of the con- 
ception and is an augury of its future 
usefulness. The character of the rela- 
tion betweensthe national and state 
planning boards is significant in giving 
each state control over its own agency 
and in giving the national agency tech- 
nical, advisory, and consultative serv- 
ices necessary to the functioning of the 
state boards. 

The basic task of the boards ob- 
viously is to map out the natural re- 
sources within each state and to fuse 
a social purpose into the planned use 
of the resources. To that end, the 
boards must resort to remedying the 
two most acute requirements of plan- 
ning, the needs for coédrdinating state 
departmental programs and for stimu- 
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lating local planning agencies. The 
texts of the 1935 acts reveal an appre- 
ciation of these needs. Invariably the 
laws provide for some type of coördi- 
nation for state public works. The 
heads of state departments are usually 
made members of the boards by statu- 
tory specification. In promoting local 
planning agencies and in assisting them 
in conducting surveys and in assem- 
bling programs, the state boards will 
give an impetus to extend the applica- 
tion of local planning. In the future, 
the boards must promote regional 
planning units in conformity with so- 
cial and economic resources in order to 
enrich local objectives and to afford a 
manageable number of local units with 
which and through which state-wide 
planning can be attained. 

No examination of intergovernmen- 
tal relations is complete or realistic 
without reference to the relations be- 
tween the local and national govern- 
ments. Two major catastrophes, the 
World War and the economic depres- 
sion, accelerated quiet tendencies for 
Federal action that intimately af- 
fect local communities.2 The Federal 
grants-in-aid embrace forest preserva- 
tion, agricultural extension, vocational 
education, and highway aid. In the 
Public Health Service, for example, the 
pattern of the Federaltate-local ad- 
ministration involves grants-in-aid, 
service of Federal officers as eonsult- 
ants to state and local health boards, 
the direct employment of Federal men 


3 The very extent of Federal services to locali- 
ties forms an imposing catalogue, comprising 
Public Works Administration, Works Progress 
Administration, Reconstruction Finance Corpo- 
ration, Office of Education, Farm Credit Ad- 
ministration, Bureau of Mines, Civil Service 
Commission, Engineering Corps, Bureau of Pub- 
lic Roads, Bureau of Standards, Bureau of the 
Census, Federal Power Commission, Bureau of 
Investigation, Children’s Bureau, U. S. Employ- 
ment Office, Public Health Service, and numer- 
ous other bureaus. 
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as state officers, the national setting 
of minimum standards for state and 
local funds, and an extensive inter- 
change of technical information. The 
Bureau of Standards furnishes stand- 
ards to municipalities for commodity 
specifications and other purposes, sup- 
plies model laws, ordinances, legal 
compendia, and manuals, and performs 
consulting services individually and 
through conferences. 

Extensive as was the pre-depression 
growth of Federal services to localities, 
the past four years have produced 
revolutionary changes with most of 
the New Deal agencies affecting local 
governments. What is or will be the 
effect upon American federalism and 
state relations to localities? The 
states perforce must admit a new part- 
ner to the firm; for what is emerging 
is a three-level, not the old two-level, 
relationship. A realistic conclusion 
is that in dividing authority the states 
possess the advantage of legal power 
and the nation has the advantage of 
superior economic resources. The ball 
is likely to be grounded near the mid- 
dle of these two lines. Public purpose 
can play a part in reaching a decision. 
Indeed, the New Dealers are conscious 
of the claims of local government. 
The Public Works Administration has 
successfully demonstrated the feasibil- 
ity of coöperation by all three levels of 
government. Here is not a “grab- 
bag” theory of spoils, but the conscious 
allocation of costs and responsibilities 
among all public units. Plans for re- 
lief and employment, as through the 
Social Security Board, envisage col- 
laborative action by smaller units with 
the National Government. Public 
housing is similar and will invoke local 
housing authorities. 


PROSPECTIVE ORGANIZATION 


If the state is to play a vital rôle in 
the three-level relationships—and the 
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state must either carry the ball or 
“muddle” the play—a reorganization 
of supervisory organization is impera- 
tive. An anomaly is that state super- 
vision is demanded of states whose own 
organization often is disorganized and 
represents the accretions of a century 
of haphazard growth. To unload 
supervisory functions upon states 
without adequate organization is the 
height of absurdity. Equally dis- 
quieting is the failure of many state 
reorganization plans to perceive the 
connection of state structural lines 
with local governments and the neces- 
sity for state reorganization which em- 
braces and assigns to state supervision 
a logical part in the entire plan. State 
reorganization has been confined 
largely to state functions, strictly de- 
fined, and local aspects of these func- 
tions have been treated as after- 
thoughts. The creation of state de- 
partments of local finance should be 
accepted as the consequence of state 
reorganization as well as the conse- 
quence of local needs. 

Embraced within the supervisory 
jurisdiction of the department should 
be the following related fiscal proc- 
esses: 

The reporting by the local govern- 
ments of the significant facts of ad- 
ministration so that they can more 
readily appraise past operations and 
decide future plans; 

The installation in the local govern- 
ments of improved systems of account- 
ing for the proper recording of facts; 

The auditing of facts as to adminis- 
trative conduct from the point of view 
of legality, fidelity, and efficiency; 

The budgeting of current and capital 
operations and the weaving of the facts 
as to fiscal administration into a locally 
controlling plan; 

The adherence to well-defined pro- 
cedures in the local use of taxing and 
borrowing powers; P 
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The installation in the local govern- 
ments of modern techniques for per- 
sonnel control; 

The formulation of standards of 
costs and services; 

State review of local budgets and 
bonds, confined to special operating 
phases or where abuses enter, and ac- 
companying the local application of 
standards; and 

Coérdination with other state de- 
partments, local and regional bodies, 
and the National Government in mat- 
ters affecting the local fiscal affairs. 


NeeEp ror COMMISSION 
ORGANIZATION 


Departmental organization at times 
is deemed to preclude the commission 
type of organization. Local finance 
supervision affords an instance for the 
need of this type of organization. Not 
charged with the direct administration 
of finance relations, the commission 
would be the codrdinating and super- 
visory body over the numerous agen- 
cies whose work touches local ad- 
ministration. A codrdinating body is 
especially desirable because of the 
parallel work of state functional and 
planning agencies and by reason of the 
relations to be harmonized with local 
and national agencies. In respect to 
the local finanee department, the com- 
mission’s duties would be both recom- 
mendatery in formulating programs in 
conjunction with the department, and 
supervisory in hearing protests against 
the work of the agency. The commis- 
sion could act as an appellate body or 
administrative tribunal to hear allega- 
tions of the violations of law by officials 
or private parties, as well as to conduct 
hearings on administrative cases not 
legally admissible to the courts. 

A significant possibility in organiza- 
tion that already has passed from the 
realm of theory to that of demonstra- 
tion consists in the unofficial organiza- 
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tions of state and local governments or 
of public officers’ associations. Vary- 
ing in membership, scope, and func- 
tions, as do these organizations, the 
recent period has witnessed the emer- 
gence of a score of associations. In the 
state field, the leagues of municipali- 
ties are particularly active. Through- 
out the depression period, the facilities 
of the associations have been placed 
at the disposal of the national and 
state departments. An instance is 
the American Municipal Association, 
which maintains a field staff of more 
than a score of men qualified in engi- 
neering finance, and administration. 
During the past two years, the field 
staff has actively assisted the Public 
Works Administration, the Federal 
Emergency Relief Administration, the 
Civil Works Administration, the 
Works Progress Administration, and 
other agencies by service to localities 
in each stage of the Federal program. 
The staff and the state leagues have 
performed like services at state capi- 
tals. 

The associations have demonstrated 
capacity in fostering improved admin- 
istrative techniques, especially in 
budgeting, city planning, and per- 
sonnel training. As service agencies 
they can lighten the task of state 
supervision and reduce the degree of 
detail imposed upon state agencies, if 
a harmonious and complemefitary re- 
lation is established between the pub- 
lic and the private organizations. By 
inviting the participation of the asso- 
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ciations in drafting regulations and 
, procedures, the states will more nearly 
approach a codperative mechanism 
than by imposing their own methods 
without consultation. Advisory coun- 
cils should contain representatives of 
the appropriate organizations. The 
associations afford a means for self- 
regulation and the evolving of stand- 
ards that will eliminate many of the 
inefficiencies now a serious hindrance 
to the relations between levels of gov- 
ernment. 

The leagues and associations are but 
one instance where the stream of 
events is cutting a new channel. Tak- 
ing a leaf out of the older device of 
grants-in-aid, public credit is being 
used to transcend traditional lines for 
social and regulatory purposes. Func- 
tional departments undertake activi- 
ties which at times exert more influ- 
ence upon local finance than do the 
fiscal agencies. The movement of 
state and local planning has won na- 
tion-wide approval in the almost si- 
multaneous creation of state planning 
boards in nearly all states. Locally 
the effect is to stimulate regionalism; 
and nationally the Federal Govern- 
ment has become the third member in 
the three-level administration. The 
impulses for collaborative action, in 
brief, have transcended the traditional 
framework. Federalism may take a 
new form. If guided into a codpera- 
tive pattern of administration, Amer- 
ican government will demonstrate its 
adaptability. 
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Federal Tax Administration 


By RoswELL Mageinu 


FULL appraisal of the efficiency 
and equity of the present meth- 
ods of Federal tax administration 
would be preceded in ordinary course 
by a description of the tasks confront- 
ing the Bureau of Internal Revenue, 
and the means adopted for performing 
them. But to describe adequately the 
organization and administration of the 
Bureau requires one volume;! a dis- 
cussion of the legal problems connected 
with the administration will easily fill 
another; ? and a critique of the present 
system, or a comparison of it with 
other foreign and domestic tax admin- 
istrations,® would occupy several more. 
Hence, this article will necessarily be 
highly selective. It will, in general, 
take a telescopic rather than a micro- 
scopic view of the Bureau of Internal 
Revenue, discussing some of the major 
problems of federal tax administration 
which confront it, with only such a re- 
cital of the general features of the or- 
ganization for administration as is ab- 
solutely requisite to the discussion. 


Sources OF Internat REVENUE 


The layman thinks of the Bureau of 
Internal Revenue as administering 
two or three taxes, such as an income 
tax, an estate tax, a tobacco tax, and a 
gasoline tax; actually it administers 
around sixty. These range from levies 
on many retailers to levies on a few 
manufacturers; from the sharply 
graduated imposts on estates, gifts, 

+See, e.g, Report of the Joint Committee on 
Internal Revenue Taxation, Vol. 3, U. S. Govt. 
Printing Office, 1928. 

®See Montgomery, Federal Tax Practice, 
Ronald Press, 1929. 

€ See A Summary of the British Tax System, 
U. S. Govt. Printing Office, 1934. 


and incomes, to the multitude of 
special sales taxes, which in these 
times, in fact, provide the bulk of the 
revenue.t Some of the most impor- 
tant taxes, such as those on sales of 
tobacco, are apparently collected with 
a minimum of administrative difficulty 
and litigation. The income tax re- 
quires elaborate machinery, and has 
led to a volume of judicial business not 
equaled by any other type of contro- 
versy. Hence a limitation of this 
paper to the income tax will bring into 
focus the major problems of Federal 
tax administration, including some 
problems peculiar to this form of taxa- 
tion. Moreover, since the income tax 
has been and is the greatest single 
source of Federal revenue® and, 
through it, the Treasury comes into 
direct contact with far more individ- 
uals than through any other tax, its 
administration is a major concern of 
the Treasury and of business men 
generally. 

The Federal income tax brings in 
at the present time about four million 
individual returns, 500,000 returns for 
corporations, affd several hundreds of 
thousands of other returns, including 
partnersMip, trust, and information 


*The Budget of the United States Govern- 
ment (U.S. Govt. Printing Office, 1985) , State- 
ment No. 1 gives the actual and estimated re- 
ceipts from the various taxes in some detail. 
Taz Systems of the World (Commerce Clearing 
House, 1934), pp. 8-11 digests in outline form 
the bases and rates of the different taxes. 

5 From the fiscal year 1916 through the fiscal 
year 1934, the total receipts from income and 
profits taxes were over 36 billion dollars. Dur- 
ing the same period, the total internal revenue 
receipts were just under 52 billions. (See Re- 
port of the Secretary of the Treasury, 1934, 
Table 8.) 
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returns of various kinds. The great 
majority of these in number, 2,250,000 
individual returns of the smaller tax- 
payers, are audited and disposed of 
in the local collector’s offices, where 
they are filed by the taxpayers. The 
returns involving the larger incomes, 
however, are given a field audit, that 
is, internal revenue agents check the re- 
turns against the taxpayer’s books and 
may recommend considerable changes. 
These changes are subject to review 
in Washington, after conferences with 
the taxpayer both in the field and, if 
he desires, in Washington. If the 
question is essentially one of fact, it 
will be settled in the Income Tax Unit; 
` if of Jaw, in the office of the Assist- 
ant General Counsel of the Treasury 
Department for Internal Revenue. 
In both cases, any determination is 
reviewed in the office several times. 
In a contested case, the liability is 
normally determined finally in Wash- 
ington—and the larger cases will usu- 
ally be contested. In number, a small 
fraction of the total returns are put 
into litigation before the Board of Tax 
Appeals® or the Federal courts; the 
amounts involved are, however, very 
large.” Moreover, the delays in the 
final determination of liability are 
likely to be considerable. 


Funcrions or tue BUREAU or 
INTERNAL REevENUEs 


The main functions of the Bureau 
of Internal Revenue are essentially 
two: (1) the function of determining 
and collecting the tax in individual 
cases; and (2) the function of inter- 


In the fiscal year 1934, 5,347 appeals were 
filed with the Board, involving various tax years; 
during the same year a few over 4.5 million re- 
turns of all kinds were filed. During the same 
year 1,496 suits were filed in the Federal courts. 

TOn January 1, 1934, 53,783 returns for 1931 
and prior tax years were under investigation or 
in litigation, involving proposed deficiencies of 
over $750,000,000. 


THE ANNALS or THE AMERICAN ACADEMY 


preting the revenue laws for the in- 
formation of taxpayers generally. 
The second might have been regarded 
as purely subsidiary to the first, so 
far as the Bureau is concerned, and, 
as a consequence, the task might gen- 
erally have been surrendered by the 
administration to the courts. For ex- 
ample, the manual generally used by 
Inland Revenue Officials in Great 
Britain is not, as in this country, the 
Treasury Regulations, but a fat vol- 
ume containing the text of the income 
tax law, annotated section by sec- 
tion with applicable court decisions.® 
The Federal administration, however, 
unlike the state, has given this sec- 
ond function paramount importance. 
From the first, the Treasury has issued 
“Regulations” embodying not merely 
the basic requirements of the forms to 
be used, and description of the admin- 
istrative machinery, but an elaborate 
official interpretation of the law.® 
This interpretation, moreover, goes 
beyond the exercise of the powers 
specifically conferred upon the Com- 
missioner to formulate ways and 
means for the computation of certain 
allowances, for example, the deduc- 
tions for depreciation or depletion, or 
the reserve for bad debts. Rather, in 
the exercise of his general power to 
formulate regulations, the Commis- 
sioner interprets at length many of 
the provisions of the law which con- 
fer upon him no special direction to 
do so. His interpretation may well 
be upset by the courts, but meanwhile 
it represents the line to which revenue 
agents and taxpayers alike are re- 
quired to hew. 

€ Dowell, Income Tax Laws, 9th ed., Butter- 
worth, 1926; and Second Supplement, H. M. 
Stationery Office, 1933. 

° The current income tax regulations are found 
in Treasury Regulations 86 (U. S. Govt. Print- 
ing Office, 1935). There are also separate de- 


tailed regulations for most. of ghe other impor- 
tant Federal taxes. 
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DIFFICULTIES OF ADMINISTRATION 


The administrative point of view, 
which leads to the publication of 
elaborate interpretative regulations, 
is exemplified further in the publica- 
tion of Treasury rulings in particular 
taxpayers’ cases, whenever those rul- 
ings are deemed to have general sig- 
nificance. In the course of about 16 
years, some 28 volumes of such rulings 
have been published,!® and they are 
still appearing in a weekly pamphlet. 
The underlying theory is, of course, 
that every taxpayer should be given 
the advantage of any ruling of general 
application made in another’s case. 
No one could quarrel with the fairness 
of this philosophy. It is easy to see 
that, in the day-by-day administration 
of the revenue law, it will inevitably 
lead to centralization of authority. 
It is not at all feasible to permit sub- 
ordinate officials in the field to issue 
rulings of general application, inter- 
preting a complicated and often am- 
biguous statute. By the same phi- 
losophy, a case is not settled until it 
is settled right; any important case 
must be reviewed by the persons 
having ultimate responsibility in 
Washington, for they have the capa- 
bility and the authority to settle it 
right. A case is never closed until 
the statute of limitations has run, and 
not necessarily then; it may be re- 
opened whenever a new Treasury rul- 
ing or a court decision, in another case, 
indicates that the former settlement 
was not concluded on the basis now 
deemed to be correct. On the tax- 
payer’s side, in a case of consequence, 
litigation often promises a more satis- 
factory solution than can be hoped for 
from the Department. The Treasury 
is always more or less concerned with 

° The weekly Internal Revenue Bulletins are 


assembled into Cumulative Bulletins, published 


every six months,” A 
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the fact that a ruling favorable to the 
taxpayer will not be judicially re- 
viewed; a ruling against him prob- 
ably will be. Hence, a Treasury offi- 
cial is torn between his obligation as 
an administrator to deal justly and 
promptly, and his obligation as the 
representative of one of the prospec- 
tive parties to a litigation to protect 
his client by all the devices a lawyer 
knows. 


ADVANTAGES OF CENTRALIZED 
ADMINISTRATION 


Centralization of administration 
has, of course, numerous important 
advantages, as a comparison with 
some decentralized state tax adminis- 
trations, for example, will show. In 
the first place, the income tax is 
characterized by a considerable num- 
ber of difficult technical problems. 
The computation of the deduction for 
depreciation or depletion, the valua- 
tion of inventories, the application of 
the basis, exchange, and reorganiza- 
tion provisions give ample scope for 
the best abilities of the accountant, 
the engineer, and the lawyer. The 
agent in the field is not possessed of 
all these skills, but they can be eco- 
nomically assembled in Washington. 
Similarly, the many discretionary 
powers conferred upon the Commis- 
sioner can best be exercised by a rela- 


‘tively small group of officials in one 


place. Centralization makes for cor- 
rectness in final result, for the repeated 
reviews, though often expensive and 
always time-consuming, do serve as a 
useful check upon every aspect of the 
determination of the individual case. 
Certainly uniformity in practice is 
more likely to be obtained: the case 
from San Francisco, if it is contested 
at all, falls under the same eyes as the 
case from New York. Local idiosyn- 
crasies and local favoritism have less 
scope. In any event, every taxpayer 
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who knows the ropes can have his 
case reviewed in Washington, or by 
the courts, if he wishes it. 


DISADVANTAGES 


The objections to a highly central- 
ized administration are almost equally 
manifest. The most important are 
the delays and expense necessarily 
incident to it. Taxes cannot be 
finally determined with any prompt- 
ness, if there are to be repeated re- 
views, culminating in one or a number 
of conferences in Washington. The 
taxpayer, his business, and his books 
are not in Washington. Additional 
information or arguments must be 
submitted in memoranda, through ac- 
countants or lawyers, with a consider- 
able time lag for preparation, for con- 
sideration, and for conference. Since 
the governing ideal is to settle cases 
right, expense to the particular tax- 
payer, or the amount involved in the 
particular case is not a matter of pri- 
mary concern. To compromise by 
“splitting the difference” is not ordi- 
narily thinkable. The cost to the Gov- 
ernment of collecting taxes is kept 
within reasonable limits (in 1934, $1.85 
per $100); the cost to the larger tax- 
payer of computing and paying them 
is apt to be considerable. Again, the 
converse of concentration of authority 
in Washington is absence of respon- 
sibility in the field. The revenue 
agents will not settle sizable cases; 
they find the facts as best they can, 
decide doubtful questions against the 
taxpayer, and forward the case to their 
superiors. It is a commonplace that 
a case of any consequence will be heard 
and determined in Washington; the 
field hearings are of little practical 
moment. Finally the volume of liti- 
gation is almost certainly increased. 
The system necessitates the employ- 
ment by the larger taxpayer of skillful 
lawyers and accountants with Wash- 
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ington offices. They know that, par- 
ticularly in these times, the Treasury 
is really not so much concerned with 
disposing of the individual case 
quickly, as in avoiding any rulings 
which may operate adversely to the 
Treasury in this and other cases. 
Hence, doubtful questions will be de- 
termined favorably to the Treasury; 
and this, coupled with the lawyer’s 
natural inclination to obtain the 
finality of a judicial decision in his 
case, leads him to litigate pretty freely. 
It is interesting, though not conclusive 
on the point, to note that out of a 
similar volume of returns and greater 
income tax collections, Great Britain 
develops an average of 52 court de- 
cisions per year as against about 
1,000 here. The British administra- 
tion is much more decentralized than 
our own. 


SUGGESTIONS ror IMPROVEMENT 


These considerations suggest that 
the Federal tax administration could be 
improved by further decentralization 
of its work. The first step in this 
direction is to raise the quality of the 
personnel in the field. At present, 
there are two distinct local offices en- 
gaged in federal tax administration: 
those of the sixty-four collectors of 
internal revenue, appointed by the 
President, and confirmed by the Sen- 
ate; and the thirty-eight field divisions 
of the Bureau, each headed by an in- 
ternal revenue agent in charge. The 
collector is essentially a political ap- 
pointee, who normally has had no 
experience in revenue administration. 
He appoints two thirds of his em- 
ployees (who total an average of 
seventy per office); only one third 
have a civil service status. On the 
other hand, the revenue agents and 
clerical staff in the internal revenue 
field districts (about eighty per dis- 
trict) are all appointed through com- 
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petitive civil service examinations. 
Many of the functions performed by 
the two sets of offices are the same, and 
there seems to be no good reason other 
than political expediency why they 
should not be consolidated.‘ The 
personnel should certainly be recruited 
through the civil service; and security 
.of tenure, and satisfactory salary and 
pension provisions established. There 
are many young university and pro- 
fessional school graduates today who 
would like to make the revenue service 
a career, and who would undoubtedly 
do so, if the tenure and compensation 
were adequate, and if promotions to 
the higher administrative positions 
were made out of the ranks as a matter 
of course. Finally, the civil service 
examinations and requirements should 
be studied to make sure that only 
men with satisfactory education and 
ethical standards can be admitted to 
the service. 

With a first-rate personnel, it would 
greatly facilitate the prompt and effi- 
cient disposition of tax cases to confer 
broader powers upon the internal 
revenue agent in the field and to hold 
him responsible for the progress of the 
work in his district. Complicated 
questions could be referred to Wash- 
ington for advice or instructions, but, 
so far as possible, the case should be 
heard and disposed of in the field, 
where the taxpayer and the data are 
located. The present system of time- 
consuming reviews should be elimi- 
nated; after the Bureau heads have 
laid down the interpretation or policy 
to be followed, its actual application 
should be left to the field agents. 
Periodical inspections would serve to 
check the efficiency and uniformity of 


4 The machinery for collection and that for 
audit and assessment can be placed in separate 
divisions; but the work of audit, for example, 
should all be parformed by one division, instead 
of by two as at. present. ° 
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the work being done. These changes 
in organization are far-reaching, and 
cannot be accomplished at once. The 
improvement in personnel, particu- 
larly the elimination of politically- 
appointed collectors and deputies, will 
not be easy. But if British experience 
has any significance, the efficiency and 
the equity of the administration can 
be greatly strengthened in this way. 


FUNCTIONS OF THE COMMISSIONER 


Treasury Regulations contain es- 
sentially three types of subject-mat- 
ter.!? There are, first, requirements 
as to administrative procedure, the 
forms to be used, books and records 
to be kept, the time and place of filing 
returns. The Commissioner must 
give the taxpayer guidance in these 
respects, and, more important, his con- 
clusions are authoritative and not re- 
viewable. In the second place, cer- 
tain sections of the law specifically 
provide that such computations as 
the depletion allowance shall be made 
under rules and regulations prescribed 
by the Commissioner. Here also an 
advance publication of rules is re- 
quired, and, in the absence of an abuse 
of discretion, the rules are not review- 
able. Finally, there is a vast amount 
of interpretation of provisions of the 
law which confer no specific powers on 
the Commissioner, such as, for exam- 
ple, thè regulations relating to the 
types of trusts which the Commis- 
sioner deems to fall within the wording 
of Section 166 of the law.!3 Regula- 
tions of this sort have no special sanc- 
tity; the Federal courts are the final 
arbiters of the meaning of the law. If 
the Commissioner is merely digesting 
authoritative court decisions, his regu- 


2 See Magill, “Finality of Determinations of 
the Commissioner of Internal Revenue,” (1928) 
28 Columbia Law Review 563; (1930) 30 ébid. 
147, particularly pp. 165-167. 

® Art. 166-1 of Treasury Regulations, 86. 
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lations are a convenient textbook, 
though careful lawyers will certainly 
examine the decisions themselves. If, 
as in the instance given, he anticipates 
the decisions and places a construction 
on the Jaw of doubtful validity, he is 
certainly rendering no service to tax- 
payers, and it is at least questionable 
whether he is facilitating good admin- 
istration. It would be better to wait 
until actual cases arise and are liti- 
gated, and an authoritative interpreta- 
tion is thus reached. 

Federal revenue laws today are not 
the terra incognita which the income 
tax was twenty years ago. Experi- 
ence is much more widespread; and, 
more particularly, there are many vol- 
umes of judicial decisions, and of ex- 
cellent texts interpreting the law. 
There is not the same need for elabo- 
rate interpretation of the law by the 
Treasury. The Treasury delayed two 
years in issuing estate tax regulations 
interpreting the important amend- 
ments made in 1932, and Rome did 
not fall. The existence of extensive 
interpretative regulations—Regula- 
tions 86 on the income tax runs to 414 
pages, with a 52-page index—takes 
the attention of subordinate Bureau 
employees away from the law itself, 
and the decisions of the Supreme 
Court upon it, although these are 
really the primary authorities. Inthe 
second place, it is worth nottng that 
the genius of the common law was 
that it decided the particular case as 
that case came up on the facts then 
presented; it did not attempt to lay 
down general rules for all cases, before 
the facts had been fully developed. 
To be sure, what had been decided in 
one case was frequently applied to 
others involving closely similar facts; 
but variations in facts might well 
cause the court to distinguish the prior 
case and to work out a different re- 
sult. The Bureau might well take a 
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leaf from this book, so far as its 
purely interpretative regulations are 
concerned. 

Finally, the utility of publishing rul- 
ings in individual cases is pretty dubi- 
ous in these days. No one gives them 
much weight, for they have none of 
the force or finality of court decisions 
or even of Regulations. They may 
sometimes be used to plague the 
Bureau, but, in general, they muddy 
waters already heavily laden. 


Court Procrrpines 


If, after the various prescribed 
conferences and reviews within the 
Bureau, the Commissioner finally de- 
termines that an additional income 
tax is owed by the taxpayer, he notifies 
him by a deficiency letter. This letter 
contains a computation of the correct 
amount of tax and a general descrip- 
tion of the reasons for the changes 
the Commissioner has made. The 
taxpayer is given by law ninety days 
from the date of this letter to appeal 
to the Board of Tax Appeals for a 
review of the Commissioner’s deter- 
mination.“* If he files such an appeal, 
he ordinarily need not pay the tax 
until after its final disposition. On 
the other hand, a series of statutes 
antedating the creation of the Board 
of Tax Appeals gives the taxpayer the 
right to sue for overpayments of 
Federal taxes in the Federal district 
courts or in the Court of Claims,1® 
provided he has first filed a claim for 
refund with the Commissioner, and it 
has been rejected or held for six 
months without action. Hence, when 
the taxpayer receives the deficiency 
letter, he has, in effect, two major al- 
ternatives: either to file a petition with 


Section 272, Revenue Act of 1934. 

U.S. Code, Tit. 28, Sec. 41; Sec. 1122 (c) 
Revenue Act of 1926; N Federal Taz 
Practice, pp. 436 et seq. 

18 Us S. Code Tit. 28, Sec. 056. 
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the Board of Tax Appeals, or to pay 
the deficiency, file a claim for refund, 
and then to sue for an overpayment 
in the Federal district court or the 
Court of Claims. 

Even if the Commissioner has ac- 
cepted his return as filed, the tax- 
payer, within the three-year period of 
limitations, may conclude that he has 
overpaid his tax, file a claim for refund, 
and then sue in either of the two Fed- 
eral courts. It is not required that 
the tax shall have been paid under 
protest, or that the basis for the suit 
shall have been disclosed otherwise 
prior to the filing of the claim for re- 
fund. An action for a refund may not 
be originally brought in the Board of 
Tax Appeals. 

As one would expect, most Federal 
tax cases today are taken to the Board, 
although a large number still go to the 
Federal courts, notwithstanding the 
necessity of prior payment.1” There 
are not many significant differences in 
the procedure of the three bodies; the 
Board has in fact adopted the formal 
pleading, rules of evidence, and prac- 
tice of a court. The choice between 
the three forums is made on the basis 
of the prior decisions of the respective 
tribunals on the point at issue and the 
difficulty or ease of paying in advance 
the amount at stake. The Court of 
Claims possesses peculiar advantages 
in its flexible and enlightened rules for 
taking testimony, but is less attractive 
than the other two bodies in the fact 
that there is no appeal from its deci- 
sions as a matter of right, whereas 
decisions of the Board and of the Fed- 
eral district court may be appealed of 
right to the Circuit Courts of Appeals. 


Too Many Trisunats 


There is slight justification for three 
different tribunals to hear Federal tax 
cases, with separate rules, forms of 


17 See note 6.2 
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procedure, and modes of appeal. The 
frequently conflicting decisions result- 
ing from such a setup promote uncer- 
tainty and, indeed, invite litigation. 
At present, a taxpayer or the Treasury, 
met with an adverse decision in one 
tribunal, is likely to bring a suit in- 
volving the same question of law in 
one of the other two, hoping to ob- 
tain a conflicting decision. Impor- 
tant questions may thus remain moot 
for years. Any one of the three bodies 
now having original jurisdiction could 
be sufficiently staffed to take care of 
the business and could hear cases lo- 
cally when desired. Litigation would 
be reduced, certainty increased, and 
procedure greatly clarified. 

In choosing the single tribunal for 
this purpose, perhaps the leading ques- 
tion is whether it should be a special- 
ized body, or one with general juris- 
diction over other classes of suits or 
claims. Arguments can be advanced 
on either side. On the whole, a spe- 
cialized tribunal, having power to 
make findings of fact which shall not 
be reviewable, seems preferable. As 
the Supreme Court indicated on one 
occasion, income tax questions are not 
only technical and complicated, but 
their solution often involves the ap- 
plication to the particular case of con- 
clusions arrived at after a considera- 
tion of the facts in many other cases.18 
The determination of a depreciation 
allowance, of a depletion allowance, a 
reserve for bad debts, and of proper 
methods of accounting are fair exam- 
ples. Moreover, a body is needed 
which can and will reasonably relax 
the rules of evidence on occasion to 
enable ready proof of extracts from or 
summaries of accounting records, 
which, to prove in common law style, 
would require vast and quite needless 
effort. Review by a non-specialized 


3 Williamsport Wire Rope Co. v. U. S., 277 
U.S. 551 (1928). 
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tribunal, the Federal Circuit Courts of 
Appeal, of the questions of law decided 
by the Board will give sufficient as- 
surance that the developing body of 
law is not out of touch and harmony 
with general commercial law. 


Derrcts oF THE BOARD OF 
Tax APPEALS 


The Board of Tax Appeals is a spe- 
cialized tribunal whose jurisdiction is 
limited to Federal income and estate 
tax cases; but, as it now functions, it 
lacks something of perfection m the 
rôle it now plays or should play under 
the heavy increase in its business sug- 
gested above. It has not adjusted its 
procedure to take care efficiently of the 
cases appealed to it, and it has never 
performed the function of settling, as 
distinguished from hearing, tax cases. 
Congress, in creating in 1924 a Tax 
Board instead of a new court, clearly 
conceived of it as an administrative 
commission which would informally 
and rapidly dispose of appeals from the 
Commissioner of Internal Revenue.’ 
It succeeded a Committee on Appeals 
and Review in the Treasury which had 
done just that. The Board, however, 
at once set itself up as a court, with a 
highly formalized and time-consuming 
procedure, and its members are judges 
in all but name. The stigma of a 
court soon appeared—a docket in- 
creasing each year by a far greater 
number of cases than were disposed 
of, until at the beginning of the fiscal 
year 1933, it listed 20,536 appeals, in- 
volving about 800 million dollars. 
The Board was deciding about 1,500 
cases per year while around 6,000 cases 
were being added annually to its 
docket. From sheer necessity, the 
Treasury was forced to set up ma- 


2 See the Report of the Committee on Ways 
and Means (No. 179, 68th Cong. Ist Sess.), p. 
7; Report of the Committee on Finance (No. 
398, 68th Cong., Lst Sess.), p. 8. 
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chinery to compromise and dispose of 
this terrific accumulation of work. 
This machinery in turn has not worked 
particularly well, since it has been 
manned by personnel which has no 
responsibilities for the subsequent trial 
of cases not compromised, and which 
seems unduly concerned with its paper 
record of percentages of collections. 
Thus the tendency has been to settle 
at a discount those cases the Treasury 
would win anyway, not the tough nuts 
in which the taxpayer’s attorney can 
afford to make only small concessions. 
If the Board is to be continued, 
therefore, and certainly if it is to be 
given greater importance, a number of 
changes in its procedure are indicated. 
In the first place, the Board’s staff 
should make it its business, when an 
appeal is filed, to clarify and narrow 
the issues, to eliminate questions as to 
which there is no real dispute, and to 
facilitate stipulations of facts. Since 
ordinarily most of the facts are undis- 
puted, and are equally well known to 
both parties, a skillful master could 
boil the case down to its essentials by 
forcing agreements on all but the 
points really in issue; particularly if 
the statute provided for the imposition 
of substantial costs in favor of the 
winning party in cases where his ad- 
versary compelled the production of 
unnecessary evidence.?° Serious loss 
2 The King’s Bench Masters perform func- 
tions of this character for the King’s Bench 
Division in Great Britain. They may order the 
disclosure of documents in advance of the trial; 
the admission of facts; or the answering of inter- 
rogatories on material issues. Unreasonable re- 
fusals cause the imposition of costs. “The Mas- 
ters relieve the judges of a mass of routine and 
laborious details; the judges devote their abilities 
to important work.” Briggs, “Impressions of 
the English System of Remedial Law,” 21 Am. 
Bar Assoc. Jour. 581, 584. The work of the 
Masters greatly expedites the disposition of liti- 
gation, by limiting the trial to the matters really 
in dispute. See Greenbaum and Reade, The 
King’s Bench Masters and English Interlocutory 
Practice, The Johns Hopkins Pr&ss, 1932. 
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of the Board’s time and the taxpayer’s 
money is caused by permitting the 
Commissioner to file general denials of 
allegations in the petition, when in 
many cases, the Commissioner’s repre- 
sentatives are fully informed of the 
facts, and have in their possession the 
relevant documentary data. But the 
Board’s staff might further take an 
active part in bringing about com- 
promises and settlements. The staff 
of the Special Commissioners in Great 
Britain, a body which closely parallels 
the Board in functions, causes the set- 
tlement within six or eight months of 
nine tenths of the appeals taken by 
pointing out to the two parties that 
because of this decision or that state 
of facts, the chance of success in the 
appeal is relatively slight?! The 
Board’s staff, if nonpartisan and care- 
fully selected, could operate much 
more effectively and fairly in settling 
cases than any body in the Bureau, 
and both parties would always have 
the privilege of prosecuting the appeal 
to the Board as a check on any arbi- 
trary action. 


Rerorm or Boarp ProcepurE 


The procedure before the Board it- 
self could be much less formal and 
more effective. At present, decision 
is reserved in virtually all cases actu- 
ally tried, there is no oral argument 
of legal questions, several months are 
allowed for filing printed briefs, and 
hence the Board member is quite cold 
on the facts and questions of law of 
the appeal when he comes to write an 
opinion. In contrast with this pro- 
cedure, the Special Commissioners in 
Great Britain decide cases from the 
bench, or in two or three days at the 
most, relying strongly upon a full oral 
argument interspersed with questions 
by the Commissioners and an exami- 


=A Summasy of the British Tox System 
(U. S. Govt. Printing Office, 1934), p. 30. 
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nation of cited authorities on the spot. 
The “pleadings” are of the simplest 
sort, and printed briefs are unknown. 
As a result of these and other economi- 
cal practices, a Board of eight men 
hears and determines nearly as many 
appeals as 16 Board members do here, 
and the record on appeal to the courts 
is splendid. Out of 1,100 decisions 
rendered last year, 1,050 stood with- 
out appeal, and 33 of the 50 decisions 
appealed were affirmed.” During our 
fiscal year 1934, 780 Board decisions 
were appealed, and the Board was re- 
versed in 161. 

If the Board procedure were re- 
formed as suggested, it would seem 
that the interests of the taxpayer and 
of the Treasury would be sufficiently 
protected thereby, and that the pres- 
ent provisions for suits for refunds in 
the Federal district courts and Court 
of Claims could be curtailed and in 
time abolished. It goes without say- 
ing that the taxpayer should be given 
a means for a nonpartisan judicial re- 
view of any additional taxes deter- 
mined against him. This he would be 
given in the proposed Board of Tax 
Appeals, whose decisions on matters 
of law would be reviewable by the Cir- 
cuit Court of Appeals, and, on cer- 
tiorart, by the Supreme Court. It is 
not so clear that a taxpayer need be 
allowed in all cases to sue to recover 
a tax he showed to be due on his own 
return, and voluntarily paid. He now 
has the benefit of twenty years of ex- 
perience with the Federal income tax; 
the larger taxpayers, at least, regularly 
employ accountants and lawyers skill- 
ful in such matters to prepare the re- 
turns. The Treasury should unhesi- 
tatingly refund excessive payments 
shown by its audits, as it now purports 
to do, though in practice quite grudg- 
ingly. The principal situation in 
which suits should still be permitted 

= Ibid., p. 11. 
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is that in which there is a claim of un- 
constitutionality of applicable provi- 
sions of the taxing act. The taxpayer 
may be compelled to pay, under a law 
he believes to be invalid. He can get 
no relief from the Treasury; he should 
have an opportunity to present his 
case to the courts. , ` 


CONCLUSION 


In the administration of the income 
tax and estate tax, in particular, the 
Bureau has been confronted with the 
tasks of auditing enormous numbers 
of returns and of collecting huge sums 
under statutes presenting technical 
difficulties at every turn; statutes, 
moreover, which have been amended 
in important respects every two years. 
We have had twenty years to build up 
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precedents and experience, as against 
one hundred years of the income tax 
in Great Britain. On the whole, the 
machinery has functioned very well. 
An era of increasing tax rates will be 
a severe test, since litigation will in- 
crease, while at the same time it be- 
comes especially important that the 
taxpayer should regard the tax system 
as fairly and efficiently administered. 
The improvement of Federal tax ad- 
ministration will require lengthy and 
painstaking study by men, in and out 
of the Treasury, who can build on a 


-thoroughgoing knowledge of the vir- 


tues and vices of present practices and 
proposed substitutes. The present 
article is at best a too brief forecast 
of some lines the longer investigation 
may follow. 
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Administration of State Taxes as Viewed by an 
Administrator 


By MARK Graves 


LAT administration begins where 

legislation ends, is as true in taxa- 
tion as in other fields. If and to the 
extent that tax legislation is based 
upon sound principles of taxation, well 
drafted and unencumbered with un- 
necessary restrictions, the task of the 
administrator is simplified. Never- 
theless, history is replete with in- 
stances where the worthy purposes ex- 
pected to flow from theoretically 
sound and well drafted tax legislation 
have been defeated by inefficient or 
wholly inadequate administration. 
History likewise discloses many, many 
cases where ill-conceived or poorly 
drafted tax legislation has been made 
to work rather successfully by intelli- 
gent and liberal administration. Thus 
it is seen that administration is quite 
as important as the legislation con- 
cerned. 


ADMINISTRATION Is FREQUENTLY 
CONDITIONED BY LEGISLATION 


Although the skilled administrator 
in some instances may overcome or 
mitigate the defects of unsound or 
poorly drafted legislation, certain de- 
fects may render successful adminis- 
tration impossible of accomplishment. 
For example, the legislative body may 
inaugurate taxes so unreasonable, im- 
practical, or offensive to sound theories 
or’so unreasonably high that successful 
administration is impossible. As long 
as the taxpayers and the community 
consider the tax a just one and the 
rates fair, the taxpayers find two very 
formidable obstacles to evasion—their 
own conscience, and the disapproval of 
their fellow scitizens. Likewise, ad- 
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ministration may be irreparably handi- 
capped if the legislation defines in too 
great detail the machinery for the col- 
lection of the tax, or otherwise freezes 
into the law, details of procedure 
which should be left to the discretion 
of the administrator through rules, 
regulations and departmental inter- 
pretations. 

Consequently, it should be obvious 
that successful administration may de- 
pend, to a very great extent, upon the 
soundness of the principle upon which 
the tax is based, the fairness of the 
rate, the discretion allowed in setting 
up the administrative machinery and 
the elasticity of the law as regards the 
adoption and promulgation of rules 
and regulations, 


Consotipation Versus Drcen- 
TRALIZATION OF ADMINISTRATION 


That the administration of all state 
revenue laws should be centralized in 
a single department seems obvious. 
Nevertheless, an examination of con- 
ditions in the forty-eight American 
states discloses that centralized ad- 
ministration has been adopted in but 
a few. The degrees of decentraliza- 
tion, however, vary widely. It is 
likely that a high degree of decentrali- 
zation has been effected in many 
states, principally because of the dis- 
position of rival department heads to 
reach for power and the additional 
patronage which usually goes with the 
administration of a new law. Under 
such conditions, the most powerful de- 
partment head, in the political sense, 
would usually succeed. No specific 
advantage can be stated in favor of 
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the wide diffusion or decentralization 
of state tax administration. Many 
advantages in favor of centralization 
can be enumerated. Among these 
are: (a) intensive and intelligent ap- 
plication to the work by executives; 
(b) wider experience and more practi- 
cal knowledge of tax matters by ad- 
ministrators; (c) ability to assign ade- 
quate clerical forces for peak-load pe- 
riods; (d) increasing elevation of 
standards of administration for each 
new tax; (e) the development of spe- 
cialists; (f) economy in administra- 
tion by doing a wholesale rather than a 
retail business; in other words, quan- 
tity production; (g) better planning 
for improvements to the state tax sys- 
tem as a whole; (h) the convenience 
of the taxpayer; and (i) the adoption 
of a functional distribution of adminis- 
trative powers. 

In New York, a high degree of cen- 
tralization has been established in tax 
administration. The writer may, with 
propriety, say that, to some extent 
at least, all of these advantages have 
been served and it is believed the ad- 
vantages will become increasingly 
apparent in future years. That cen- 
tralization results in more economical 
administration in New York is mani- 
fest when it is known that in 1922, be- 
fore the reorganization and centraliza- 
tion plan had been made effective, it 
cost, on the average, $1.87 ¢o collect 
$100 of revenue, while in 1933, under 
the centralization plan, the cost was 
but $1.14. It was as low as 80 cents 
during 1929. 

A word of caution should be injected 
at this point. Actual centralization of 
tax administration requires something 
more than the enactment of a law and 
the formation of a paper organization. 
It renders necessary the internal reor- 
ganization and integration of units, 
sometimes along functional lines, and 
the amalgamation of many units into 
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a smoothly working machine which 
will articulate as a whole and opérate 
efficiently. 


Tue ADMINISTRATIVE MACHINE 
— PERSONNEL 


As is the case with any organization, 
if the head of a state tax department 
—whether a single official or a com- 
mission—is incompetent, the entire 
organization will be deficient. The 
attitude of the man, or men, at the top 
will be reflected throughout the or- 
ganization. If the head is indifferent 
toward the work, the staff also will be 
unconcerned. If the head approaches 
problems with a lack of appreciation 
and understanding, subordinates will 
do likewise. Consequently, it is ex- 
tremely important that the head of 
such an organization be experienced 
and well versed in the science and 
technique of taxation, as well as that 
he be honest and endowed with execu- 
tive ability. 

In general, it may be said that the 
quality of administration will depend 
upon two things: the sense of responsi- 
bility of the appointive power and the 
informed interest of the citizens of the 
state. An interested and informed 
electorate will not tolerate the ap- 
pointment of unqualified tax adminis- 
trators for purely political reasons. 
It is for these reasons that some state 
legislatures have written into the 
statutes provisions to the effect that 
no person shall be appointed to mem- 
bership on the Tax Commission unless 
he be known to possess knowledge of 
the subject of taxation and skill in 
matters pertaining thereto. 

Whether or not the administrative 
head of a state tax department should 
be a single officer or a commission, is a 
question frequently asked. No dog- 
matic answer to this query can be 
given. Innumerable instances might 
be cited of very excelleńt administra- 
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tion by single-headed departments 
and perhaps an equal number where 
the administration has left much to 
be desired. And this may be said of 
departments headed by commissions. 
One qualified official is better than 
three who are unqualified. On the 
other hand, three good heads are bet- 
ter than one. The weight of argu- 
ment seems to favor a commission, 
preferably of a bipartisan character. 
The work of such a department is nat- 
urally divided between functions 
which are purely administrative and 
those which are quasi-judicial. And, 
to the extent that the department is 
endowed with authority to promulgate 
rules and regulations, some of its func- 
tions are of a legislative nature. Un- 
der these conditions, all other things 
being equal, the tax-paying public will 
have greater confidence if a commis- 
sion of three or more qualified men 
are exercising the administrative, judi- 
cial and legislative functions. Even 
though a commission is selected as the 
administrative head of the depart- 
ment, it seems desirable that the direc- 
tion of administrative detail—the 
housekeeping affairs of the depart- 
ment such as employing and dis- 
charging help, raising and lowering 
salaries, and purchasing the equip- 
ment, supplies and material—should 
be vested in the chairman or president 
of the commission. 


Selecting members of staff 


The selection of members of the 
staff is of the utmost importance. 
Taxation has become an extremely 
vital and to a very great extent a 
technical problem. Continuity in the 
service is highly desirable. In many 
of our states, members of the staff are 
recruited through well organized and 
efficiently operated civil service sys- 
tems. In other states staff members 
are appointéd by the department 


191 


head. Of the two methods, the merit 
system under efficient civil service ad- 
ministration seems to be the best. 
Though the civil service method may 
not always secure the best talent, it 
will at least keep out the worst. 
Moreover, under the American party 
system of government, if the adminis- 
trative head has the authority to dis- 
miss and appoint at will, temptations 
too strong for some men to resist are 
often presented. Labor turnover in 
a state tax department is just as ex- 
pensive as in an industrial establish- 
ment where highly skilled and special- 
ized workers are employed. And the 
public should be protected from the 
annoyance and expense of unskilled 
tax department employees. While 
the merit principle, as exemplified by 
civil service methods should ordinarily 
be employed, it has its limitations. 
Theoretically speaking, it will be pos- 
sible, by promotion lists or other state- 
wide, open competitive examinations, 
competently to fill any position in the 
department, conceivably even that of 
the department head. But the sci- 
ence of civil service, the technique em- 
ployed in devising and giving tests, has 
not been developed thus far to a point 
upon which it may be relied with as- 
surance. Therefore, it is thought that 
a department head should have au- 
thority to appoint to positions in the 
policy-foyming group, individuals of 
his own selection. 

Assuming adequate, competent, effi- 
cient administration has been attained, 
continuity in the service is highly de- 
sirable. Under most circumstances, 
neither an able administrative head 
nor competent members of his staff 
should be removed from the service 
because of political or other similar 
considerations. But this does not 
mean that the Governor should not 
have the power to select all depart- 
ment heads. 
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Where the commission type is cm- 
ployed, that can be accomplished 
without defeating the continuity of 
service idea with respect to the other 
commissioners. And that is another 
point in favor of the commission plan. 
Where the administrator is a single 
official, the situation is more compli- 
cated. Terms of office for commis- 
sioner should be relatively long—say 
six years or more, and terms should 
overlap, thus forming a connecting 
link when a new commissioner is ap- 
pointed. Under those circumstances, 
there will remain two experienced as- 
sociates familiar with the policies, 
traditions and whys and wherefores of 
many problems of the office. 


THE ADMINISTRATIVE MACHINE— 
INTERNAL ORGANIZATION 


In a centralized department, it will 
be found that the work naturally di- 
vides itself into types or classes, such, 
for instance, as the handling of mail, 
personnel, supplies, filing, research, 
and work of a legal nature; and the 
technical work of assessing and collect- 
ing a variety of taxes. While no single 
pattern can be prescribed for the in- 
ternal organization of such a depart- 
ment, ordinarily it will be found de- 
sirable to have these purely service 
functions performed by a single bureau 
organized to discharge them rather 
than by the several individual], bureaus 
of the department. For example, the 
handling of mail, express and freight, 
the preparation of the pay roll and 
other matters pertaining to personnel, 
the acquiring and distribution of sup- 
plies, may well be performed in a unit 
called the administration bureau. A 
central files bureau should be estab- 
lished, and all the legal work central- 
ized in a bureau of law. If it is be- 
lieved that the work of collecting taxes 
should be separated from the function 
of assessing them, a central finance 
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bureau may be established to execute 
that assignment. In point of impor- 
tance, and usually in volume, the job 
of determining tax liability, that is, 
making investigations, securing and 
auditing returns and assessing taxes, 
is the most serious work the depart- 
ment executes. Usually this should 
be done by subordinate bureaus, each 
devoted to an individual tax, except 
that there may be combined in a single 
bureau the administration of all taxes 
of a particular type, class or style. 
For example, a corporation tax bureau 
may properly be invested with author- 
ity to assess all corporation taxes even 
though the rates of tax or the bases 
upon which they are levied may differ. 
Likewise, there may with propriety be 
assigned to a single bureau, responsi- 
bility for assessing all sales taxes even 
though the rates may differ or the tax 
bases vary. The test in each case 
should be, Does the task require the 
same type of ability and knowledge 
and understanding of the same prin- 
ciples of accounting, law, and methods 
of doing business? 


Centralization 


As a general rule, it seems advisable 
that the bureau which assesses the tax 
should also be charged with its col- 
lection. When, however, the tax 
reaches the delinquent stage, it gener- 
ally will be found desirable to refer it 
to a unit set up to handle delinquency. 
Logically, the law bureau should un- 
dertake the task. 

Another principle frequently dis- 
cussed is that of centralizing in a single 
law office (the Attorney-General’s 
office) all law work of the state. In 
principle, that theory is sound. In 
actual practice, it leaves something to 
be desired. Granting that an assist- 
ant or deputy attorney-general can 
just as effectively advise the tax de... - 


. partment as can one oftits own em- 
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ployees, in practice it is found more 
convenient, saving of time and gen- 
erally more desirable to have the legal 
adviser of the tax department con- 
tinuously accessible. There is a dis- 
tinct advantage in having the person 
who gives legal advice on taxation live 
in an atmosphere where taxation is the 
primary consideration and topic of 
conversation. 

A vitally necessary bureau in any 
well organized tax department is a re- 
search organization. Just as the large 
corporation finds it necessary to main- 
tain a laboratory in which study and 
experimental work is carried on, so too, 
is it essential that tax departments de- 
velop information and assemble data 
about their own and other revenue 
laws. Taxation is not an exact sci- 
ence. Economic and social conditions 
shift so rapidly that frequent changes 
of technique in tax administration are 
essential. The total absence, or par- 
tial inadequacy, of research bureaus in 
established tax departments is respon- 
sible for the widespread practice of 
creating special tax commissions. 
Much splendid work has been per- 
formed by some of these, but others 
have not justified their existence. 

In the last analysis, research work 
in the field of taxation should not be 
occasional or sporadic. It should be 
continuous and intelligently pursued. 
Ordinarily a given sum of money ex- 
pended through a permanent research 
bureau within a tax department will 
be productive of better results than 
the same expenditure on a special com- 
mission. 


District or Branca Orrrces 


The establishment of district or 
branch offices should depend upon the 
area of the state as well as the volume 
of business to be transacted. In a 
state of average size and population, 
with centralized tax administration, it 
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will usually be found desirable to es- 
tablish such offices. Taxpayers are 
thereby convenienced and brought 
more intimately and closely in touch 
with the administrators, and field 
audit and investigational work is gen- 
erally more successfully conducted. 

Just where the line of demarcation 
should be drawn between central office 
work and district office work, is not 
easy to determine; it may vary with 
the several taxes. Especially in the 
administration of taxes requiring a 
high order of technical ability is it 
most desirable that the work of audit- 
ing returns and assessing taxes be cen- 
tralized and that all returns ultimately 
reach a central files unit. Centraliza- 
tion of office audit and of files is less 
essential in the case of such a tax as a 
retail sales tax. An office audit of 
such returns is not very productive. 
To properly examine returns of this 
class, it is usually necessary to visit the 
retail establishment and audit the re- 
turn by examining the books of the 
taxpayer. Under these circumstances, 
it is not so essential to have a high 
degree of centralization within the de- 
partment and wider range of authority 
may be delegated with propriety to the 
district offices. 

Experience has demonstrated that 
decentralization may be carried to an 
illogical extrem and more branch 
offices established than are necessary. 
The desir of communities to have dis- 
trict headquarters established within 
them is a natural one. When, as is 
frequently the case, these demands are 
supported by political leaders, the easy 
thing for the administrator to do is to 
add another office to the list. As the 
adding of another office usually in- 
creases personnel—another name for 
patronage—such importunities fre- 
quently are not seriously resisted. 
The establishment of an unnecessary 
number of district offices may be 
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avoided and at the same time, the tax- 
payers convenienced, by sending de- 
partmental representatives during rush 
periods to those localities where the 
maintenance of permanent offices is not 
warranted. Administrative costs may 
be kept to a minimum by maintaining 
a fine sense of proportion in this regard. 


ADMINISTRATIVE Mztnops Vary 
WITH Tyre or Tax 


The objective of the administrator 
should be to secure fair and uniform 
administration of all tax laws, without 
which there can be no equality in 
taxation. Two serious handicaps to 
successful administration are a pre- 
vailing belief that the evaders are not 
compelled to pay and that uniformity 
of treatment is not accorded to tax- 
payers similarly situated. Bearing in 
mind that the great preponderance of 
taxpayers are honest, and conscien- 
tiously desire to discharge their tax 
liabilities, it is of primary importance 
that the less scrupulous be compelled 
to discharge theirs. Hence, it is essen- 
tial that methods of administration be 
adopted which will not annoy and 
harass the conscientious taxpayer, but 
will discover the avoiders and the 
evaders. If regulations and interpre- 
tations of the law have been prepared 
and widely disseminated, and well 
reasoned forms with appropriate in- 
structions adopted, a large percentage 
—say eighty or more—of the returns 
can be office-audited and tax liability 
determined. The others will require 
correspondence and sometimes field 
audits. Both office and field audit 
procedures are indispensable. When 
intelligently prepared and from time 
to time revised, they greatly facilitate 
the work of administration. 


Administrative practices differ 


In an article of this nature, it is im- 
practical to recommend administrative 
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methods capable of application to a 
wide variety of taxes in each of our 
forty-eight states. While in essential 
respects, the plan for administering a 
given tax resembles the method which 
should be followed in the case of other 
taxes, administrative practices must, 
of necessity, differ according to the ` 
style of tax and its incidence. 

In the case of the general property 
tax and the inheritance or estate tax, 
the discovery and valuing of the prop- . 
erty is the first consideration. In the 
case of real property, the discovery 
feature is relatively easy and that is 
likewise true with some items of tan- 
gible personalty. However, when we 
turn to securities, jewelry, works of art 
and the like, we have a more difficult 
task. If these types of personal prop- 
erties are to be taxed under the general 
property system ( the wisdom of which 
the writer doubts), the owners should 
be required to furnish a complete list 
of such property. 

After property is discovered the ad- 
ministrator is next confronted with the 
task of ascertaining its value. Ob- 
viously, this requires a great variety 
of knowledge. Specialists should be 
utilized, and, in exceptional cases, ex- 
perts should be employed. Engineers, 
realtors, dealers in precious jewels are 
needed more than the accountant. 
The complexity of these administra- 
tive tasks necessitates a greater de- 
gree of decentralization than is the 
case with taxes of other types. How- 
ever, there should be central super- 
vision, assessment and collection. 

With taxes of the income type, a 
greater degree of centralization is pos- 
sible. Returns are required and in the 
case of a taxpayer engaged in business, 
these disclose the volume of his busi- 
ness, as well as computed net income. 
A variety of information returns are 
obtainable from partnerships, fiduci- 
aries, employers, tenants, and in the 
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case of interest payments, debtors, and 
in the case of dividends, the paying 
corporation, Jn the great majority of 
cases, an office audit of such returns 
is sufficient. If the audit staff is di- 
vided into groups and the different 
groups employed on the same classifi- 
cation of returns, they intuitively de- 
tect, in the average case, inconsist- 
encies which may be followed up by 
correspondence, or, where necessary, 
field audit. Information at the source 
returns, especially in the case of per- 
sonal service compensation, aids the 
administrator in discovering delin- 
quents. 

The various types of sales taxes, 
whether of a general nature such as the 
retail sales tax, or of a special char- 
acter, such as motor fuel, beverage and 
tobacco taxes, call for somewhat differ- 
ent technique. The data required is 
far less illuminating than that con- 
tained in income tax returns, and as a 
result, the office audit carries far less 
assurance that the assessment based 
thereon is correct. Moreover, infor- 
mation at the source returns are not 
so readily obtainable. Ordinarily, the 
interstate commerce element prevents 
the administrator from obtaining in- 
formation concerning the taxpayer’s 
purchases for resale. Hence it is de- 
sirable to have a high percentage of 
this class of returns audited at the 
taxpayer’s establishment. After a 
few such audits have been made, the 
administrator will find it possible to 
classify the taxpayers and desk audit 
the returns of those groups which have 
uniformly been found correct but in- 
frequently employing the “sample 
audit” procedure. 

Searching for and locating undis- 
covered property or finding delin- 
quents is a very important part of the 
administrator's work. As has been 
said, information at the source returns 
are very helpful, but not sufficient in 
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all cases. Directories and license and 
registration records are useful devices. 
In some instances, the field canvass 
method should be employed. All too 
frequently is this phase of tax adminis- 
tration neglected. It is easy to be- 
come a tax receiver, rather than a tax 
administrator or collector. Within an 
alert organization, ingenuity and in- 
ventive genius will devise a great vari- 
ety of methods for approaching the 
delinquency problem and the energetic 
administrator will see that these meth- 
ods are stressed. 


ApDMINISTRATOR’S MENTAL 
ArrrrupE or APPROACH 


Of vital importance is the attitude 
of the administrator toward taxpayers. 
In such things as the establishment of 
value and the computation of income, 
it is in many cases impossible to arrive 
at a figure of which it can be said that 
it is correct, and every other amount 
is wrong. An able tax administrator, 
who was also a great tax authority, 
once said in substance that the reason 
why a certain tax had not broken down 
in America, was because the adminis- 
trator and the taxpayer could sit down 
around the table and “dicker.” He 
used the word “dicker” in no mean 
sense but rather to indicate the need 
for conferences, and sometimes “a give 
and take attitude” on both sides. It 
is relatively easy for an organization, 
as time elapses, to become bureau- 
cratic, arbitrary, and technical. Tax- 
payers quickly detect that, and if they 
believe they are being unfairly treated, 
they will view the subject as a game 
and devise ingenious methods of 
trying to beat the department. That 
the administrator consider himself the 
arbiter, umpire or the third man in the 
ring, whose duty it is to see that the 
state on the one hand and the taxpayer 
on the other, receive just and equitable 
treatment, is highly desirable. 
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Boarps or Review 


Along with the increase in the num- 
ber of taxes, the level of tax rates and 
the complicity of tax laws have de- 
veloped growing sentiment in favor of 
boards of review or appeal bodies to 
which taxpayers may take their 
grievances without incurring the ex- 
pense of court litigation. The Com- 
mittee on Appeals and Review of the 
Internal Revenue Bureau and its suc- 
cessor, the Board of Tax Appeals, are 
typical examples of the development 
of this idea. Already it has been 
adopted by some of the states and the 
movement seems likely to grow. The 
need will be felt more in respect of 
some taxes than others, and in some 
states rather than others. In the first 
place, without doubt, the plan is more 
necessary in the administration of the 
general property tax than in the ad- 
ministration of a motor fuel or a bever- 
age tax. In the second place, if the 
administration of tax laws in a given 
state is arbitrary and technical, if the 
administrator resolves every moot 
question and every doubt in favor of 
the State, the need for the board of 
review will be greater than in the state 
where the administration is more con- 
siderate and reasonable. In those 
cases where boards ofeview are estab- 
lished, effort should be made to formu- 
late and maintain simple procedure. 
Hearings on review should be informal. 
The employment of accountants and 
lawyers should not be a prerequisite. 
In this regard, much may be said in 
favor of the methods followed in Great 
Britain. 


DEVELOPING INTERPRETATIONS, 
REGULATIONS AND FORMS 


An important obligation of the tax 
administrator is that of interpreting 
new or changed tax legislation, de- 
veloping regulations and preparing 
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forms and from time to time revising 
them. All too frequently it is the ad- 
ministrator’s belief that through his 
own wisdom or with a few selected 
members of his staff, or perchance 
with the aid of specialists drawn tem- 
porarily into the service, he can fulfill 
adequately and completely these as- 
signments. Unfortunately, an admin- 
istrator whose mind works in those 
channels is overlooking instruments 
which may be most helpful to him. 
No single individual, and no small 
group of individuals, can possibly 
visualize all the circumstances and 
the combinations of conditions which 
obtain in the various trades, businesses 
and occupations affected by the law. 
Experience has demonstrated the de- 
sirability of asking associations of tax- 
payers to appoint committees, and 
requesting accounting and legal asso- 
ciations and trade groups to designate 
representatives to confer with the ad- 
ministrator on these subjects. Tenta- 
tive drafts of interpretations in ques- 
tion and answer form, of regulations 
and blanks, should be formulated and 
designed and submitted widely for the 
criticism of those who are to be af- 
fected by or directly interested in the 
subject. They should be asked to 
criticize the material and to offer con- 
structive suggestions for its improve- 
ment. The administrator who follows 
this practice will receive valuable and 
genuinely worthwhile assistance, some 
of which could not be bought for any 
compensation the state would think 
it could afford to pay. Moreover, he 
is cultivating the goodwill of the mem- 
bership of these groups. They have 
had an opportunity to present their 
problems and to offer their sugges- 
tions, and even though the adminis- 
trator may not adopt all of them, they 
have that sense or feeling of reassur- 
ance which results from having had an 
opportunity to be hear 
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ADMINISTRATION 


Seviine a Tax Law aw Its 
ADMINISTRATION TO THE PUBLIC 


Too little attention is given by the 
average tax administrator to publi- 
cizing his work. The law is silent on 
the subject and being engrossed with 
a multitude of duties, it does not occur 
to him that even though he may be un- 
able to secure enthusiastic and popu- 
lar support for a new tax, he may, by 
presenting it in its proper light, coun- 
teract, at least to a measurable degree, 
violent opposition. 

In addition to conferring with 
groups of taxpayers through associa- 
tion committees, as has been men- 
tioned, the administrator and mem- 
bers of his staff, should welcome op- 
portunities to speak at meetings of 
business and civic organizations of all 
kinds. Ifa tax is of wide and general 
importance, newspapers are available 
as a means of disseminating informa- 
tion, as are also radio stations. Spe- 
cial articles should be prepared and 
their publication secured in the trade 
papers whose subscribers are subject 
to the tax. All this can be done at 
nominal cost to the department and 
the results will pay dividends on the 
time, effort and money expended. 


SELECTING AND TRAINING 
MEMBERS OF THe STAFF 


In organizing for the administration 
of a tax law, the administrator with 
meagre experience and limited vision 
will assume that it is only necessary 
to secure office space, purchase furni- 
ture and supplies, hire members of the 
staff and prepare and distribute inter- 
pretations, regulations and forms. Of 
course, all that does have to be done, 
but if the administrator stops there, 
his administration will not be success- 
ful. Staff members, no matter how 
carefully selected, whether through 
civil service procedure or otherwise, 
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are not immediately qualified to exe- 
cute their assignments—certainly not 
to execute them in a manner which 
will assure maximum efficiency and re- 
sults. Members of the staff need to be 
trained—and that calls for the estab- 
lishment of a training class in which 
the lecture and quiz method is em- 
ployed. Even though it may seem 
like a return to school days and per- 
haps beneath the dignity of adults to 
take written examinations, it is, never- 
theless, desirable to test in that way, 
their knowledge of the law, the regula- 
tions and office procedure, and if ac- 
counting is essential, then accounting. 
From time to time, it is likewise de- 
sirable to give such tests for the pur- 
pose of determining whether members 
of the staff are “on their toes” and 
keeping abreast of changes and de- 
velopments and methods of adminis- 
tration. But the training should not 
stop here. It should include also the 
attitude of mind of the administrator 
toward taxpayers and the policies to 
be followed in dealing with them. 
Preparing ‘returns and paying taxes 
are unpleasant occupations. Having 
suffered the mental anguish of pre- 
paring a return and remitting what he 
believes to have been the correct tax, 
but little is required to annoy and ir- 
ritate him whene letter of inquiry or 
an additional assessment notice is re- 
ceived. dt is more imperative in tax 
administration than in almost any 
other line of governmental activity 
that the clients of the department be 
considerately and politely treated. 
Staff members need to be trained in 
the fundamentals of public relations— 
how they can write letters most ad- 
vantageously, carry on conversations 
over the telephone, and conduct them- 
selves in interviews and conferences. 
The very fact that taxpayers easily 
find reasons for believing they are be- 
ing unfairly or unjustly treated, im- 
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poses upon the administrator greater 
obligation’ to formulate definite pol- 
icies of considerate, courteous and uni- 
form treatment, and inculcate those 
policies into the minds and actions of 
every member of the staff. 

Current trends of governmental 
thought would indicate that taxation 
-will be an increasingly important fac- 
tor in our economic structure of the 
future. Even if the current expenses 
of government are substantially de- 
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creased as economic conditions im- 
prove, revenue to cover normal ex- 
penses must be augmented sufficiently 
to liquidate existing indebtedness. A 
rather thorough overhauling of Fed- 
eral, state and local tax systems will 
soon be mandatory. The task will not 
be simple, nor will it be pleasant. If 
serious repercussions are to be averted, 
pure theory, elemental or advanced, 
must be tempered with practical ad- 
ministrative knowledge. 


Mark Graves, LL.D., is Commissioner of Taxation 
and Finance and president of the New York State 
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Administration of the Property Tax 
By J. L. Jacoss 


ANY of the objections and much 

of the criticism leveled against 

the property tax has been due to con- 

fused thinking or to the confusion of 

ideas. Objectionable features of gen- 

eral property tax laws have been con- 

fused often with criticism of the ad- 
ministration of the property tax. 

In states where substantial ad- 
vances have been made in revenue and 
tax system, the constitutional and 
statutory provisions have given recog- 
nition to certain major defects, such 
as: (a) the provision for the classifica- 
tion and differential taxation of prop- 
erty; (b) provision for effective cen- 
tral supervision and codrdinated tax 
administration; (c) separation of 
sources of state and local revenues, 
and (d) the establishment of neces- 
sary revenue sources as a means of 
relieving property and in acknowl- 
edgment of the principle that taxation 
should be levied, in`so far as possible, 
on benefits received and/or ability to 
pay. 

Studies of changes and advances 
made in property tax administration 
attest the substantial measure of suc- 
cess that has been achieved. They 
demonstrate the efficacy of just guid- 
ing principles and of sound organiza- 
tion and methods in assessment and 
tax collection administration, even 
where the revenue laws themselves are 
antiquated and in many respects de- 
fective and utterly inadequate. 


Some Derscrs iv Property 
Tax ADMINISTRATION 
Problems relating to the assessment 
and collection of property taxes have 
been receiving constant reappraisal by 
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economists, by fiscal counsellors and 
by public officials. Many enlightened 
reports have been published and most 
of them point to certain outstanding 
defects and present constructive pro- 
posals for improvement in property 
tax administration and practice. 

The character of tax administration 
varies in different localities as do the 
major causes of confused and inef- 
fectual administration. The defects 
found are not peculiar to any locality 
or any political administration. The 
extent and character of such defects 
vary according as there has been de- 
termination of sound administrative 
policies, procedures and methods and 
as effective organization with com- 
petent personnel has been provided to 
carry out such policies and to apply 
such procedures and methods. 

Some of the more fundamental 
causes for ineffectual property tax ad- 
ministration are summarized as fol- 
lows: 

1. Dissipation of responsibility 
through codrdinate operation by as- 
sessing, reviewing and tax collection 
offices as well as By certain legislatures 
and in many cases by the judiciary. 
These reult in absence of responsi- 
bility for results produced. 

2. Decentralization and competitive 
undervaluation of assessments through 
independent operation by small local 
assessment units. 

3. Inadequate competent central 
supervision over local assessing and 
tax collection activities. 

4. Want of unified and integrated 
organization in making original assess- 
ments and revisions and in tax collec- 
tion administration. 
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5. Loose administrative organiza- 
tion and corresponding inadequate 
competent and skilled personnel. 

6. Lack of scientific method in as- 
sessment operations, standards, and 
practices. 

7. Antiquated office practices and 
slackness in control and audit of assess- 
ments, revisions, and tax collections. 

8. Lack of factual information and 
paucity of publicity on administrative 
and fiscal operations and results. 

These outstanding defects may be 
found to a greater or less extent in the 
assessment and tax offices in various 
localities. The clarification of the 
operating difficulties and the regular 
presentation of constructive plans to 
remedy the same have brought about 
material improvement in property tax 
administration in many districts. 


Masor LINES or IMPROVEMENT 


However notable the changes that 
have taken place in property tax ad- 
ministration, there is urgent need and 
promise of further progressive im- 
provement. Such improvement must 
be pressed if taxation is to be equitably 
distributed on the basis of benefits re- 
ceived and/or ability to pay, if the tax 
burden on real property is to be re- 
duced, if publie confidence is to be 
restored, and if the credit and orderly 
functioning of local governments are 
to be reéstablished. > 

The major lines of improvement in 
property tax administration may be 
outlined as follows: 

1. Effective central supervision over 
administrative practices and methods 
and coördination of assessment and 
tax administration to bring about 
state and county-wide uniformity. 

2. Integrated county-wide assess- 
ing, reviewing and tax collection or- 
ganization to assure unified assessment 
practices and effective tax collection 
administration. 
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3. Appointive county officer as chief 
financial officer, with provision of 
thoroughly competent personnel who 
should be employed and retained on a 
basis of ability, experience, integrity 
and freedom from political pressure. 

4. Establishment of administrative 
policies, systems of rules, procedures 
and standards governing the annual 
valuation of different classes of prop- 
erty. 

5. Provision of methods and tools 
necessary for effective assessment ad- 
ministration, including (a) classifica- 
tions of lands and improvements; 
(b) land value maps; (c) tax maps 
showing location and size of every 
parcel of property; (d) standards and 
units of value for the valuation of 
lands and buildings; (e) standards for 
valuation of inventories, equipment 
and other taxable personal property; 
(£) individual property record cards; 
(g) rules and guides for physical de- 
preciation and functional depreciation. 

6. Integration and utilization of ad- 
vanced office practices, methods and 
mechanical devices and the planning 
and scheduling of operations. 

7. Codrdination and continuous 
control and audit of records on assess- 
ments, revisions and on tax extensions 
and collections. 

8. Regular publicity and public 
relations with periodic presentation of 
information on administrative poli-. 
cies, practices and results; wide dis- 
tribution of assessment manuals and 
annual publication of individual as- 
sessments and tax data for taxpayers’ 
reference. 

All of these lines have been applied 
to a greater or less extent in different 
states and assessment districts. The 
advances made and improvements ac- 
complished have been largely deter- 
mined according as the state and local 
tax administrations have been pro- 
gregsive and articulate ‘and as intelli- 
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gent understanding and coöperation. 
have been obtained from taxpayers 
and from public officials in the prose- 
cution of well worked out plans and 
practices. 


Srate anD County-WmDE 
ORGANIZATION 


Important as are problems of assess- 
ment tethnique and procedure, it is 
obvious that their successful applica- 
tion depends largely upon the organi- 
zation and personnel whose duty it is 
to translate them into appropriate 
action. Some states and district 
assessing units, accordingly, have 
greatly improved the organization by 
working out definite lines of authority 
and responsibility; by defining activi- 
ties and coérdinating logical units and 
by the employment of competent 
supervisory and skilled personnel. 

In connection with the state tax 
agency, the state commission of not 
to exceed three members should be 
appointed by the Governor and the 
members should devote their entire 
time to matters of state and local 
revenue and tax administration. 

Such commission should have broad 
administrative powers to bring about 
integrated and effective property tax 
administration in various taxing dis- 
tricts. Among other things, the com- 
mission should have the authority 
(a) to prescribe systems of rules and 
methods and records of assessment; 
(b) to give continuing supervision and 
to codperate with local assessment 
and reviewing officials in establishing 
state-wide assessment practices and 
standards; (c) to reassess property in 
any taxing district and to equalize 
assessments of any class of property 
within any taxing district; (d) to re- 
quire attendance of local assessing and 
reviewing officials at hearings; (e) to 
make annual assessments of railroads 
and of other public utilities, and of 
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corporate excess and to allocate such 
assessments to the respective taxing 
districts according to property situs; 
and (f) to make periodic audits and 
studies for the improvement of tax ad- 
ministration practices. 

The unit of local assessment and 
tax collection organization should be 
county-wide with a single officer as 
chief fiscal authority in each county. 
Minimum qualification requirements 
as to training and experience should 
be set up and used as a guide in the 
appointment of such officer by the 
elected county board. Adequate com- 
pensation should be provided for such 
officer and for his deputies, with the 
requirement that such officer and em- 
ployees shall devote full time to the 
duties of the office and not engage in 
any other business while so employed. 

The county appellate agency should 
be a small board not exceeding three 
appointed members, one of whom 
should be the county assessor. Suc- 
cessful experiences indicate the de- 
sirability of making the assessor a 
member of the appellate board. This 
arrangement furnishes a practical 
means of maintaining uniformity in 
the original assessments and in pre- 
venting the reviewing board from be- 
coming a codrdinate assessing agency. 
Such centralizeff organization also per- 
mits a unified and single staff, a uni- 
form approach to the functions of as- 
sessing and reviewing, and a means to 
simplify administrative, technical and 
office activities. 

The duties of the county appellate 
board should be limited to receiv- 
ing and hearing of complaints on indi- 
vidual assessments and to the correc- 
tion of actual errors and protecting 
individual property owners from dis- 
crimination. In large or metropolitan 
areas the two members of the board 
should devote their full time during 
the periods set aside for receiving and 
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hearing complaints. In smaller coun- 
ties, the two members of the board of 
appeals may be county officials who 
hold such offices ex officio. 


Menrir System or EMPLOYMENT 


The need of skilled and thoroughly 
qualified employees is, of course, gen- 
erally admitted in principle. Experi- 
ences in various public administrative 
offices have reénforced the conviction 
of the imperative necessity and value 
of a career system in the selection, re- 
tention, and promotion of public per- 
sonnel. There is a clear relationship 
between merit in employment and 
efficiency in public administration. 
No argument is required to demon- 
strate that effective assessment and 
tax administration demands that all 
employees be selected solely for their 
ability, experience and integrity. 
Also that they be assured of perma- 
nency of tenure in their employment 
so long as they perform their duties 
intelligently, efficiently and honestly. 


ELEMENTS or REAL PROPERTY 
ASSESSMENT 


The main objective of assessment 
administrators should be the establish- 
ment of an assessment system along 
sound, economical, and non-political 
lines—a system desigiiéd to secure uni- 
form, up-to-date, impartial assess- 
ments and thus insure a mor® equita- 
ble distribution of the tax burden. 

Such assessment administration is 
predicated upon carefully worked out 
policies and practices which must be 
continuously applied in making the 
original assessments and any revisions 
as may be required from time to time. 
The development of such policies and 
procedures is one of the important 
problems in the reorganization and 
improvement of property assessments. 

Even where there has been no willful 
and systematic evasion and violation 
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of the revenue laws, many assessments 
have been unequal and unfair because 
of the notion that a satisfactory assess- 
ment of property can be arrived at by 
simply viewing the property, describ- 
ing it, and applying the general judg- 
ment and horse sense of the assessor. 
This is a superficial and naive idea, and 
in practice it has led to gross inequali- 
ties, due to both over-valuation and 
under-valuation. 

The assessor who would produce a 
substantially uniform assessment of 
real estate must develop the best pos- 
sible wholesale appraisal technique on 
the basis of sound economic principles 
involved in the valuation of real prop- 
erty. The requisite technique implies 
the establishment of and adherence to 
definite classifications and a system of 
rules and valuation standards for the 
various classes of property. 

The most effective system of ap- 
praisal is that which furnishes to the 
assessing office every standard, cri- 
terion, and classification that enables 
it to form a sound judgment as to 
valuation and minimizes the oppor- 
tunity for arbitrary or speculative 
valuations. 

Such rules and procedures are 
based upon successful public and pri- 
vate wholesale appraisals practices. 
Where applied currently and carried 
through in subsequent operations, the 
results have been the same, that is, 
the taxpayers are assured of equitable, 
fair and impartial determination of 
the assessment of their property. 
The property and not the individual 
is assessed. The property owner can 
be his own assessor after comparison 
of the property records with the valua- 
tion units and standards, which 
should be made available to all. 

The more important essentials for 
uniform and effective real property 
assessment may thus be summarized 
as follows: ` 
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J. Current collection and use of 
data on unit prices for both lands and 
buildings; data on material, labor and 
construction prices; sales and rent 
data; Jand and property utilization 
trends, and other information neces- 
sary for the determination of bases 
and levels of property values. 

2. A classification of buildings ac- 
cording to classes and types, with brief 
descriptions and photographs of typi- 
cal class structures, and base repro- 
duction (new) unit prices per square 
foot or cubie foot for each class, to- 
gether with schedules of units to cover 
variations from standards. 

8. Rules and guides for the deter- 
mination of physical depreciation and 
of lack of utility or obsolescence due to 
various causes. 

4. Rules and standards for the ap- 
plication of basic unit foot price fac- 
tors to lands and lots under different 
conditions, dimensions and shapes and 
for maintaining sectional Jand value 
maps and separate land lot atlases 
showing subdivisions, consolidations, 
divisions, and so forth. 

5. Assessment manual for use of 
deputies and taxpayers setting out 
basic principles together with pro- 
cedures, standards and units for the 
annual assessment on a full value 
basis of all lands and buildings and for 
any revaluations or revisions that may 
be necessary from time to time. 

6. Schedules and instructions for 
making of field examinations of parcels 
and improvements and recording of 
separate land and building appraisal 
information on permanent individual 
property record cards. 

7. Schedules and instructions to 
govern routine office operations in 
preparing assessment books and re- 
cording annual assessments, and main- 
taining permanent assessment records 
and official minutes of assessment 


revisions. ‘ 


. 
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ELEMENTS or PERSONAL PROPERTY 
ÅSSESSMENT 


Reference has been made to some 
inherent difficulties which attend the 
assessment of personal property, with 
special reference to conditions in those 
states which still adhere to the general 
property tax and attempt to assess 
and levy taxes on all forms of per- 
sonalty. 

The studies made of various state 
tax systems and of property tax 
administrations have brought forth 
model plans for coördinated tax sys- 
tems. The suggested essential com- 
ponent features of a sound revenue 
system generally provide for special 
and varying treatment on property 
taxation and for other tax sources as 
a means of relieving property. 

In so far as personal property taxa- 
tion is involved, the following could, 
with minor variations, be successfully 
adopted in the various states: 

1. Classification of different classes 
of personal property and provision of 
different methods and rates of taxa- 
tion applied thereon. This is in recog- 
nition of the basic fact that all classes 
of property do not obtain similar bene- 
fits and are not equally able to support 
government in proportion to value, 
also the fact tkat there are varying 
administrative difficulties of discover- 
ing ande assessing certain kinds of 
property. 

2. Differential tax rates upon tax- 
able property should bear definite 
relations to the benefits received and 
income from such property and to the 
aggregate benefits and income from 
all sources. 

3. Household furniture not used for 
business should be exempted from the 
property tax. 

4, Exemption of intangible property 
from taxation as property, but the in- 
come from such intangible property 
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should be reached through a general 
income tax. 

Where such changes as suggested 
above have been accomplished, it 
should be noted that despite many 
difficulties, significant progress has 
been made. In many assessing offices 
there have been developed definite 
procedures and practices in assessing 
the different classes of personal prop- 
erty. There have been determina- 
tions as to market and cost values, the 
effect on values of physical deprecia~- 
tion, obsolescence, and price and 
economic conditions and other factors 
affecting value and utility. Also the 
general practice and custom in valuing 
various classes of personal property in 
the community and state. 


TECHNIQUE OF PERSONALTY 
ASSESSMENT 


The experiences in making such 
personal property assessments furnish 
bases as well as essential steps in 
making of such assessments, outstand- 
ing among these being the following: 

1. Current analyses of the character 
and types of personal property, and 
compilation of data on purchases, in- 
ventories, markets and costs, sales and 
income, of individuals and business 
establishments in order to establish 
standards and units fee the determina- 
tion of property values for taxation 
purposes. © 

2. Development of guides for the 
uniform treatment and valuation, and 
the incorporation of the guides in as- 
sessment manuals for use by the as- 
sessing staff and by taxpayers. 

8. Supplementing these manuals, 
preparation and wide distribution 
through publication on the personal 
property schedules of detailed instruc- 
tions for reporting and assessing of 
various classes of personal property. 

4. Annual field rechecks to bring 
the assessment roll up to date through 
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additions of new names and elimina- 
tions of duplicate names of individual 
property owners and business estab- 
lishments. Such field checks may be 
helped by the examination of lists re- 
lating to corporations, public utilities, 
trade organizations, automobile regis- 
trations, licenses, certain legal records, 
and similar sources. 

5. Establishment of branch offices 
for the convenience of property owners 
in need of advice and information 
regarding their schedules. 

6. Detailed audits of schedules and 
field appraisals of specific properties 
on which available information is in- 
adequate. 

7. Schedules and instructions to 
govern routine office operations in 
recording personal property data and 
assessments, maintaining continuing 
individual personal property cards, 
and the recording and controlling of 
original assessments and revisions. 

8. Regular publicity and presenta- 
tion of information to the public on 
the problems of personal property 
assessment, and systematic cultiva- 
tion of public confidence by means 
of clear and intelligible progress re- 
ports and radio addresses, and cour- 
teous consideration of taxpayers’ 
problems. 

As the combined result of these 
steps and operations, much taxable 
personal property can be placed 
upon the assessment rolls. Obviously, 
where personalty has assumed an 
economically fair proportion of the 
total legal tax burden, there has re- 
sulted a more just distribution and 
real estate has received a substantial 
measure of relief. 


Errecrive Tax COLLECTION 
Provisions 


The problems of tax collection have 
become increasingly difficult with the 
increasing taxes and tax delinquencies 
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and with the activities of certain legis- 
latures and public officials in connec- 
tion with the suspension of tax pay- 
ments and penalties, etc. These 
latter are worthy objectives, and much 
can be accomplished through really 
effective fiscal reorganization and inte- 
gration of the numerous tax sources 
and through constructive economies 
in public expenditures. There are, 
however, the great dangers of further 
administrative and fiscal confusion 
unless there is rigid adherence to 
sound tax collection administration. 
Any remedial measures should be 
adopted only after careful examina- 
tion into the intricate elements of 
public finance and administration. 

A constructive contribution has re- 
cently been made by a Committee of 
the National Municipal League in 
developing a model property tax col- 
lection law, which represents the sum 
total of the best thought on the sub- 
ject. This suggested model law con- 
tains many essential provisions dealing 
with tax collection procedures and ad- 
ministration. The enactment of this 
model law, with possible minor changes 
to meet local situations, would make 
for substantial improvement in tax 
collection administration in most gov- 
ernmental jurisdictions. 

Some of the more important pro- 
visions in the suggested model tax 
collection law include: (1) a coördi- 
nated schedule for the levy, assessment 
and collection of property taxes; (2) 
the appointment rather than the elec- 
tion of tax collectors; (3) the require- 
ment of a surety bond for faithful 
performance by collectors; (4) a fixed 
time for preparing and delivery of tax 
bills and for the collection of taxes in 
two or four installments; (5) the col- 
lection of delinquent taxes through 
the appointment of receivers of rents 
and income; (6) personal liability for 
real property taxes; (7) mandatory 
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duty for collection of delinquent taxes 
by sale; (8) making sales certificates 
conclusive after two years, except for 
fraud; (9) and other provisions for 
the improvement in tax collection pro- 
cedures and administration. 


COÖRDINATION OF PROPERTY 
Tax ADMINISTRATION 


The administrative routine and the 
numerous records required in record- 
ing of property assessments and revi- 
sions, tax extensions, tax billing and 
tax collections and delinquencies are 
of such extent and volume that co- 
ordination of the operations and rec- 
ords of the fiscal offices is imperative. 
There must be complete integration 
of the separate activities and the 
formulation of operating schedules if 
these operations and services are to be 
carried through within reasonable ex- 
penditure of time, effort and money. 

Furthermore, there is need for con- 
tinuous audit and control of accounts 
in relation to assessments, tax collec- 
tions and delinquencies if the tax de- 
partments and other departments of 
government depending upon tax col- 
lections are to carry on without re- 
curring administrative and financial 
difficulties. 

During the past few years, with the 
development are improvements in tax 
accounting and statistical method, 
better, quicker, and less expensive pro- 
cedures have been developed and are 
in successful operation. Systems have 
been simplified and wide uses have 
been made of mechanical equipment 
to accomplish the required results in 
an accurate, expeditious, and economi- 
cal manner. Superfluous work and 
details have been eliminated, short-cut 
methods have been put into use, and 
the efficiency of personnel and services 
have generally increased, while unit 
costs have been reduced. 

Use of improved procedures and 


206 


modern mechanical devices in record- 
ing of assessment data, have been 
effectively integrated with operations 
in connection with tax extensions and 
tax collections. By these means a 
current audit, control and distribution 
of assessments, extensions and tax col- 
lections may be obtained at substan- 
tial savings. The economies accom- 
plished through such measures either 
can be returned to the general treasury 
or be used effectively in the employ- 


Tue Annats OF THE American ACADEMY 


ment of technical and skilled personnel 
which are absolutely necessary in well 
administered assessment and tax de- 
partments. 

Through these means, integrated 
administration of assessment and tax 
collection routine can be established. 
These go a long way to bring about 
effective public service, to eliminate 
delays, to improve public credit and 
to give increased satisfaction to both 
the taxpayers and the public officials. 


J. L. Jacobs, C.E., has been director of J. L. Jacobs 
and Company, Management Engineers and Ac- 
countants, Chicago, Illinois, since 1915. In this 
capacity he has furnished engineering and consult- 
ant services to numerous Federal, state, and local 
governmental agencies and to business and civic 
organizations. He was County Assessor of Cook 
County, Illinois, from 1982 to 1984. He was for- 
merly lecturer in economics and business organiza- 
tion at Northwestern University. 
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Financing of Public Works—An Expansionist 
Point of View 


By Davin Cusuman CoYLE 


UBLIC works, during the present 

depression, have come to be re- 
garded principally as factors of eco- 
nomic readjustment. Their original 
function of providing public services 
and benefits has been subordinated to 
the more urgent necessity of providing 
employment and stimulating business. 
These two funetions, economic and 
engineering, call for different types of 
treatment. Much of the futility of 
current thought in public works is 
caused by failure to distinguish be- 
tween works as a recovery program 
and works as an engineering problem. 


Seur-Drereatinc Mersops 


As a recovery program, the objec- 
tive is to distribute buying power to 
the unemployed, so that they may 
nourish business by their purchases, 
giving further employment and in- 
creasing the production of commercial 
goods. This objective is frustrated 
by methods of financing which coun- 
teract the nourishing effect of fresh 
purchasing power in the market. Of 
these seli-defeating methods, the sim- 
plest is self-liquidation. 

A self-liquidating enterprise is one 
on which the cost is laid as a debt to 
be paid out of charges levied on the 
people who use the services provided. 
Such an enterprise is a business like 
any private business but owned by a 
public body. The debts resting on 
the enterprise are business debts, to be 
paid by the consumer, if paid at all. 
Self-liquidating public works compete 
with all other business for the con- 
sumer’s dollar. In the total of busi- 
ness debt that*bears down on any pos- 


sible prosperity, they have a share. 
In the total of business failures are 
some that might have been avoided 
had not such public enterprises helped 
to heat the furnace of competition. 
“Self-liquidation” implies that such 
works pay for themselves. They do 
not pay for themselves. The con- 
sumer pays for them out of the pocket 
which is the only source of the income 
of business. Public works, in so far as 
they are self-liquidating, give money 
to the consumer with one hand, and 
take it away with the other. They 
can be considered part of a recovery 
program only if the purpose of recov- 
ery is to prepare for another col- 
lapse. 

Another type of public work that is 
unavailable as a recovery measure is 
local or municipal work, financed by 
loans. Municipal loans from the Fed- 
eral Government or any other source 
are a burden on the local taxpayer— 
that is, they rest on real estate taxes. 
Real estate taxes rest directly or in- 
directly upon thé*consumer; they rest 
on business, which depends on the 
consumer? Municipal debts are in the 
same basket with business debts. 
Public works, in so far as they are 
financed by loans to loca] taxing 
bodies, are no part of a program for 
promoting a non-collapsible recov- 
ery. 

Federal public work, ultimately paid 
for out of Federal sales taxes, involves 
a debt resting on the consumer; the 
debt rests on business. Federal ex- 
penditures payable out of sales taxes 
are no part of a program for promot- 
ing business recovery. They stimu- 
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late and depress. All these kinds of 
public work, regarded as factors of 
economic readjustment, are boot- 
straps. 

The only kind of public works that 
can be regarded as promoting a secure 
recovery is non-self-liquidating Fed- 
eral expenditure or grant, ultimately 
resting on graduated income taxation 
or its equivalent. To take the con- 
sumer’s money and spend it for him 
is no way to add to the market for 
business. The way to add to the mar- 
ket without adding to the debt burden 
resting on business is to take the in- 
vestor’s surplus and spend it. Income 
taxes, or their equivalent, are taxes 
resting primarily on potential surplus 
income that would normally be in- 
vested in the formation of new busi- 
ness debt. 


Bownps 


Public expenditures in depression 
have to be financed by borrowing. If 
the program is to add new buying 
power to the market, the funds must 
not be borrowed from private sources. 
Selling bonds in the bond market tends 
to depress the market. If other condi- 
tions are unfavorable, the result is to 
wreck the banks and endanger the in- 
surance companies. Municipal bonds 
sold for the “local stif-help” program 
of the early years of the depression did 
their part toward preparing the col- 
lapse of February, 1933. 

In good times, when a strong gov- 
ernment should be running a surplus 
and retiring the public debt, the public 
bonds should not be found in private 
hands. When the bonds are paid, the 
private bondholder naturally reinvests 
the money, helping to- stimulate the 
securities markets. Debt retirement 
after the World War helped to pro- 
vide the funds for promoting the run- 
away inflation which culminated in 
1929. 
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The only sound way to dispose of 
deficit bonds in depression is to sell 
them to banks in return for new credit. 
Such bonds, if held by banks, can be 
paid. off in prosperity, retiring the 
credit with which they are paid and 
protecting the securities markets from 
a fresh influx of capital funds. 


Anticycuic FINANCING 


The principle of sound public works 
financing is a special case of the gen- 
eral principle of “anticyclic financing,” 
or the management of funds collected 
in prosperity and used in depression. 
Unemployment reserves, for example, 
are futile if they are invested when 
collected in good times and then liqui- 
dated in hard times when needed. 
The investment and liquidation help 
to blow up the boom and aggravate 
the depression, counteracting the 
effect of the unemployment insurance 
itself. The only sound way to treat 
reserves accumulated against depres- 
sion is to lay the money away in cash 
or its strict equivalent—or, as it is 
called, to “sterilize” the funds. The 
same principle applies to corporation 
undivided surplus saved in good times 
to be used for paying dividends when 
not earned in hard times. Such re- 
serves are tolerable only if sterilized— 
held in cash. 

The small or large size of any such 
operation is not relevant. The prin- 
ciple is the same—that regarded as 
measures for alleviating the pains of 
business instability, anticyclic reserves 
must be sterilized or else they might 
as well not be accumulated. Ina pub- 
lic works program the principle takes 
this form: bonds sold in depression to 
be paid in prosperity must be sold in a 
way that will expand credit or cur- 
rency, and paid in a way that will con- 
tract credit or currency. Otherwise 
the program is bootstraps, and the 
effort put into it is wastéd. 


FINANCING OF 


The fact that other factors in the 
money system may be tending to in- 
flation or deflation is no excuse for 
failure to handle public works or other 
anticyclic programs in a logical way. 
Each item exerts its own influence on 
the total. If any item is so managed 
as to counteract its own effects, it 
might better be omitted and the po- 
litical energy diverted to more useful 
channels. These principles have not 
commonly been understood by the 
recognized experts. 

If public works, unemployment in- 
surance, and corporation surplus were 
all required to be managed so as to 
create an inflation in hard times and a 
deflation in good times, the effect 
would be to counteract the ordinary 
fluctuation of business. The econo- 
mists who have heard of this fact have 
tended to be confused by the appar- 
ently gigantic size of the anticyclic 
reserves that would be manipulated. 
The withdrawal of funds used in pay- 
ing the public debt and in hoarding 
reserves for unemployment and un- 
earned dividends would seem to in- 
volve sterilizing more money than 
there is in the system. 

Actually, the most probable effect 
would be that as soon as the sterilized 
funds reached a moderate quantity, 
the business curve would turn down- 
ward. As soon as the funds were well 
depleted, the curve would turn up 
again. The use of such funds on a 
large scale would simply create a new 
sort of business cycle, with shorter and 
shorter waves of smaller and smaller 
amplitude. The business curve would 
tend to approach and stick closely to 
its trend line. This principle is not 
widely recognized among economists. 
Difficulties in application are appar- 
ent, particularly in the field of political 
control; but the principle invites study. 
After all, the, difficulties with our pres- 
ent methods’are more than apparent. 


Puse Works 


Housine 

Housing is a special type of public 
work, in which some degree of self- 
liquidation is inevitable, since there 
are valid objections to rent-free hous- 
ing. New low cost housing, built on 
vacant land, will result in a small 
amount of “undoubling,” but in the 
main it will draw tenants out of old 
houses, leaving the old property va- 
vant. Housing, public or private, is 
a business. New competition causes 
financial loss to those who are now in 
the business. New housing is a form 
of progress, or “modernization.” The 
new is built; the old is made worthless. 

The vital point about all moderniza- 
tion, including housing, is that the 
stimulating effect of new construction 
is counteracted by the depressing 
effect of capital losses. A slum land- 
lord may not be the noblest work of 
God, but he is a part of the economic 
system; if he goes bankrupt the effect 
on business is discouraging. Govern- 
ment housing built to draw tenants 
from existing tenements is a social 
benefit, but it forms no part of a pro- 
gram designed to create a stable re- 
covery. 

When the Government buys the old 
tenements at some price, the landlords 
are relieved of tife corresponding capi- 
tal losses. The losses are assumed by 
the Govtrnment. The total cost of 
the new house includes not only land 
and construction, but also the value 
of the old house. There is no way to 
avoid this fact. The price of progress 
is capital loss; no country can stand 
more progress than it can stand capi- 
tal loss. Whether the loss falls on the 
landlord or on the Government, it 
must fall on someone. 

Tf the cost of the old house is charged 
against the rent, the tenant must pay 
for two houses in place of one, which, 
in general, he cannot do. The only 
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way to get out without either depress- 
ing business or stalling the program is 
by Federal subsidy, charged ulti- 
mately to income taxation. That 
part of the program which is carried 
by subsidy paid out of income taxes 
forms a part of the recovery pro- 
gram. , 

Housing built under private aus- 
pices is usually heavily subsidized by 
capital losses at all stages. When 
new, the normal apartment house is 
prepared for a workable rental sched- 
ule by passing through a bankruptcy 
or two until its debt load is reduced 
to what the traffic will bear. As it 
grows older and sinks at last into 
blight, more investors are thrown to 
the wolves. Governments, like other 
investors, can build housing only if 
they write off part of the cost. Volun- 
tary subsidy at the beginning is not 
depressing to business and should, 
therefore, be preferred to the custom- 
ary involuntary variety. 

The general principles of public 
work as a means of promoting recov- 
ery from depression are these: the 
work must be non-self-liquidating Fed- 
eral expenditure or grant, based on 
graduated income taxation or its 
equivalent; temporary financing must 
be either by direct inflation or prefer- 
ably by bonds sold™only to banks. 
There are exceptions where these 
principles cannot or need né&t be ap- 
- plied. 

Some public works must be at least 
partially self-liquidating. Housing 
must charge some rent. Water sup- 
ply cannot be provided free to con- 
sumers because of the danger of dis- 
rupting customary habits and existing 
` water systems. Electric service can- 
not be free for the same reason. So far 
as these services ‘must be self-liqui- 
dating, they do not count in reckoning 
the size of a recovery program. 
In many types of public work, such 
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as flood protection, the people who 
benefit should be made to feel an inter- 
est and responsibility for the success 
of the works by having to pay a nomi- 
nal assessment. Here, too, practical 
considerations of public policy out- 
weigh the strict economic principles. 

Tf the necessary redistribution of 
income were to be obtained by some 
other adjustment mechanism, such as 
the old age pension and income tax 
combination, the use of public works 
for economic readjustment would be 
unnecessary. In this case public 
works would revert to a merely engi- 
neering activity, and they might as 
well be financed in any way that seems 
most convenient. If, however, public 
works are not used as a means of read- 
justment because other means are 
available, and if other means are not 
used because public works are avail- 
able, the outcome will be unsatisfac- 
tory. 


New Buyine Power Wirnovur 
New Desrs 


As a background for consideration 
of the financial aspects of public works, 
the fact should be kept in mind that 
the money transactions are only book- 
keeping. The physical cost, to the 
Nation as a whole, of any public work 
is not a matter of dollars, but is ex- 
pressible only in goods and services. 
When a bridge is built, men and mate- 
rials are drawn upon to construct the 
bridge. While working on the bridge 
the men cannot be producing wheat or 
hats. The steel used on the bridge 
cannot be made into automobiles. 
The true physical cost of the bridge 
is measured by a list of the goods and 
services that are forever lacking be- 
cause the men who might have pro- 
duced them or the materials that 
might have gone into them were used 
on the bridge instead. , 

Tf «all available men and materials 
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were scheduled for employment in in- 
dustry, no new project could be inter- 
jected without canceling a part of the 
existing schedule. In that situation, 
the dollar cost of a bridge would repre- 


sent roughly the dollar value of the’ 


goods and services that were sacrificed 
by the Nation in order to crowd the 
bridge into its schedule. Such a situa- 
tion, approximately, existed during 
the war period of 1917-1918. Dollar 
cost and physical cost were closely 
proportionate. 

If large numbers of men and stores 
of material are scheduled to lie idle, 
interjection of a public work does not 
involve the abandonment of any 
other production. The men would 
have produced nothing. The mate- 
rial would have been used for nothing. 
In building the public work the goods 
and services sacrificed by the national 
economy are none. The true cost of 
any public work done in depression is 
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nothing. The work may be good or 
bad, valuable or worthless, bridge 
building or leaf raking; whatever it 
may or may not be worth, the true 
costisnothing. The work is made out 
of waste labor and waste material, sal- 
vaged waste, for whatever it may be 
worth, is pure profit. 

Since the physical cost of public 
works in depression is nothing, the col- 
lection and disbursement of dollars 
should be regarded realistically as en- 
tirely a form of national bookkeeping. 
The financing of public works as a re- 
covery program is entirely a matter of 
creating and rearranging the paper 
claims upon the national income in 
such a way as to cause an increase of 
economic activity. Viewed in that 
light, the sole legitimate purpose of 
depression finance is to inject new 
buying power into the business world 
without laying new debts on business 
and on the customers of business. 


David Cushman Coyle is a member of the Ameri- 
can Society of Civil Engineers, and is a consulting 
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Review in the Public Works Administration, and as 
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Mississippi Valley Committee. 


He has lectured ex- 


tensively and is the author of numerous articles on 
engineering and economics, and of two books*—“The 
Irrepressible Conflict: Business vs. Finance” (1982) 
and “Brass Tacks” (19385). ° 


y 


Financing Social Security 


By ABRAHAM EPSTEIN 


-MEW phases of social reform in- 
volve a problem of financing of as 
prodigious significance as social insur- 
ance. Unfortunately, this subject is 
the least understood in the United 
States. The chief causes for this lack 
of understanding lie in our failure to 
visualize the nature of the modern 
problem of insecurity, and in our com- 
plete misconception of the aims and 
methods of social insurance as an in- 
strument of alleviating insecurity in 
the present social organization. 

Insecurity has not descended upon 
us suddenly with the present depres- 
sion. Nor will it disappear with the 
hoped-for good times. Insecurity is 
deeply ingrained in the very fiber of 
our modern system of industrial or- 
ganization. It arises from the fact 
that most of us depend, for our liveli- 
hood, upon a job over which we have 
no control and which pays us a wage 
or a salary only when we work. 
Whenever, for one reason or another, 
we cannot work, our wages—the very 
means of our livelihood—cease. It is 
this loss of the wage-rather than of the 
job per se which brings us to economic 
grief. The fact that capitalist econ- 
omy allows no‘pay for involuntary 
idleness creates our chief source of 
economic affliction, and it is this dis- 
continuance of earning capacity which 
is making the lives, standards, culture 
and even the health of wage-earners 
so Insecure. 

The basic aim of social insurance is 
to overcome the insecurity which 
arises from the loss of wages during 
enforced idleness. Social imsurance 
does not aim either to abolish the haz- 
ards of modern life or to bring about 


Utopia. The fundamental purpose of 
unemployment insurance is the allevi- 
ation rather than the abolition of un- 
employment. Old age insurance pro- 
tection is not sought in order to wipe 
out old age indigence. Sickness in- 
surance can no more eliminate illness 
than Workmen’s Compensation laws, 
which have been in existence for over 
twenty years in this country, have 
wiped out industrial accidents. So- 
cial insurance merely represents the 
best means so far devised for making 
possible the greatest alleviation of the 
major economic hazards resulting from 
our present industrial order. Its tech- 
nique is most suitable to meet the 
problems of industrial workers. It is 
not so well adapted to meet the prob- 
lems of other sectors of our population, 
particularly the farmers and the self- 
employed. 


SOCIAL Insurance TO MEET ’ 
WAGE INSUFFICIENCY 


So long as capitalism was on the 
ascendency and industrial production 
on the rise, with ample foreign mar- 
kets for the industrial nations to culti- 
vate, the problem of insecurity was 
comparatively simple. The periods 
when wages ceased were fairly definite, 
their duration and extent ascertaina- 
ble. The major industrial rainy sea- 
sons—accidents, sickness, invalidity, 
widowhood and old age—could be de- 
termined in advance with almost sci- 
entific accuracy. The problem of 
insecurity lay in the challenge of wage 
insufficiency to meet well-ascertained 
and comparatively short rainy peri- 
ods, when workers could not earn 
wages. : 


212 


Fuvancine SOCIAL SECURITY 


Confronted with this challenge, 
which caused the growth of a threat- 
ening revolutionary movement, Bis- 
marck in the 1880’s attempted to meet 
it through the ancient device of in- 
surance with its formula of the wide 
distribution of the risk and the build- 
ing up of reserves. The method of in- 
surance through the accumulation of 
reserves in good times for the rainy 
seasons offered a definite means of 
overcoming the challenge of wage in- 
sufficiency. Bismarck found it equi- 
table to place the entire cost of indus- 
trial accidents on production. The 
consumer was not entitled to cheaper 
goods at the expense of maimed and 
dead workers. Since German workers 
for many generations had voluntarily 
endeavored to insure themselves 
against sickness and widowhood, it 
seemed logical to extend this by mak- 
ing such insurance compulsory upon 
all workers. By distributing the costs 
among wage earners and consumers 
through a tax on employees and em- 
ployers, the healthy workers were 
made to help the ill. Except in the 
case of invalidity and old age depend- 
ency, for which even Bismarck pro- 
vided a governmental subsidy in order 
to attain a wider distribution of costs, 
no direct governmental contributions 
from other sources of income were 
deemed necessary, since ample reserves 
could be built. Until the postwar 
depression and the oncoming of defla- 
tion, the Bismarckian social insurance 
system proved successful in providing 
workers with a modicum of security 
against these industrial hazards. 


Tur New CHALLENGE OF 
Wace DISAPPEARANCE 


Quite a different situation confronts 
us today. The Bismarckian era has 
long disappeared. Industrial activity 
is languishing. Countries which were 
great markets’ for industrial goods in 
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Bismarck’s days have themselves be- 
come exporting nations. More and 
more the tempo of industrial produc- 
tion must depend mainly on the pur- 
chasing power available in the home 
market. Unemployment such as was 
never dreamt of in Bismarck’s day has 
become our chief industrial problem. 
To the older challenge of wage insuffi- 
ciency prolonged unemployment raises 
the challenge of complete wage disap- 
pearance. This new hazard is not 
only uncertain and unpredictable but 
tremendously expensive to insure. It 
is impossible to levy this burden solely 
upon the workers, either as workers or 
as consumers, without creating grave 
social menaces. Nor can such a pro- 
gram be thought of in terms of ac- 
cumulating reserves in good times 
when such times do not exist and when 
no one knows whether they will ever 
be with us again. Moreover, any plan 
of sharing poverty among the poor 
cannot possibly meet our chief di- 
lemma-——decreased consuming power 
in the face of a more rapid flow of 
goods made possible by technological 
improvements. The Bismarckian pol- 
icy of social insurance can obviously 
only aggravate our present problem 
which arises chiefly from the maldis- 
tribution of our national income. 
Modern social insurance must, there- 
fore, do more than merely distribute 
the risk among large numbers on the 
principle of actuarial insurance re- 
serves. Even if such a program was 
possible under rising production, it is 
obviously impossible of achievement 
when we are confronted with diminish- 
ing markets, a declining wage scale, 
and a standing army of ten and more 
million unemployed. 


Socrat Insurance Must BE 
Usep ror SOCIAL SECURITY 


Social insurance today therefore re- 
quires a reconsideration of the Bis- 
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marckian concepts. Something bet- 
ter than a plan of sharing poverty 
must be devised to meet the problem 
of decreased consumption. It is use- 
less to talk of building reserves during 
good times when all we have are bad 
times. The governmental responsi- 
bility must no longer be confined to 
compelling wage earners to insure. 
In order to meet the present needs, 
the government must use social in- 
surance more and more for social 
security rather than from a strict in- 
surance point of view. The govern- 
ment must become a direct con- 
tributor in order not only to lighten 
the unbearable load otherwise placed 
upon the workers, but to use it as a 
means of supplementing wages by a 
better distribution of the national in- 
come in order to augment the pur- 
chasing power of the masses of wage 
earners. 

In plain words, this means that the 
government must utilize its powers of 
taxation in such a way as to return a 
considerable share of the profits of the 
nation in the form of wage supple- 
ments. Only thus can it provide a 
minimum of security and assure an 
increased consumption of goods. Un- 
less a considerable share of the profits 
of the nation is harnessed for social in- 
surance, no systent which merely in- 
volves the taking of contributions 
from poor Paul for impoversshed Peter 
can possibly survive long. And there 
is only one way of drawing these profits 
into the insurance fund—through a 
net income tax. A tax on pay rolls 
or production is not a tax on profits 
but a sales tax on consumers which 
falls largely upon the wage earners 
since they represent the bulk of con- 
sumers. Only a net income tax can 
actually prevent the accumulation of 
huge profits for further unnecessary 
expansion of industry and provide ad- 
ditional purchasing power to workers 
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in times when they cannot earn a 
wage. 


Bririsu Success Dus ro 
GOVERNMENTAL PARTICIPATION 


This principle of governmental par- 
ticipation and the sharing of income 
is not only deemed indispensable to- 
day by every progressive student of 
social insurance, but has actually been 
the underlying principle of the British 
social insurance system from its in- 
ception. It is this fact which accounts 
for the success of the English plan and 
the complete collapse of the German 
plan of unemployment insurance. 
What Americans have called a “dole” 
and indicted as bringing confusion into 
the British unemployment insurance 
system has really been part and parcel 
of the intelligent program of social in- 
surance which the British Government 
has followed from the beginning. 
Even thirty years ago, the British 
Government recognized that capital- 
istic production required for its sup- 
port a stouter prop than the slim reed 
offered by a social insurance scheme 
based on the distribution of misery 
and the sharing of poverty among the 
poorest. British statesmen were con- 
scious that modern industrialism—im- 
plying scant wages on one hand and 
infinite profits on the other—could not 
long endure unless social insurance 
was used as a method of redistributing 
at least a share of these profits. The 
government therefore used social in- 
surance as a means of distributing a 
considerable share of the profits of the 
nation to affected workers when they 
are deprived of purchasing power be- 
cause of unemployment or old age. 
From the start, the British Govern- 
ment granted gratuitous pensions in 
old age and offered to pay a considera- 
ble share of the cost of unemployment 
insurance. When the prolonged de- 
pression made the original allotments 
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for unemployment insurance insuffi- 
cient, the British Exchequer without 
hesitation poured in more money to 
increase as well as to extend the regu- 
lar insurance benefits. When, later 
on, the old age insurance system was 
set up, the government again assumed 
direct participation with money de- 
rived largely from income taxes. 
Should, then, social insurance be 
financed entirely by the government 
from income taxes? Although the- 
oretically desirable, it would be fool- 
hardy to press this to its logical limit. 
Such a program is, first of all, politi- 
cally impossible in the immediate fu- 
ture. Judging by the financial meth- 
ods established in the present Social 
Security Act, which places the entire 
burden upon industrial production and 
the workers directly, the New Deal 
itself constitutes the greatest obstacle 
to such an ideal. Moreover, while it 
is essential, as a primary source, for 
the Government to utilize its taxing 
power over incomes to the limit of its 
ability, it may be readily conceded 
that the time may well come when 
these may not prove sufficient, if our 
present social structure is to be bas- 
ically maintained. Under present 
conditions, therefore, we must be con- 
tent with the Government’s utilization 
of the income tax principle to the ex- 
tent that it is politically and economi- 
cally possible. In addition, the sec- 
ondary resources of industry and 
workers, utilized in such a way as not 
to seriously affect either the marketa- 
bility of the goods, wages and employ- 
ment, or the purchasing power of the 
wage earners, can be used as supple- 
mentary revenues. In other words, 
once the Government has utilized its 
income tax power to the limit, social 
security protection can be further ex- 
tended by small direct contributions 
from industry and the employed 
workers. ° ° 
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Way CONTRIBUTIONS BY 
Inpustry AnD WorKERS? 


Direct contributions by industry are 
justified, not only as an additional 
source of revenue in order to provide 
greater protection, but for many other 
reasons which cannot all be enumer- 
ated in the limited space. Social in- 
surance protection is of direct benefit 
to industry. Any improvement in the 
workers’ standard of living brought 
about by social security raises their 
efficiency, of which employers are the 
direct beneficiaries. Since manage- 
ment is held accountable for the effi- 
cient maintenance and upkeep of its 
mechanical plant, it is fair to place 
upon it a share of the cost of its human 
depreciation and destruction. Anem- 
ployers’ contribution is also fair be- 
cause social insurance costs help to 
equalize competition between indus- 
tries and the more conscientious em- 
ployers are not financially penalized, as 
they are today, for the efforts they 
make in behalf of their workers. 
While it is true that, on the whole, any 
levy placed on industry is shifted to 
the consumer, this is not serious when 
the levy is small. It is, moreover, just 
to make the consumer bear a small 
share of the burden, caused, to some 
extent, by his incoristancy and freakish 
demands, 

While it*is not essential that work- 
ers, who are not in the slightest re- 
sponsible for the economic hazards 
confronting them, make direct con- 
tributions to social insurance, a small 
contribution by them is nevertheless 
advisable for many reasons, more 
psychological than economic. A di- 
rect workers’ contribution is the best 
means of taking away whatever stigma 
is attached to governmental relief. 
Direct participation by workers not 
only protects their pride and self-re- 
spect, but makes their claim to partici- 
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pate in the administration of the sys- 
tem more justifiable. It makes for 
greater interest and protection of the 
system. What is even more impor- 
tant is the fact that any additional 
contribution on the part of the work- 
ers helps, to that extent, to make the 


fund more liberal in its payments to 
beneficiaries. It adds to the total re- 
serves and it is socially fair for em- 
ployed young and healthy workers to 
contribute a mite toward the support 
of their fellow workers who are old, 
unemployed, or ill. 
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wAn Approach to the Problem of War Finance 
By Joun T. FLYNN 


AR, whether we are for it or 

against it, whenit arrives presents 
the finance minister with a problem in 
public finance. War costs money. 
Modern wars cost infinitely more than 
the old-fashioned war which was a small- 
scale combat between mercenary sol- 
diers. The finance minister is con- 
fronted from the moment the quarrel 
deepens toward hostilities with the grim 
business of setting up devices for pro- 
ducing the funds needed to pay soldiers 
and buy munitions and other war sup- 
plies. These funds can be provided in 
only three ways—by taxes, by borrow- 
ing, or by tribute on the conquered 
foe. 

Of course, the simplest and easiest 
means of providing ample war funds is 
through government loans and this is 
the method which has been chiefly in 
use. If there were no other side to 
this question than this, the matter 
could rest here. But, as it turns out, 
no government can dip into the re- 
sources of its people—either their cash 
or their credit resources—without pro- 
ducing certain economic and social 
consequences throughout the society. 
Therefore, the finance minister cannot 
ignore those possible consequences 
which the very act of raising war funds 
may setin motion. It may be that the 
consequences of paying for the war may 
be far more devastating than the shock 
of the military contest. 


War A PRODUCER or Economic 
MALaDJUSTMENTS 


The government must recognize, 
therefore, as a prelude to financial ac- 
tion, (1) that the war itself produces 
certain economic maladjustments in 


the nation; (2) that the expense of the 
war is an extraordinary and hence 
burdensome one and that it also tends 
to produce certain economic malad- 
justments in the nation. 

We hear much now from a school 
which insists that the government, in 
using the power to raise funds, has no 
right to invoke it for the purpose of 
producing social or economic changes; 
that the only wise use of the taxing 
power is limited to providing funds for 
the government to properly carry on its 
functions. 

For the purposes of this discussion 
we need not argue‘this point. It will 


_be sufficient to observe that, whether 


the government wills it or not, any 
exertion of the taxing power is neces- 
sarily accompanied by social and eco- 
nomic effects. If this be true, then 
the government cannot escape the duty 
of weighing the social and economic 
effects when confronted with a choice of , 
tax policies. We may, therefore, lay 
down this rule of conduct—that the 
government, in financing a war, is 
bound to find the most effective means 
of providing the funds needed to pay 
for the war and that means which will 
disrupt aifd disorganize least the eco- 
nomic machine. 

Of course a simon-pure pacifist might - 
argue against this that whatever tends 
to reduce the difficulties of war tends to 
encourage war in that it removes some 
of those hardships which restrain na- 
tions when aroused emotions beckon to 
the battlefield. The prospect of na- 
tional economic disaster will operate as 
a forbidding influence when angry 
voices summon the people to war. In- 
deed, Mr. Walter Lippmann did ac- 
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tually make an argument based on a 
similar proposition against the bill 
introduced in the United States Senate 
to provide for the financing of war out 
of current taxes. Such a bill, he urged, 
would play into the hands of a war 
party in that it tended to remove one 
of the gravest fears of the jingo when 
seeking to lead the nation into hostil- 
ities, namely, his apprehensions about 
securing public assent to providing 
war funds. Providing in advance the 
most efficient and least disturbing form 
of war finance is on a par with providing 
vast military instrumentalities for 
war. With these already arranged for 
the war-makers’ greatest obstacle is 


hurdled. 


An INTELLIGENT PROGRAM 
or War FINANCE 


The argument is something worse 
than specious. It ignores wholly the 
quite obvious fact that if the human 
havoc worked by war, which the whole 
population can visualize and under- 
stand, will not restrain an aroused peo- 
ple, certainly the less easily perceived 
economic disturbances, utterly obscure 
to the citizenry as a whole, will have no 
effect upon their minds. But it over- 
looks a far more formidable factor. 
May it not be that an intelligent and 
statesmanlike war financial program 
would call for far gréater sacrifices from 
the people than the slipshod system of 
credit inflation by which most wars 
have been financed? „As a matter of 
fact, wars have been financed in the 
past by borrowing money rather than 
by taxation. They have seemed as 
simple to finance as the purchase of a 
houseful of furniture on the installment 
plan to be paid for in easy payments by 
our children. Suppose that a policy of 
war finance which involves an imme- 
diate shifting of the whole nation to a 
régime of drastic financial sacrifices 
were to be set up. Would not the 
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physical and spiritual horrors of war be 
augmented by the financial sacrifices 
called for as bridles upon the jaws of 
an infuriated people? As matters 
stand, people say, indeed people are 
saying now, that while war is a dreadful 
thing, after all it would get us out of the 
depression. But suppose they were 
made to understand not only that it is 
a dreadful thing but that it will not get 
us out of the depression. Can any 
reasonable mind find in that any addi- 
tional incentive to war or any reén- 
forcement in popular support for a war 
party? 

War is not merely a military adven- 
ture. It is a great economic disturb- 
ance. A declaration of war produces in 
a nation a condition akin to that found 
in boom towns on the edge of some 
sudden oil, gold or industrial expansion. 

War is a great business enterprise. 
As soon as war is declared a new and 
extensive industry is brought into 
being. It is, indeed, the biggest of all 
big businesses. It is not only a big 
business, it is a big capital goods indus- 
try, because it is carried on—at least in 
modern times—upon borrowed funds. 
The last war cost the United States 
government in 1917, 1918 and 1919 
(the year succeeding the war) $33,- 
000,000,000. Of this sum $22,000,- 
000,000 was raised by bond issues. 
There is still outstanding in liberty 
bonds or refunding issues substituted 
for them $14,948,096,150. 


BoRROWING VERSUS TAXATION 


No nation can borrow $22,000,000,- . 
000 in two years—particularly in our 
modern deposit banking system—with- 
out producing a vast inflation. And 
it is this inflation which produces 
the destructive economic disturbance. 
Permit me here to offer a description of 
the process of this inflation by quoting 
from the writer’s attempt to picture it 
as embodied in the report of the United 
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States Senate’s Special Committee to 
Investigate the Munitions Industry: 


Immediately upon the declaration of war 
the economic machine of the nation is in- 
stantly divided into two sections. One 
becomes the great war industry. The 
other remains as a peace-time industry. 
Into this great war industry the Govern- 
ment pours billions of dollars. This indus- 
try immediately goes into the market for 
raw materials and for men. These raw 
materials and men are drawn out of the 
peace-time industrial market. This im- 
mediately produces in the peace-time indus- 
trial market a shrinkage in the supply of 
labor in the labor market and a shrinkage 
in the supply of goods in the commodities 
market. 

The billions poured by the Government 
into this war industry is distributed among 
the managers; workers, and the material 
supply men. This is the first stage of in- 
flation. 

The second stage proceeds thus. These 
dealers and laborers, with all these millions 
in their hands, have the choice of how they 
will spend their money. They do not buy 
war materials. They buy peace-time goods 
and so the vast sums of money which in the 
first stage of their journey are spent by the 
government in the war industries are in the 
second stage of the journey spent by the 
employees and materialmen in the peace- 
time industries. Thereafter these immense 
amounts of purchasing power are, in the 
peace-time industries, moving about creat- 
ing a tremendous demand for necessities of 
life and luxuries of all sorts and building up 
the peace-time industries. The peace in- 
dustries then begin bidding for workers and 
for goods in a labor market which has been 
shortened by the rise of the war industries 
and by taking 3 or 4 million soldiers into the 
Army. There now goes on a bidding for 
materials and for men between the war in- 
dustries among themselves, between the 
peace industries among themselves, and 
between the war and peace industries. 
Then comes the rise in prices, the rise in 
earnings, the rise in managers’ salaries and 
in profits, and the rise in wages. 

The government may make rules about 
prices and wages and profits but they will 
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be completely futile when this huge volume 
of inflationary purchasing power is poured 
into the markets. 

At first wages do not rise. The studies 
of the committee reveal that the first thing 
to rise are prices of war materials, then the 
wages of managers and the earnings of 
corporations. The last thing to rise is the 
wages of labor. What does happen, how- 
ever, is that total pay rolls create immense 
amounts of purchasing power. As prices 
rise the workers are compelled to ask for 
more pay. But what is more important, 
employers seeking labor in a shortened 
labor market can obtain the necessary 
workers only by bidding for them. Unless 
the Government is prepared to conscript 
labor it will not be possible to hold wages 
stationary when prices and profits soar, and 
Congress has plainly indicated that it has 
no intention of conscripting labor nor is this 
committee in favor of such a plan. Those 
who advocate conscription of labor do not 
pause to realize what that means. You 
cannot end war profits and the economic 
disturbance by conscripting labor for 
munitions workers only. You would have 
to conscript labor for all the peace indus- 
tries and it is not to be supposed that the 
American worker would submit to be drawn 
into an industrial army and forced to work 
in luxury plants for the production of silk 
shirts and fur coats and trinkets. 

The more the subject is explored the more 
obvious it becomes that when you flood into 
the community the tremendous artificial 
purchasing power created by the rise of the 
war industry you unleash an energy so 
powerful that regulation of it becomes 
humanly impossible. 

An intelficent Government, therefore, 
apprised of this in advance and aware of its 
problem, as it was not in the last war, will 
defend itself against this invisible, subtle, 
yet destructive foe, by preventing it at the 
outset. 


Of course, the way to prevent the 
inflation is by refusing to invoke that 
force which creates the inflation— 
namely the war borrowing. If bor- 
rowing is to be avoided, then the only 
method of financing a war open to the 
modern state is by taxation. 
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TAXATION APPROVED BY 
Economists 


This view, happily, has the approval 
of the most impressive economic au- 
thority. At the outset of the last war 
a petition was presented to Congress 
urging it to adopt a policy of taxation 
rather than bond issues as the principal 
means of financing war expenditures. 
This petition was signed by large 
groups of the economic faculties of 
forty-seven American universities, in- 
cluding University of Chicago, Cornell, 
Dartmouth, Harvard, Wisconsin, and 
Yale. Among the signers were repre- 
sented every school of economists and 
most of the leading teachers in Ameri- 
can colleges. The description of the 
processes of war inflation are worth 
quoting at length: 


For example, if the Government takes 
$1,000 from a man in taxes, his credit or 
purchasing power is lessened to the same 
extent as the Government’s is increased. 
On the other hand, if the Government bor- 
rows $1,000 from him, the quantity of pur- 
chasing power in existence is greatly in- 
creased. He now has a bond worth $1,000 
on which he can and very often will borrow 
at the bank. Say he borrows $800; to lend 
him $800 the bank does not have to give up 
800 actual dollars. Instead, it gives him a 
deposit account of $800 and, inasmuch as 
most of those who present checks do not 
ask for actual cash, but have their checks 
credited to their deposit accounts, the bank 
can keep this $800 in checks floating by 
setting aside, say, only $200 of actual cash. 
In other words, this bond issue transaction 
has resulted in increasing the Government’s 
credit by $1,000, in decreasing the man’s 
credit by only $200, and in decreasing the 
bank’s money by only $200; that is, there 
has been a net increase of credit currency 
(checking deposit accounts) of $600, in 
contrast with no net increase if taxes had 
been adopted instead of bonds. 

If the man had given up his money in 
taxes, he would have ceased to compete 
with the Government and other buyers of 
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commodities and labor, to the extent of 
$1,000; but when the Government gives 
him a bond for his payment, he is still 
enabled to compete to the extent of $800. 
The purchasing power of society as a whole 
has increased by $600. This inevitably 
forces up prices. 

The above illustrates the result of a bond 
issue that is taken by the public. As a 
matter of fact, if bonds are issued, a large 
part of them will be taken by banks. It is 
likely that the Federal Reserve banks will 
buy these bonds wholesale by giving the 
Government checking accounts to the ex- 
tent of the bonds. This causes immediate 
inflation to the full amount of the checking 
accounts thus created: that is, inflation to 
100 per cent instead of 60 per cent of the 
bond issue, as outlined in the illustration 
above. 


The evils of the inflation are too well 
known to require any discussion. It is 
merely advisable to observe that, while 
a dangerous thing in peace times it is 
far more disastrous in war. It is not 
so easily controllable. It adds enor- 
mously to the cost of the war. Its 
effect is to raise prices immoderately 
and thus put an intolerable burden 
upon those least able to bear that bur- 
den—the great mass of workers. 


How SHALL tor Taxes Be 
ImMFosEpD? 


If this is sound, then the only ques- 
tion left for solution is what form taxes 
will take. Here, at once, advocates of 
paying for a war as we fight the war 
divide. One group urges high mcome 
taxes on individuals and corporations 
designed to take from them any profits 
due to the war. This school favors 
high income levies on all profits, but on 
war profits taxes high enough.to drain 
away all of those profits peculiarly due 
to the war. Thus it is proposed some- 
times to average the earnings of the 
taxpayer in the three or five years pre- 
ceding the war and to label all earnings 
over and above this ayerage as war 
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profits. All these would be taken by 
taxation. Then on the normal profits 
there would be imposed as high taxes 
as industry can stand without injury. 

The other school insists that the sole 
object of the tax levy should be to pro- 
vide the funds necessary for the war 
effort. It would, therefore, Jevy taxes 
on all profits, regardless of their origin. 
It insists that it is difficult to distin- 
guish scientifically war from peace- 
time earnings. Its proposed policy is 
based on the theory that in war the 
burden of military defense is put upon 
those best able to fight—which means 
the youth capable of the physical 
drudgery of a campaign—and that the 
duty of paying for the war must also be 
put upon those best able to pay— 
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and the Committee on Military Affairs, 
both composed of Senators of every 
political complexion including many 
leading conservatives. 

Corporation taxes, also, would be 
made so high as to prevent any corpora- 
tion from retaining for its stockholders 
more than approximately 3 per cent 
net earnings. This also has been ap- 
proved by these two committees. 

Of course such a program would be 
ineffective if it did not scale the taxes 
down to the very lowest income groups 
and distribute the cost of war over the 
whole body of wage and profit earners 
on a drastic basis and in accordance 
with their ability to pay. 

It is easy to raise objections to this. 
One is that it will paralyze business, 


which means those having the largest —Make it impossible for business to se- 


incomes. 

What is more, the taxation of tech- 
nical “war profits” ould be self- 
defeating, because ifthe policy of taxa- 
tion prevents war profits, then there 
will be nothing to tax. The cost of any 
major war will be very great. To sup- 
port it out of taxation, the levy must be 
heavy. The writer, in the War-Profits 
bill, proposed income taxes on individ- 
uals which would make it impossible 
for any person to retain for himself, 
after all taxes have been paid, an effec- 
tive income of more than $10,000. 
This, of course, would exclude interest 
charges, state and local and other 
taxes. It would also exclude insurance 
premiums up to $5,000 on policies 
which had been taken out in good faith 
more than a year preceding the declara- 
tion of war. Of course it would, per- 
force, exclude income from tax-exempt 
bonds. 


A PRACTICABLE SCHEME 
It is of interest to note that this 
proposal has had the unanimous ap- 
proval of two United States Senate 
committees, the Munitions Committee 


cure the necessary financing and hence 
wreck the industrial machine behind 
the military machine and so essential 
to it. Another is that sufficient funds 
for a war cannot be raised by taxation. 
The answers to these objections are 
quite adequate. Here we can merely 
state them without supporting them. 

Any attempt to limit profits of indus- 
try might well hamper it. Under this 
policy there would be no limitation on 
profits. The tax would not become 
effective until the corporation had 
earned its profit. It would fall not on 
the producing corporation but on the 
stockholder who is entitled to the 
earnings. *As to freezing up industrial 
financing, of course, one object of war 
policy must be to prevent financing 
from flowing into purely peace-time 
industries to enable them to compete 
with war-time industry for materials 
and workers. In the last war most 
governments practically forbade all 
financing save with government con- 
sent. As for war industries, they had 
to be financed by the government any- 
how, and provision must be made in 
any war-tax bill for a government re- 
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volving fund to finance war industrial 
activities. 


As to the objection that the tax will 


not produce the necessary funds, it is 
sufficient to say that, with prices held 
in abeyance and war costs held down, 
taxes can doit. But at least the pos- 
sibilities of taxation ought to be ex- 
hausted before borrowing is resorted to. 


OBJECTIONS ANSWERED 


The point immediately arises that 
the need for borrowing will be far more 
pressing in the early stages of a war 
when there is a desperate demand for 
fresh supplies of funds before taxation 
can become effective. The answer to 
this will be found in the distinction 
between short term and long term bor- 
rowing. Of course, the first days of a 
war will find the government in need of 
funds which it can get only by borrow- 
ing. But such loans can be negotiated 
short term notes. They will be 
nothing more nor less than the type of 
borrowing which all governments do 
against anticipated taxes. To this 
there can be no objection. 

But any sound war tax law must con- 
tain mechanisms for speedy collection 
of war levies. Under peace-time in- 
come tax laws the taxes of 1935 are not 
assessed until the spring of 1936 and 
are then collected in installments 
throughout the year. A sound war 
measure must do two things. /First it 
must provide for the terrffination of 
peace-time income taxes as of a fixed 
date and the substitution of the new 
war levies. All taxes due up to the 
date of the war declaration under the 
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peace-time taxes must be made imme- 
diately due and collectible in a single 
payment. This would give the gov- 
ernment at once a quick supply of 
money. The war levies would then go 
into effect. But instead of waiting a 
year to make returns on them, tax- 
payers should be required to make re- 
turns quarterly in the year in which 
the income is earned. They should 
also make immediate returns on these 
quarterly payments. Thus the gov- 
ernment would enjoy a ready and 
continuous flow of income tax funds. 
Now it is easy to suggest at once a 
score of objections to this. Here I can 
only say that most of these objections 
grow out of accounting and administra- 
tive difficulties. I would like to add 
that all of these objections occurred to 
those who framed the pending war-tax 
measure and that, after consultation 
with tax experts and accountants as 
well as with the Treasury, methods of 
overcoming these difficulties have been 
devised and included in that bill. 
What I mean by exhausting the pos- 
sibilities of taxation before resorting to 
borrowing comes down to this—that 
the government shall! set up tax meas- 
ures to provide itself with the whole 
cost of the war, using the borrowing 
method merely to anticipate tax col- 
lection; and that after taxes have be- 
come effective, the government can 
then determine whether the taxes are 
adequate for the war purposes and that 
then it will be in a position to determine 
whether or not it must, in a crisis of 
national financial desperation, resort to 
the destructive stratagem of borrowing. 


Mr. John T. Flynn of New York City is a writer on 
economic and business subjects for Collier’s Magazine 
and a frequent coniributor to Harpers, The New 
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Soviet Government Finance and the Economic Plan 


By ALEXANDER GOURVITCH 


S LONG as the Soviet state had to 
contend with the existence of pri- 
vate enterprise, which was indeed pre- 
dominant in agriculture in particular 
during the period extending from 1921 
roughly to 1929, the government budg- 
ets could be viewed as agencies pri- 
marily of diverting a portion of private 
incomes to the service of public re- 
quirements, including the promotion 
and expansion of public enterprise. 
Developments of the past few years, 
however, have resulted in the virtual 
elimination of private enterprise. The 
great bulk of economic activity in the 
Soviet Union has now assumed a pub- 
lic or quasi-public character; public in 
the case of enterprises directly owned 
by the state, and quasi-public in that 
of codperative organizations and col- 
lective farms, which are not thus 
owned but operate, nevertheless, un- 
der a plan assigned by the public au- 
thority and under conditions other- 
wise prescribed and enforced by it. 
With private finance thus gone or 
on the wane, the case for government 
finance as a distinct agency among 
Soviet institutions obviously calls for 
a restatement. 


GROWTH or GOVERNMENT BUDGETS 


The outstanding fact of the situa- 
tion has been an enormous growth of 
government budgets, especially since 
the adoption of the first Five-Year 
Plan. From not quite 6 billion rubles 
in the fiscal year 1927-1928, the last 
one preceding that adoption, the com- 
bined central and local budgets in- 
creased to nearly 51 billions in 1934, on 
the expenditure side. 

That this growth has been a reflec- 


tion of the great expansion of economic 
activity during that period, combined 
with that very extension of the scope 
of public economy, is obvious. In 
fact, it is the expenditures designed for 
the “financing of national economy” 
that have been responsible above all 
for that growth. Their share rose 
from about 45 per cent of all expendi- 
tures of the budgets in 1927-1928 to 
over 70 per cent in 1932, and it was 
mainly due to the sudden increase in 
military expenditures, caused by the 
well-known international develop- 
ments, that the proportion of economic 
expenditures in the strict sense de- 
clined below 60 per cent in the course 
of execution of the budget for 1934. 

Yet it should be clearly understood 
that the growth of a public economy 
does not necessarily or intrinsically 
imply a corresponding growth of ex- 
penditures from government budgets, 
or, for that matter, of budgetary ex- 
penditures classified as serving eco- 
nomic purposes proper. Indeed, it is 
this latter class of expenditures, which 
has been the distinguishing feature of 
Soviet government budgets, that may 
be said to be the one that is least of 
all directly concomitant with economic 
expansion per se. The volume of 
these expenditures is determined by 
the specific conditions under which the 
expansion proceeds. 


Pustic Economy anp Pusuic 
FINANCE . 


The scope of government finance in 
the Soviet system is not identical with 
that of public economy. 

A distinction, by no means arbitrary 
or purely administrative or technical, 
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is drawn between “budgetary organi- 
zations” on the one hand—comprising 
such agencies of general administra- 
tion, of national defense, of education, 
of health preservation, and of social 
welfare as are financed by the govern- 
ment budget—and “economic organi- 
zations” on the other hand. The lat- 
ter are financially autonomous, they 
have a balance sheet and a profit and 
loss account, and they are presumed to 
be largely self-financing. Their con- 
tacts with the government budgets 
arise either from deficiencies in their 
own finances, which have to be met 
from other sources, or from surpluses 
which develop in the course of their 
operations and are shifted elsewhere in 
accordance with the requirements of 
plans and policies. 

Whether in reference to individuals, 
to whatever there is left of private en- 
terprise, or to the several public and 
quasi-public economic organizations, 
the government budgets thus function 
as agencies of planned redistribution 
of money incomes. 

The otherwise rather commonplace 
and barren statement that the govern- 
ment budgets serve as an instrument 
of the economic plan thus becomes sug- 
gestive of a number of implications, the 
first of which is that the use of that 
instrument is limited in scope. 

Redistribution of incomes appears 
essentially as a corrective to their dis- 
tribution as brought aboutén the first 
instance through the mechanism of 
prices in the process of exchange of 
goods and services. The volume of 
budgetary expenditures for economic 
activities is not, therefore, determined 
by the rate of economic expansion 
alone, but, in addition, by the extent 
to which it can be carried on without 
such corrective interference. 

A situation may well be imagined 
where the necessity for such interfer- 
ence, despite a rapid pace of economic 
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development, is reduced to a minimum 
or altogether eliminated, and where 
the government budgets are confined 
exclusively or nearly so to the service 
of extra-economic needs, very much 
along what have been the traditional 
lines elsewhere. Such a situation 
would develop if and when the several 
fields of economic activity had been 
endowed with plant and equipment in 
a volume and in proportions which 
would enable them to finance their own 
operations, maintenance, replacement, 
and expansion, on the assigned scale 
and at the prescribed pace, out of their 
own resources as secured through the 
mechanism of planned prices. 


GOVERNMENT BUDGETS AND THE 
INDUSTRIAL REVOLUTION 


Such a situation may be visualized, 
however, only as an ultimate outcome 
of the vast program of capital develop- 
ment now in process of performance. 
As long as economic activity consists 
as largely as it does of the building up 
of a new productive plant, and as this 
is not left to be brought about by a 
process of spontaneous development 
but is guided by the planning author- 
ity with a view to a goal consciously 
set, often in defiance of spontaneous 
trends, a heavy volume of redistribu- 
tion of incomes is unavoidable. 

Indeed, the financial method of this 
revolutionary reconstruction consists 
essentially of the diverting of funds on 
a large scale from the more profitable 
fields into such other as may be im- 
mediately less or not at all profit- 
able but are furthered nevertheless. 
Hence, the primordial importance of 
the government budgets as an agency 
of planned discrimination, of promot- 
ing some activities while holding others 
in check. 

However, even during this period 
the volume of that shifting of incomes 
may be more or less heavy. More or 
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less of it may be required, and also 
more or less may be feasible. 

The need for it will be lessened as 
the several phases of the capital devel- 
opment program are carried to com- 
pletion, as the new plant begins to 
yield results as planned, as the eco- 
nomic structure gradually assumes the 
shape contemplated by the planning 
authority, and as earnings begin, as a 
result, to accrue currently in a manner 
permitting of an increasing share of 
self-financing. 

On the other hand, precisely because 
the-redistribution of incomes implies a 
check upon their use somewhere, its 
potentialities are evidently not bound- 
less. Physically and administrative- 
ly, the planning authority may appear 
free to shift funds at will, to finance 
undertakings not directly remunera- 
tive by levying contributions upon 
private enterprise, by assessing direct 
and consumption taxes upon individu- 
als, and by diverting the earnings of 
the more profitable units within the 
public economy. Yet there are, of 
course, definite economic limits to that 
freedom. 

The adequacy of the government 
budgets as an instrument of the eco- 
nomic plan cannot be, therefore, 
judged by the purely formal criterion 
of a balance between budgetary reve- 
nues and expenditures. The criterion 
is afforded by an equilibrium between 
the demand for distribution of incomes 
through the agency of the budgets at 
any given time and the volume of in- 
comes susceptible of being thus redis- 
tributed without interfering with the 
very objectives of the plan. 

As to how fully an equilibrium of 
this nature is attained at any given 
time will depend upon the workings of 
the plan, that is, very largely upon the 
past performance of that particular in- 
strument which is the government 
budget. : 
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By itself, an appropriation for the 
construction of an industrial plant is 
not necessarily more productive, of 
course, than one for the construction 
of a battleship. The bulk of Soviet 
capital outlays, including those coming 
from the government budgets, are de- 
signed with a view to a definite yield 
at a definite time. This is no less so 
now that the investments come in the 
shape of non-repayable grants than it 
was at an earlier period of Soviet de- 
velopment when they were largely ad- 
vanced from the budgets as loans 
subject to interest and amortization 
charges. That contemplated yield to 
the national economy has direct fiscal 
repercussions. The productivity of 
Soviet government budgets can only 
be judged by the extent to which they 
contribute either toward decreasing 
the share required of them in the finan- 
cing of the economic program, or to- 
ward the growth of sources of revenue 
adequate to that share. 

That is but the fiscal aspect of the 
requirement of a balance between the 
costs of the development program and 
the returns currently accruing in the 
process of development. 


Costs AND RETURNS IN THE Frrsr 
Frive-YrEar PLAN 


This expectation of a balance be- 
tween current costs and current re- 
turns was gt the very foundation of 
the first Five-Year Plan as originally 
adopted. It had been its underlying 
assumption, and indeed the basic 
premise of its successful performance, 
not only that the new fixed capital it 
was designed to build up would begin 
to yield results at some time in the fu- 
ture, after the completion of the con- 
struction period, but also that definite 
results, in the shape of steadily increas- 
ing production at sharply falling costs, 
would be yielded currently and cumu- 
latively as portions of the new plant 
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and equipment were madè available 
for operation. In the absence of 
credits from abroad, the success of the 
plan was viewed as conditioned upon 
its ability thus to finance itself out of 
the resulting current earnings, which 
were to become, from year to year, 
ever more adequate for the purpose. 

Total net earnings of the socialized 
economy as a whole, comprising profits 
and deductions into depreciation 
funds, had been estimated for the 
five-year period covered by the'plan at 
over 36 billion rubles, which was 
about 75 per cent of all capital invest- 
ments planned for the socialized econ- 
omy as a whole, and about two thirds 
of its total anticipated financial re- 
quirements. Less than one half of 
that total was scheduled to be at all 
redistributed through the government 
budgets, the greater part being ap- 
plied within the fields where it accrued. 

In large-scale industry in particular, 
as a reflection of results currently 
yielded by the industrialization pro- 
gram, net earnings were scheduled to 
increase by some 220 per cent in the 
five years, from about 1,300 million 
rubles in 1927-1928 to about 4,200 
millions in 1932-1933, or faster than 
either the fixed capital of industry or 
the volume of industrial output. Net 
earnings of large-scale industry were 
to total 15,400 million rubles, which 
was some 16 per cent in excess of its 
estimated requirements for fixed capi- 
tal investments and over 82 per cent 
of its total financial requirements. Its 
share, as a whole, in financing itself 
was to rise from 68 per cent in 1927— 
1928 to 87 per cent in the concluding 
year of the period. 


1 Computed and partly estimated from Five- 
Year Plan (Moscow, 1929), Vol. II, Part 2, pp. 
31, 357, 387, 391, 395, 398. 

? Five-Year Plan, op. cit., Vol. Il, Part 1, p. 
267; and Control Figures for the Year 1929- 
1930, p. 603. 
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Tus Exprcrep Fiscau Resuuts 


While, therefore, the plan had an- 
ticipated a heavy growth of govern- 
ment budgets, the share of the budget 
in the financing of the plan was sched- 
uled to be substantially reduced al- 
ready within that period. As regards, 
in particular, the growing volume of 


. financing required for the expansion 


of economic activities proper, only 
slightly over 40 per cent of the increase 
expected in the five years was to be 
met by additional appropriations from 
the government budgets. 

On the other hand, to the extent 
that the financing of the program was 
to be effected through the medium of 
the government budgets, the latter 
were to serve to an increasing extent 
for the redistribution of the remaining 
portion of earnings of socialized enter- 
prise, not quite one half of their total 
in the aggregate for the period. In 
particular, deductions into the budgets 
from industrial profits were to aggre- 
gate 5,400 million rubles, against 6,500 
millions to be appropriated from the - 
budgets for the benefit of industry as a 
whole. The share of revenues from 
taxation proper was to decrease cor- 
respondingly. At the same time, the 
burden of taxation, to the extent that 
it was to be borne by individuals, was 
to be alleviated through the cur- 
rent achievements of the plan. The 
growth of money incomes was to 
progress jointly with a material reduc- 
tion of the cost of living as a result of 
the fall of industrial costs, and, in par- 
ticular, with a material reduction of 
the rift between industrial and agricul- 
tural prices, for the benefit of the 
peasants. 


Tue MISCALCULATION 


It is that basic assumption of the 
plan, however, that has proved its 
bagic miscalculation. > 


Soviet GOVERNMENT FINANCE AND THE Economic PLAN 


The pace of capital development has 
been lagging, and the new fixed capital 
has been slow in yielding the expected 
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parture, with special reference to the 
financing of industry, is afforded by 
the following figures: 








Provisions of the Plan 


Actual Performance 








(Billions of rubles) 
Ta Total for am Total for 
j 1 
(1932-1933) Five Years (1932) 414 Years 
Total costs of the plan.. 120 
Aggregate budget expenditure (central and 
local) isn steele teat Qadyoee eee 14 34 83 
Budget expenditures for the financing of 
“national economy.............+-.265 7 25 55 
Industrial earnings. ............ 000000 4 Qs qe 
Financial requirements of industry... ... 4 17 42 
Budget appropriations for industry... ... 2 12 23 
Excess of budget payments to industry 
over budget revenues from industrial 
CAPNIN BSG ea sie cages: Net cies cab N Sek 0.1 u 20 





a Estimate. 


results, either in reference to the rate 
of growth of current output, or, even 
more so, in regard to decreasing costs 
of production and of construction. 
In the face of this nonfulfillment of the 
basic premise of the capital develop- 
ment program, it has been, however, 
further expanded tremendously in ex- 
cess of the original provisions, and this 
has resulted in a further accumulation 
of lags, shortages, shortcomings, un- 
finished construction, and handicaps 
to current operation. 

Under these conditions it was in- 
evitable that the expectation of the 
plan in regard to earnings of socialized 
enterprise should fail of materializa- 
tion by a very heavy margin. This 
frustration of the plan caused radical 
departures in financial policies to meet 
the vastly increased requirements. It 
has brought about, in particular, a re- 
sort to the government budgets on a 
scale such as had not been planned. 

A partial Hlustration of this _de- 





Of particular significance, as reflect- 
ing the failure of the industrialization 
program to yield in time the results 
that had been counted upon, has been 
the inadequacy of industrial earnings 
to meet the needs of the enlarged pro- 
gram of industrial development. As 
a result, the net contribution from the 
government budgets to industry as a 
whole, which had been planned to be 
reduced to some 100 million rubles in 
the concluding year, attained 11 bil- 
lions instead; it further rose to nearly 
12 billions in 1933 and 14.5 billions 
in 1934. All expenditures of the, 
combined central and local budgets 
aggregated nearly 40 billions in 1933 
and nearly 51 billions in 1934, while 
for 1935 the federal and state budgets 
alone, not including local budgets, call 
for over 54 billion rubles. 


LIMITATIONS or THE BUDGET 


The bulk of the financial burden 
has been thus shifted to the govern- 
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ment budgets. Their growth, though 
reflecting shortcomings of the plan, 
has been hailed as an achievement. 
The notion, assiduously cultivated of 
late by the Soviet authority, of the 
economic plan as a device doing away 
with all limitations, has become 
identified in practice with reliance 
upon the assumedly unlimited re- 
sources of the budgets. 

Actually, however, owing to the 
part that the budgets have come to 
play as an instrument of the plan, it 
is primarily through their easily 
ascertainable limitations that the 
limits upon the scope of the plan as- 
sert themselves most obviously. 

They do so, on the one hand, 
through the discrimination in the al- 
lotment of funds from the budgets, 
a discrimination that is enforced de- 
spite their swelling size. Thus, for 
several years local requirements, in- 
cluding town development, munici- 
pal services, and local industries, had 
to be sacrificed to the needs of the 
centralized economic agencies. The 
result, in the face of a growth of 
urban agglomerations that has gone 
beyond all plans and provisions, has 
been a condition of depletion and 
dilapidation in those neglected fields, 
such as now to necessitate increas- 
ingly heavy appropriations for their 
benefit, to the detriment of other 
fields, whose needs remain? unabated. 

The discrimination against con- 
sumers’ goods industries—a phase 
that is quite familiar—has had-to be 
carried much further than was 
planned. While it cannot be con- 
tinued much longer, both for general 
economic reasons and, as shall be 
seen, for fiscal ones, there is imevita- 
bly a mutual limit set by the require- 
ments of this group of industries and 
those of the capital goods industries, 
which are still m need of a heavy 
volume of further financing if the 
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outlays thus far incurred are to be 
productive. There are further the 
enormous requirements of the trans- 
portation system, whose facilities 
have been overtaxed beyond all lim- 
its, with no adequate provisions for 
maintenance, repairs, and replace- 
ment. Finally, there has been the 
outstanding fact that it is only ex- 
ceptionally that capital investments 
as.a whole have been in any one year 
nearly as large as provided in the an- 
nual plan. 


INSUFFICIENCY or BUDGETARY 
RESOURCES 


Nonfulfillment of the program in 
this respect has been particularly 
pronounced in 1934 and apparently 
again so in 1935, and in both years it 
has been due to insufficiency of budg-- 
etary resources. It has been- be- 
yond them to go on contributing to 
the program of capital development 
at a rate such as was reached in 1933, 
when over 74 per cent of all capital 
investments, 82 per cent of those go- 
ing into industry, and 87 per cent of 
those designed for the heavy indus- 
tries, in particular, were financed 
by budget appropriations. While a 
limit to all expenditures for economic 
purposes has been lately set by the 
emergency requirements of national 
defense, an even more powerful limit- 
ing factor has been arising in the 
shape of the growing need of sub- 
sidies from the government budgets 
for the financing of working capital 
requirements of industrial plants. 

The shortage of working capital had 
been acute since the launching of the 
big construction program, as was in- 
evitable under the circumstances. In 
order to check an expansion of bank 
credit, which had been assuming 
alarming proportions, the provision of 
working capital for government-owned 
enterprises was in a large measure 
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shifted to the government budget in 
1931. As new plants have been since 
completed in growing numbers, and 
as they have been handicapped in their 
operations, this has been reflected in 
a heavily increasing burden upon the 
budget on this account. In the 
budget of 1934 as actually executed, 
disbursements from the central hudget 
for “the provision of working capital 
and the mastering of new plants” at- 
tained 12,400 million rubles, or nearly 
as much as proved available for fixed 
capital investments, and over 19 bil- 
lions were appropriated for this pur- 
pose in the 1935 budget, as against not 
quite 12 billions for fixed capital in- 
vestments. 

Yet, as a direct outcome of previous 
overexpansion in disregard of costs, a 
-further enormous volume of capital 
development is imperatively dictated, 
to make up for the endless deficiencies, 
lags, and'disproportions that have been 
piling up all along the line, and to re- 
store and replace the values wasted, 
depleted, and destroyed in the process. 


REVENUE LIMITATIONS 


Even much more powerful are the 
limitations arising on the revenue side 
of the budgets. 

While it has been quite consistent 
with general policies to tax out of 
existence all private enterprise of the 
capitalist type, the ruin of the small 
handicrafts as a result of the heavily 
increased burden of the trade tax and 
of the income tax in 1929 and 1930 was 
a development that had not been de- 
sired and was not welcome. In fact, 
a belated and largely futile effort to 
revive them through tax relief had to 
be started in 1931. The fiscal signifi- 
cance of those levies has been alto- 
gether secondary, but their social and 
economic repercussions have been far- 
reaching. The same is true of the de- 
vice whereby the consumers’ coöpera- 
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tives were drained of their resources 
for several years for the benefit of the 
industrialization program, with the re- 
sulting breakdown of their services; 
as well as of the diversion of revenues 
of local budgets and local industries 
for the requirements of the federal 
budget. 

It is the nonavailability of earnings 
of government enterprises in anything 
like the required amount that has been 
the crucial fact of the situation. For 
a time there was a reluctance to face 
it frankly, and an attempt was made 
to get away from it through devices of 
an administrative or technical nature. 
This included an arrangement, in the 
fall of 1930, under which a levy of as 
much as 81 per cent was assessed upon 
planned profits of government enter- 
prises, instead of the actual ones, while 
the turnover tax was likewise levied 
on the turnover as planned, not as ac- 
tually secured. In both instances the 
levies were automatically transferred 
to the credit of the Treasury on the 
books of the State Bank as they were 
supposed to accrue under the plan. 

That the revenues and expenditures 
of the Treasury should balance under 
this scheme was rather inevitable, but 
its effect upon the working capital of 
the several economic organizations, in 
other ways too laboring under a heavy 
financial strain, was disastrous. 

This arrangement remained in force 
for six months only. Since the spring 
of 1931 there has been a resignation to 
the fact that deductions from profits 
are to play but a minor part among 
fiscal revenues, and it is the turnover 
tax, now collected upon the actual 
turnover of the preceding month, that 
has emerged as the principal fiscal and 
financial agency. 


Tur Turnover Tax 


Of the total aggregate revenues of 
central and local government budgets, 
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50 per cent were derived in 1931 from 
the several varieties of the turnover 
tax; 57 per cent in 1932; 61 per cent in 
1933; 70 per cent in 1934; and over 
75 per cent in 1935. The increase of 
some 47 billion rubles in budgetary 
revenues between 1927—1928 and 1934 
has been accounted for to the extent 
of about 75 per cent by the increased 
yield of this tax as compared with that 
of the trade tax and the excise taxes 
which it has superseded. The esti- 
mated revenue from this source in the 
budget for 1935, 52 billion rubles, is 
some 26 times as large as that of those 
earlier taxes in 1927—1928. 

The great bulk of this tax is assessed 
upon articles designed to be dispensed 
to individuals, primarily articles of 
personal consumption. As the in- 
crease in the physical volume of turn- 
over of goods of this class has hardly 
increased as much as 100 per cent on 
the whole during that period, the in- 
creased yield of the tax has been se- 
cured for the overwhelmingly greater 
part through successive advances in 
rates, which began early in 1931. At 
the same time, the tax was made 
frankly shiftable to the ultimate pur- 
chaser. Additional rates were pro- 
vided for goods sold in rural localities. 

The tax on cotton goods was raised 
at a time to as high as 67.7 per cent in 
the cities and 87.7 per cent in rural 
areas; that on shoes, to a range of from 
52.6 to 100.6 per cent and from 136.6 
per cent to 186.6 per cent, respectively; 
that on kerosene, to 90.5 and 93 per 
cent. 

Beginning with 1932, taxation of 
foodstuffs became of particular impor- 
tance, that of bread and breadstufis 
especially; the tax on certain grades of 
wheat fiour reached at times as high 
as 91.1 per cent, in addition to a heavy 
tax on grain. All these rates have ap- 
plied to goods dispensed at so-called 
“normal” prices, in rational and regu- 
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lated distribution. At the same time, 
the scope of “extra-market” distribu- 
tion, at prices below “normal,” has 
been gradually restricted beginning 
with 1932. 

The last resort has thus been to a 
universal and exceedingly heavy ex- 
cise tax levied upon the mass of work- 
ers for every necessity of life, and to 
an additional one assessed upon the 
peasants. The government budgets 
have thereby become, quite one- 
sidedly, agencies of enforcing, above 
all, that “ascetic” phase of Soviet 
economics so notoriously dear to those 
all over the world who derive joy from 
a vicarious indulgence in heroics. 

Without begrudging anyone that 
satisfaction, a further inquiry may be 
made into some other economic im- 
plications of the quasi-exclusive de~ 
pendence upon the turnover tax. 


Rırr BETWEEN AGRICULTURAL 
AND INDUSTRIAL PRICES 


The tremendous advance of retail 
prices has called for successive wage 
increases, never adequate to meet the 
rapidly rising cost of living, yet cumu- 
latively reflected in further increases 
in costs of production and, conse- 
quently, in the burden upon the gov- 
ernment budgets. 

On the other hand, while the virtual 
stabilization of prices paid to agricul- 
tural producers since 1928, in the face 
of the rise of prices of manufactures, 
has been the outstandingly successful 
financial performance, it has meant 
that the rift between agricultural and 
industrial prices has been further 
heavily accentuated, instead of nar- 
rowing as planned, and it is this, in 
final account, that has been responsi- 
ble for the late anti-peasant offensive, 
with compulsory collectivization, “liq- 
uidation of the kulaks,” and the heavy 
costs involved in the process. With 
collectivization now completed, the 
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problem of an upward revision of agri- 
cultural prices, with the view to a bet- 
ter equivalence, will have to be faced 
rather soon. 

Of an even more direct importance 
is the problem as to how a market for 
goods thus highly priced through the 
mechanism of the turnover tax shall be 
secured and maintained, in the face of 
the low incomes of the people at large, 
further curtailed by direct taxes and 
by subscriptions to government loans 
and by other supposedly voluntary 
contributions. Though disguised by 
the prevailing shortage of goods, this 
is a problem of threatening potency. 
In fact, Soviet policies of the past few 
years in reference to retail prices have 
been a record of futile endeavor to 
solve it. 


Cuiass DISCRIMINATION 


Differentiation of prices, on the 
principle of class discrimination, was 
tried first. While the workers were to 
be assured of at least the prime neces- 
sities at comparatively low prices, the 
public treasury was to secure some of 
the benefits that previously accrued 
to private traders and speculators, 
through “commercial” sales, at prices 
several times higher, to the higher 
income groups. This “commercial” 
trade through government stores was 
started at first on a modest scale. 
Fiscal needs, however, caused it soon 
to be rapidly expanded. A flow of 
goods began into this high-priced 
trade, with the supply available to 
those dependent upon regulated dis- 
tribution at “normal” prices dwindling 
from the bare to the barest minimum, 
while those “normal” prices too were 
being successively advanced, as has 
been seen, through the increasing rates 
of the turnover tax. Class discrim- 
ination thus worked against the rank 
and file of the workers and for the 
benefit of the higher-income groups. 
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Soon, however, these proved to con- 
stitute too limited a market for the 
“commercial” trade at the levels to 
which prices had been driven up. 
This caused the late reversal to a 
“single” price, of which the abolition 
of bread cards has been thus far the 
outstanding phase. The “single” 
price is fixed somewhere midway be- 
tween the former “commercial” and 
the former “normal” price; in the case 
of bread it has meant, roughly, a 50 
per cent reduction for the higher- 
income groups and a 100 per cent ad- 
vance for those formerly dependent 
upon rationed distribution. 

This late departure in price policies 
has been paralleled by a further ac- 
centuation of the policy of differentia- 
tion in wages and salaries. It appears 
doubtful, however, whether this will 
be sufficient to broaden the market in 
a lastingly adequate manner if the 
“single” price is indeed to be made 
general for all commodities, and it is 
even more doubtful whether the re- 
quired labor performance will be se- 
cured under this contingency for any 
length of time from the mass of the 
under-privileged, without a heavy in- 
crease in their purchasing power 
through general wage advances ane 
raises in agricultural prices. 

The problem of a market for con- 
sumers’ goods, as a reflection of the 
growingly exclusive dependence upon 
the turnover tax, Jooms distinctly as 
the critical one in Soviet economy. 


Tue Fiscan PARADOX 


Finally, the turnover tax is levied 
in its bulk upon the products of in- 
dustries working for the consumers’ 
market. Yet the lion’s share of its 
proceeds does not go to those indus- 
tries, but is used, through the budget, 
primarily for the expansion of heavy 
industry. This continues to be the 
situation now, under the second Five- 
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. Year Plan, as it was under the first, dent to such an extent upon the yield 

as a matter of necessity enforced by from activities which it serves to 
the original miscalculation, rather check, not to further, appears.as the 
than of choice. That the government striking paradox of the Soviet financial 
budget should have become depen- system. 
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Notes on Books and Materials in Public Finance 
By Maset L. WALKER! 


UBLIC finance literature is much 
richer in certain fields than in 
others. Research studies of some of 
the most important and complex prob- 
lems are still very limited, whereas 
other subjects have been much more 
adequately treated. In general, it 
may be said that there is a dearth 
rather than an abundance of scholarly 
treatment of the various phases of this 
intricate and rapidly developing field. 
Authoritative treatment of many sub- 
jects, moreover, must be sought among 
a number of scattered sources such as 
articles, addresses, pamphlets, reports, 
and special chapters of general texts. 
Finally, public finance theories are in 
a nebulous state on many fronts, and 
competent pioneers have not yet pro- 
ceeded with the necessary clarification 
for an adequate treatment of these sub- 
jects. In many cases such treatment 
must wait upon the results of judicious 
experimentation by legislative bodies. 
The subject of state aid is an outstand- 
ing example of this relatively new and 
undeveloped field of theory. Public 
finance presents many ramifications 
and is directly affected by develop- 
ments along social, political, and eco- 
nomic lines. There will consequently 
always be unsettled new problems as 
well as troublesome old ones within its 
scope. The body of public finance 
literature, nevertheless, represents sub- 
stantial achievements in the clarifica- 
tion of some of the complex problems. 


+ The author has been assisted in the prepara- 
tion of these notes by the bibliographies pre- 
pared by the authors of the articles in this vol- 
ume upon their respective subjects. In order 
to facilitate the consultation of this bibliography 
the italic side heads have been made to conform 
to the titles of the articles in this volume. 


The following notes are by no means 
exhaustive but they may prove useful 
to the student in suggesting one or two 
reliable sources of information on the 
various topics discussed in this volume. 
For the most part, references have 
been confined to comparatively recent 
studies in the English language. 


GENERAL THEORY 

Theory of public expenditures 

The most recent comprehensive text 
on general theory is the volume on 
Public Finance by Clyde L. King 
which appeared in 1935 (Macmillan, 
New York). It is a scholarly treat- 
ment of the genera] subject and has the 
further advantage of including data on 
recent important developments. 

Some of the other valuable texts 
that have appeared within the last 
two decades are: Public Finance by 
Harley L. Lutz (Appleton-Century, 
New York, 1929 ed.); American Pub- 
lic Finance and Taxation by William 
J. Shultz (Prentice-Hall, New York, 
1934 ed.) ; Problems of Public Finance 
by Jens P. Jensen (Crowell, New York, 
1934); A Study in Public Finance by 
A. C. Pigou (Macmillan, New York, 
1928) ; Principles of Public Finance by 
Hugh Dalton (Routledge, London, 
1932 ed.); Introduction to Public Fi- 
nance by Carl C. Plehn (Macmillan, 
New York, 1926) ; and Outlines of Pub- 
lic Finance by M. H. Hunter (Harper 
& Bros., New York, Rev. 1926). 

Essays in Taxation by Edwin R. A. 
Seligman (Macmillan, New York), 
which first appeared in 1895 and 
which was last revised in 1931, is the 
great American book of taxation. It 
is devoted wholly to the subject of 
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revenues and does not include a gen- 
eral survey of expenditures, debts, and 
administration. Studies in Public Fi- 
nance, by the same author, consists of 
a selection of varied studies intended 
as a companion volume to the Essays 
(Macmillan, New York, 1925). Pub- 
lic Expenditures by Harold W. Guest 
(Putnam’s Sons, New York, 1927) is 
devoted to a consideration of the 
growth of public expenditures, behav- 
ior of the voter and of legislative 
groups with respect thereto, and stand- 
ards and means of control. 

Chapters in Public Finance by Paul 
Studenski (Farrar & Rinehart, New 
York, Rev. 1935) treats of the nature 
and mechanism of the public economy, 
public expenditures, public revenues, 
and public credit. A distinguished 
contribution to the theory of public 
finance has been made by Gerhard 
Colm in Volkswirtschaftiche Theorie 
der Staatsausgaben (Tübingen, 1927) . 
Grundlegung der theoretischen Staats- 
wirtschaft by Emil Sax (Vienna, 1887) 
is important in the study of the de- 
velopment of theory because in it the 
marginal concept was applied for the 
first time to public expenditures. 


Public expenditure policies and trends 


Literature concerning expenditures 
has always been more sparse than that 
devoted to taxation. In recent years 
more attention has been devoted to 
trends and methods in governmental 
spending, but the subject is still re- 
ceiving far less attention than its im- 
portance warrants. 

The reader will find useful informa- 
tion along these lines in the following 
references: Recent Social Trends, 
Chap. XXV “The Growth of Govern- 
mental Functions” by C. H. Wooddy, 
and Chap. XXVI “Taxation and Pub- 
lic Finance” by Clarence Heer (Mc- 
Graw-Hill, New York, 1933); Financial 
Condition and Operations of the Na- 
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tional Government, 1921-30 by W. E. 
Willoughby (Brookings Institution, 
Washington, 1931); A Description of 
the New Deal by E. R. Fairchild and ` 
others (Macmillan, New York, 1935); 
British Government Finance by J. W. 
Mills and E. A. Fellowes (Columbia 
University Press, New York, 1932); 
Towards Stability by S. H. Slichter 
(Holt & Co., New York, 1934); Cost of 
Government, 1923-1934 (National In- 
dustrial Conference Board, New York, 
1934) ; Financial Statistics of State and 
Local Governments (Bureau of the 
Census, Washington. Published an- 
nually); and Municipal Expenditures 
by Mabel L. Walker (Johns Hopkins 
University Press, Baltimore, 1930). 


Classification and measurement of 
public expenditures 


The work in this field is of a tenta- 
tive and piecemeal nature. There 
have been efforts worth while to work 
out standards for certain municipal 
functions, and improved methods of 
cost accounting and governmental re- 
porting have been devised. Such ef- 
forts, however, represent scarcely more 
than scratching the surface of the real 
problem which remains to be attacked. 
The following will be of interest to the 
reader in this connection: 

Public Reporting by National Com- 
mittee on Municipal Reporting (Mu- 
nicipal Administration Service, 1931); 
Measuring Municipal Government by 
Clarence E. Ridley (Municipal Ad- 
ministration Service, 1927); Chap. V 
“Cost Accounting” in Municipal Fi- 
nance by A. E. Buck and others (Mac- 
millan, New York, 1926); A Guide for 
Preparing Annual Police Reports by 
Committee on Uniform Crime Reports 
(international Association of Chiefs of 
Police, 1928); Administrative Record 
Forms for Public Health Work by 
Committee on Administrative Practice 
(American Public Health Association, 
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1930); Manual of Public Works Rec- 
ords and Administration of Flint, 
Michigan by Committee on Uniform 
Street and Sanitation Records (Pub- 
lic Administration Service, 1933) . 

A very valuable book which is in a 
class by itself is Financial History of 
the United States by Davis Rich 
Dewey (Longmans, Green & Co., New 
York, 1934). The volume gives an 
account of Federal finance from the 
Colonial period down to the present 
time. 

Within recent years a number of 
state tax survey commissions have 
submitted reports embodying much 
valuable research. Some of the more 
important of these reports are: Report 
on Alabama Survey prepared by In- 
stitute of Government Research of the 
Brookings Institution (1932); Final 
Report of the California Tax Commis- 
sion (1929); Report of the Connecticut 
Temporary Commission to Study the 
Tax Laws of the State and to Make 
Recommendations Concerning Their 
Revision (1934); Report and Recom- 
mendations of the Illinois Commission 
on Taxation and Expenditures (1933); 
Report on a Survey of Administration 
in Iowa by The Brookings Institution 
(1933); Report on the System of Taxa- 
tion in Maine (1934); Taxation in 
Minnesota by Minnesota Tax Survey 
(1932); Report of the Commission to 
Investigate County and Municipal 
Taxation and Expenditures in New 
Jersey (1932); Reports of the New 
York State Commission for the Revi- 
sion of the Tax Laws (1932-1935); 
Report-on Taxation in West Virginia 
(1930) ; and Report of the Legislative 
Committee on Organization and Rev- 
enue in Wyoming (Griffenhagen and 
Associates, Consultants, 1933). 

The following periodicals contain the 
results of current research in taxation: 
Bulletin of the National Tax Associa- 
tion (monthly, October to June); 
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Municipal Finance (Municipal Fi- 
nance Officers Association, quarterly); 
National Municipal Review (National 
Municipal League, monthly); Taw 
Magazine (Commerce Clearing House, 
Inc., monthly); Taaxbits (Tax Policy 
League, monthly. Mimeographed). 

The attention of the reader is further 
called to the information which may 
be obtained from documentary sources. 
The reports of the Secretary of the 
Treasury and the Director of the 
Budget, the Financial Statistics of 
State and Local Governments (Bureau 
of the Census) , and the reports of state 
tax commissions are particularly rec- 
ommended. 


Pousric Revenues—GENERAL 
CONSIDERATIONS 


Modern fiscal systems, their char- 
acteristics and trends of development 


The new edition (1935) of Tax Sys- 
tems of the World, compiled by The 
Tax Research Foundation and pub- 
lished by Commerce Clearing House, 
Inc., Chicago, will probably prove to 
be the reader’s most complete and au- 
thoritative source of information on 
modern tax systems. The volume 
contains tax charts and revenue data 
for thirty foreign countries in addition 
to similar information for the United 
States and each of the forty-eight 
states. 

Other seurces of information are 
Taxation in the Modern State by 
Alzada Comstock (Longmans, Green 
& Co., New York, 1929) ; League of Na- 
tions Memorandum on Public Finance 
(Geneva, 1924-1926 and 1926-1928) ; 
League of Nations World Economic 
Survey (1933-34); Handbuch der 
Finanz Wissenschaft by William Ger- 
loff and Franz Maisel (three volumes, 
Tübingen, 1926-1929); and Current 
Problems in Public Finance, consisting 
of lectures by fifty economists and 
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business men given at New York Uni- 
versity in 1932 (Commerce Clearing 
House, Chicago, 1933). 


Coérdination of Federal, state, and 
local tax systems 


For the most part, information on 
this subject must be sought from scat- 
tered sources. The most comprehen- 
sive study in the field is Conflicting 
Taxation, the 1935 progress report of 
The Interstate Commission on Con- 
flicting Taxation. Research directors 
of the study were James W. Martin 
and Clarence Heer. Double Tagza- 
tion, the preliminary report of a sub- 
committee of the Committee on Ways 
and Means (72d Congress, 2d sess., 
1982) contains many data on over- 
lapping taxes. 

Valuable information of a construc- 
tive nature can be found in: An Index 
of the Taxpaying Ability of State and 
Local Governments by Mabel New- 
comer (Teachers College, Columbia 
University, New York, 1935); The 
Scope for Uniformity in State Taxa- 
tion by Richard A. Girard (New York 
State Tax Commission, Albany, 1935); 
The Coérdination of the Federal and 
State Tax Systems by Robert Murray 
Haig (Proceedings of the National 
Tax Association, 1932); “Integration 
of Governments and Fiscal Systems” 
by Simeon E. Leland (Tax Magazine, 
April 1931); and Report of the Com- 
mittee on a Plan of a Model Sys- 
tem of State and Local Taxation (Na- 
tional Tax Association, Proceedings, 
1933). 


The social aspects of tax exemption 


There is no general text of tax ex- 
emption, although there might well be 
one, and a very bulky one at that. 
Tax exemption is a large and growing 
problem in this country and it has 
many manifestations—principally tax 
exempt property (real estate and per- 
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sonal property), tax exempt income 
(from government securities), and 
tax exempt groups (veterans, office- 
holders, and others). The following 
references treat various aspects of the 
problem. There is no comprehensive 
treatment of the whole subject. 
Encyclopedia of thè Social Sciences, 
XIV, “Tax Exemption” by Carl 
Shoup; Proceedings of the National 
Tax Conference, 1920, “Report” by 
National Tax Association Committee 
on Tax Exemptions; Chap. V “Exemp- 
tions” in Property Taxation in the 
United States by Jens P. Jensen (Uni- 
versity of Chicago Press, 1931); Pro- 
ceedings of the National Tax Confer- 
ence, 1934, “Tax Exemption” by 
Farwell Knapp and others; Tar Es- 
emption in the State of New York by 
Special Joint Committee on Taxation 
and Retrenchment, 1927, State of New 
York, 1927; Tax Exempt Securities 
and the Sur-Tax by C. O. Hardy (Mac- 
millan, New York, 1926) ; “Exemption 
from Property Tax” by C. W. Stimson 
in California Law Review, March 
1933; Proceedings of the National Tax 
Conference, 1919, “Report” by Na- 
tional Tax Association Committee on 
Federal Taxation; “Reciprocal Immu- 
nity of Property and Instrumentali- 
ties” in The Principles and Problems of 
Federal Finance by B. P. Adarkar; 
Tax Exemption as a Means of Encour- 
agement to Industry by Jens P. Jen- 
sen (Bureau of Business Research, 
University of Kansas, 1929). 


The use of the taxing power for non- 
fiscal purposes 

The impression is frequently given 
that the use of the taxing power for 
non-fiscal purposes is a new and dan- 
gerous development. Whatever may 
be thought of its wisdom, it is an an- 
cient and hoary practice. An excel- 
lent discussion of the subject is found 
in “Modern Problems in Taxation” in 


. 
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Essays in Taxation by E. R. A. Selig- 
man. Another very valuable treat- 
ment is found in “The Police Power of 
Taxation” in Institutional Economics 
by John R. Commons (Macmillan, 
New York, 1934). The social impli- 
cations of taxation are discussed at 
length in Taxation and Welfare by 
Harvey W. Peck (Macmillan, New 
York, 1925) and Public Expenditure 
by Harold W. Guest (Putnam’s Sons, 
New York, 1927). 


A defense of the single tax principle 


The classic exposition of the single 
tax is, of course, Progress and Poverty 
by Henry George, 1879 (now pub- 
lished by the Robert Schalkenbach 
Foundation, New York). Other im- 
portant studies in which the tax is ad- 
vocated are: The Economic Basis of 
Tax Reform by Harry Gunnison 
Brown (Lucas Brothers, Columbia, 
Mo., 1982); The Philosophy of Henry 
George by George Raymond Geiger 
(Macmillan, New York, 1934); What 
Is the Single Tax? by Louis F. Post 
(Vanguard Press, New York, 1926); 
and “Theoretical Issues in the Single 
Tax” by Herbert Joseph Davenport 
in the American Economic Review, 
March 1927. 

Critical studies of the single tax 
may be found in “The Single Tax,” 
Chap. III of Essays in Taxation by 
E.R. A. Seligman; “Land as a Basis for 
Taxes,” Chap. XVI of Outlines of 
Public Finance by M. H. Hunter; and 
“Tax Exemption through Tax Capi- 
talization” by T. S. Adams in Ameri- 
can Economic Review, June 1916. 


Rates and revenues of public enter- 
prises 

The following references will be 
helpful in this field: Effective Regula- 
tion of Public Utilities (Macmillan, 
1925) and Standards for Modern Pub- 
lic Utility Franchises (Municipal Ad- 
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ministration Service, 1930), both by 
John Bauer; Public Utility Valuation 
for Purposes of Rate Control by John 
Bauer and Nathaniel Gold (Macmil- 
lan, 1984); Effective Regulation of 
Public Utilities by John Bauer (Mac- 
millan, 1925); The Holding Company 
by James C. Bonbright and Gardiner 
C. Means (McGraw-Hill, 1932); and 
Public Ownership Here and Abroad 
by Harry W. Laidler (League for In- 
dustrial Democracy, 1931). 


Specie TAXES 


It is suggested that the reader con- 
sult the general texts on public finance 
and Tax Systems of the World for fur- 
ther information on each of the topics 
listed under this heading. 


The place of personal income taxes in 
a modern fiscal system 


Literature on the subject of income 
taxes is disappointing. The study of 
The Income Tax by Professor Selig- 
man was made in 1914 at a time when 
only one state had an income tax of 
any consequence and when the Fed- 
eral tax was in its infancy. Now, 
after twenty-one more years of experi- 
mentation by the Federal Govern- 
ment and after the adoption of gradu- 
ated personal income taxes by twenty- 
five states, the time seems ripe for a 
comprehensive text of Federal and 
state income taxation. Two valuable 
brief repofts on income taxes are those 
by a committee of the National Tax 
Association on a Model Plan of State 
and Local Tazation in 1933 and by a 
committee of the Tax Policy League 
on The Place of State Income Taza- 
tion in the Revenue Systems of the 
States in 1935. 

Other helpful references are as fol- 
lows: State Income Taxes by the Na- 
tional Industrial Conference Board, 
New York, 1930; A Summary of the 
British Tax System with Special Ref- 
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erence to its Administration by Ros- 
well Magill, L. H. Parker, and Eldon 
P. King, for United States Joint Con- 
gressional Committee on Internal 
Revenue Taxation (Government 
Printing Office, Washington, 1934); 
Revenue Revision, 1934, United States 
Committee on Ways and Means, 
House of Representatives, 73d Con- 
gress, 2d sess. (Government Printing 
Office, Washington, 1934). 


The proper sphere of death taxes 


The Taxation of Inheritance by Wil- 
liam J. Shultz (Houghton Mifflin 
Co., Boston, 1926) takes up the his- 
tory and theory of inheritance taxes 
and analyzes various features of ad- 
ministration. Other recent references 
are The Economics of Inheritance by 
J. Wedgwood (Routledge, London, 
1929) and Inheritance Taxes by Glen 
R. Treanor and Roy G. Blakey 
(League of Minnesota Municipalities, 
Publication 47, 1925). 


The Taxation of business enterprise— 
its theory and practice 


Nowhere in the whole range of pub- 
lic finance are the problems more in- 


tricate and difficult and is the need for | 


research greater than in the field of 
business taxation. State and Local 
Taxation of Business Corporations by 
the National Industrial Conference 
Board (New York, 1931) gives the 
general status of state and [écal taxes 
on business corporations and analyzes 
various types of taxes. The Alloca- 
tion of Corporate Income for the Pur- 
pose of State Taxation by Robert S. 
Ford (New York State Tax Commis- 
sion, Albany, 1933) is a pioneer inves- 


tigation of this difficult problem. A 


general discussion of the problem is 
found in “The Taxation of Business” 
by Thomas S. Adams in Proceedings 
of the National Tax Association, 1917, 
and Second Report of the Committee 
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on a Plan of a Model System of State 
and Local Taxation (National Tax 
Association, 1933). 

The taxation of particular types of 
enterprises is discussed in the follow- 
ing texts: Public Utility Economics by 
Martin G. Glaeser (Macmillan, New 
York, 1927); State Taxation of Rail- 
ways in the United States by Hsien J. 
Huang (Columbia University Press, 
New York, 1928); State and Local 
Taxation of Business Corporations 
(National Industrial Conference 
Board, New York, 1921); The Taxa- 
tion of Banks (National Industrial 
Conference Board, New York, 1934); 
“The Taxation of Public Service In- 
dustries” by Herbert D. Simpson in 
the Journal of Land and Public Utility 
Economics, Vol. I (1925); State and 
Local Taxation of Banks in the United 
States by Ronald B. Welch (Special 
Report No. 7, New York Tax Commis- 
sion, Albany, 1934). 


The sales tax 


We are fortunate in having avail- 
able a few very worth-while and recent 
studies of general sales taxation. The 
following are recommended: General 
Sales Taxation by Alfred G. Buehler 
(Business Bourse, New York, 1932); 
Sales Taxes by Carl L. Nelson, Gladys 
C. Blakey, and Roy G. Blakey 
(League of Minnesota Municipalities, 
Minneapolis, 1935); The Sales Tax in 
France by Carl Shoup (Columbia 
University Press, New York, 1930); 
The Sales Tax in the American States 
by Robert Murray Haig, Carl Shoup, 
and others (Columbia University 
Press, New York, 1934). 


Eaeises in modern times 


Excise taxes were formerly consid- 
ered selective sales taxes. The defini- 
tion has been very much widened by 
court decisions and some writers hold 
that excise taxes now include income 
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and inheritance taxes. The references 
below relate to excises in the earlier 
sense. 

Sales Taxes: General, Selective, and 
Retail (National Industrial Confer- 
ence Board, New York, 1932); “Gen- 
eral versus Selective Sales Taxes” by 
Jens P. Jensen in Proceedings of Na- 
tional Tax Association, 1929; Selective 
Excise and General Sales Taxes as 
Sources of State and Local Revenue 
by James W. Martin (University of 
Kentucky, Bureau of Business Re- 
search, mimeographed) ; The Gasoline 
Taz in the United States by Finla G. 
Crawford (Public Administration 
Service No. 44, Chicago, 1935); Taxa- 
tion of Motor Vehicle Transporta- 
tion (National Industrial Conference 
Board, New York, 1932); Luxury Tax- 
ation and Its Place in a System of Pub- 
lic Revenues by Ralph B. Tower 
(New York State Tax Commission, 
Albany, 1931); Liquor Control: Prin- 
ciples and Model Law (National 
Municipal League, New York, 1934); 
“Requirements of New York State 
Liquor Laws” by Elizabeth Laine and 
Luther Gulick (National Municipal 
Review, May 1934); “Liquor Taxes 
and the Bootlegger” by Paul Studen- 
ski (Supplement to National Munici- 
pal Review, Jan. 1935). 


Customs duties as a revenue resource 


World Economic Survey by J. B. 
Condliffe (League of Nations, Gen- 
eva, 1934); Financial History of the 
United States by Davis R. Dewey 
(11th ed., Longmans, Green & Co., 
New York, 1933); United States Im- 
ports and Duties, by United States 
Tariff Commission, 1933 (Senate 
Document 180, prepared in response 
to Senate Resolution 325, 72d Con- 
gress, 2d sess.); The Tariff History of 
the United States by F. W. Taussig 
(Sth ed. revised and enlarged, contain- 
ing a chapter on the “Tariff Act of 
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1920”; G. P. Putnam’s Sons, New 
York; The Tariff and Its History 
(Government Printing Office, Wash- 
ington, 1934);and “Congressional Tar- 
iff Theory” by F. W. Fetter in Ameri- 
can Economic Review, Sept. 1935. 


The general property tax, the main- 
stay of local fiscal autonomy 


Property Taxation in the United 
States by Jens P. Jensen (University 
of Chicago Press, 1931); History of 
Local Rates in England by Edwin 
Cannan (1912); A History of the Gen- 
eral Property Taz in Illinois by R. M. 
Haig (University of Illinois Studies, 
Vol. III, 1914); The Classified Prop- 
erty Tax by Simeon E. Leland (1928). 


Special assessments and licenses 


“Use of License Law in the Regula- 
tion of Business and Professions” by 
Hugo Wall in Southwestern Social 
Science Quarterly 12: 120-132, Sept. 
1931; Special Assessments by Victor 
Rosewater (Columbia University 
Studies in History, Economics and 
Public Law, Vol. 2, No. 3, 1898); Spe- 
cial Assessment Procedure by Arthur 
Rowland Burnstan (Special Report 
No. 1 of the State Tax Commission of 
the State of New York, Albany, 1929); 
A Treatise on the Law of Taxation by 
Local and Special Assessments by Wil- 
liam H. Page and Paul Jones (two 
volumes. W. H. Anderson Co., Cin- 
cinnati, 19%3); Special Assessments by 
Ernest H. Hahne; Encyclopedia of the 
Social Sciences, Vol. 14, 275-279 
(Macmillan, New York, 1934); New 
Sources of Municipal Revenue by 
A. M. Hillhouse (Municipal Finance 
Officers Association, Chicago, 1925); 
License Taxes as a Source of Munici- 
pal Revenue, Report No. 4, 1933; and 
License Taz Ordinances,Supplement to 
Report No.4, 1933 (United States Con- 
ference of Mayors, Chicago); Building 
Permit Fees in United States Cities 
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(United States Conference of Mayors, 
Chicago, Report No. 26, 1933). 


Pusric Crepir 

Public credit, its potency and limita- 
tions 

Public Debts by H. C. Adams (New 
York, 1887); The National Debt by 
E. L. Hargreaves (London, 1930); 
Cours de Science des Finances. La 
Technique du Crédit Public, by G. 
Jéze (Paris, 1925); Staatsbankrotte by 
Alfred Manes (Berlin, 1922); The Eco- 
nomic Effects of Public Debts by 
Shutara Matsushita (New York, 
1929); Public Borrowing by Paul Stu- 
denski (New York, 1930); “Repudia- 
tion of Public Debts” by Paul Studen- 
ski (Encyclopedia of the Social Sci- 
ences, Vol. XIII); The Retirement of 
Public Debts by William Withers 
(New York and London, 1932); The 
Internal Debts of the United States by 
Evans Clark (Macmillan, 1933). 


The technique of borrowing and re- 
. payment 

Chaps. IT, IX, and X of Municipal 
Bonds by Fraser Brown (Prentice- 
Hall, New York, 1922); Chap. XIV of 
Municipal Finance by A. E. Buck 
(Macmillan, New York, 1926); 
“Amortization, Serial Bonds, Sinking 
Funds, Refunding” by Alfred D. 
Chandler in American Economic Re- 
view, Vol. II, No. 4, Dec. 1913; “A 
Model Bond Law,” The National 
Municipal League (Supplement to the 
National Municipal Review, Feb. 
1927); “Are We Redeeming Our Na- 
tional Debt Too Hastily?” by T. 
David Zukerman in Political Science 
Quarterly, June 1925. 


A proposal for complete government 
ownership of currency and credit 


There is probably no subject in eco- 
nomics that is at present in a more 
controversial stage than this one. 
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Following are some of the recent stim- 
ulating volumes dealing with this 
topic: Permanent Prosperity by John 
Bauer and Nathaniel Gold (Harper & 
Bros., New York, 1934); Controlling 
Depressions by Paul H. Douglas (W. 
W. Norton, New York, 1935); Liquid 
Claims and National Wealth by A. A. 
Berle and V. J. Pederson (Macmillan, 
New York, 1934); 100% Money by 
Irving Fisher (Adelphi Press, 1935); 
and Money and the Economic System 
by E. M. Bernstein (University of 
North Carolina Press, 1925). 


Soms Passes or FINANCIAL 
ADMINISTRATION 

Financial planning—its political and 
economic bases 

The Principles and Problems of 
Federal Finance by Bhalchandra P. 
Adarkar (P. S. King & Son, London, 
1933); “Revenues and Progress,” by 
A. A. Berle, Jr. in Survey Graphic, 
Oct. 1935; “Business Fluctuations and 
Public Works” by Georg Bielschowsky 
in Quarterly Journal of Economics, 
Feb. 1930; “The Civic Budget” by 
Horace L. Brittain in Municipal Re- 
view of Canada, Sept. 1935; The Budg- 
et in Governments of Today by A. E. 
Buck (Macmillan, New York, 1934); 
Unbalanced Budgets by Hugh Dalton 
and others (Routledge, London, 1934); 
“Federal Aidforthe City” by Harold W. 
Dodds in Yale Review, Autumn, 1935; 
British Public Expenditures by Joseph 
Sykes (P.S. King &Son, London, 1983). 


An inventory of state swpervision of 
local finance 


The following references will throw 
some light on this very unsettled ques- 
tion: State Supervision of Local In- 
debtedness by Lane W. Lancaster 
(University of Pennsylvania Press, 
Philadelphia, 1923); State Adminis- 
trative Supervision over Cities in the 
United States by Schuyler C. Wallace 
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(Columbia University Press, New 
York, 1928); The State Tax Commis- 
sion by Harley L. Lutz (Harvard Uni- 
versity Press, 1918); State Centraliza- 
tion in North Carolina by Paul V. 
Betters (Brookings Institution, Wash- 
ington, 1932); The Effects of Tax Lim- 
itation wpon Local Finance in Ohio, 
1911-1922 by R. C. Atkinson (pri- 
vately published, Cleveland, 1923); 
State Supervision of Local Finance in 
Minnesota by Edwin O. Stene 
(League of Minnesota Municipalities, 
1930); and Centralizing Tendencies in 
the Administration of Public Educa- 
tion by George D. Strayer, Jr. (Teach- 
ers College, Columbia University, 
New York, 1984). 


Federal tax administration 


Among the official publications rec- 
ommended for study in this connec- 
tion are United States Treasury 
Regulations 86 (relating to the income 
tax); United States Treasury Regula- 
tions 80 (relating to the estate tax); 
and A Summary of the British Tax 
System with Special Reference to Its 
Administration, by Magill, Parker, 
and King. 

Unofficial publications are Law of 
Federal Income Taxation, Vol. 5, by 
Paul and Mertens (Callaghan & Co., 
Chicago, 1984-1935); Federal Income 
Tax Handbook, 1985-36 by Robert H. 
Montgomery (Ronald Press, New 
York); Lectures on Taxation (Colum- 
bia University Symposium, 1932. 
Commerce Clearing House, Chicago, 
1932); and “Finality of Determination 
of the Commissioner of Internal Rev- 
enue” by Roswell Magill (1928) 28 
Columbia Law Review 563 and (1930) 
30 Columbia Law Review 147. 


Administration of state taxes as 
viewed by an administrator 


Much of the wisdom concerning tax 
administration is stored in the heads 
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of experienced tax officials, and, al- 
though utilized by them in adminis- 
tering taxes, has not been transmitted 
to the printed page for the benefit of 
interested students. 

The preparation of a comprehensive 
textbook on tax administration, Fed- 
eral, state, and local, or any of the 
three, would be a mammoth under- 
taking but one worth while. The fol- 
lowing references, although not so 
complete or voluminous as might be 
desired, will prove very helpful: State 
Centralization in North Carolina by 
P. V. Betters (Brookings Institution, 
Washington, 1932); “The Income Tax 
Problem—Administration” by H. H. 
Bond in Tax Magazine, Vol. 8, Feb. 
1930; Taxation of the State Govern- 
ment of Alabama (Brookings Institu- 
tion, Institute for Government Re- 
search, Washington, 1932. Vol. 4 of 
their Report on a Survey of the Organ- 
ization and Administration of the 
State Government of Alabama); “The 
Administrative Aspects of a Sales 
Tax” by J. C. Frederick in Tax Maga- 
zine, May 1934; “Administrative 
Problems of General Sales Taxation” 
by Mark Graves in Taxbits, Feb. 1934; 
The State Tax Commission by Harley 
L. Lutz (Harvard University Press, 
1918). 


Administration of the property tax 


The property tax still ranks as our 
most important levy and probably 
also as the most difficult one to admin- 
ister. The outstanding text in this 
field is Property Tazation in the 
United States by Jens P. Jensen (Uni- 
versity of Chicago Press, 1931). 

Other helpful references are: Report 
on Revision of the State Tax Laws 
(Connecticut Special Tax Commis- 
sion, 1934); Property Tax Institutions 
in Wisconsin by Harold M. Groves 
(Bul. of the National Tax Association, 
Dec. 1933). Report for Assessment 
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Year 1988, Illinois State Tax Commis- 
sion; Assessors’ Manual 1935, Illinois 
State Tax Commission; Personal 
Property Assessment Manual by J. L. 
Jacobs (Cook County, Ilinois, 1934); 
Real Estate Assessment Manual by 
J. L. Jacobs (Cook County, Illinois, 
1933); A Model Real Property Tax 
Collection Law by Committee on a 
Model Tax Collection Law of the Na- 
tional Municipal League (May 1935); 
Report No. 1, Report for the Revision 
of the Tax Laws, New York State 
Commission for the Revision of the 
Tax Laws (Jan. 26, 1932); Scientific 
Methods and Rules for Assessing 
Land and Improvements, New York 
State Conference of Mayors and Other 
Municipal Officials (Bureau of Train- 
ing and Research, Albany, 1931); Per- 
sonal Property Tax Manual, Ohio 
State Tax Commission (1935); The 
Appraisal of Urban Land and Build- 
ings by Cuthbert E. Reeves (Pub- 
lic Administration Service, Chicago, 
1928); Principles of Real Estate Ap- 
praising by John A. Zangerle (Stanley 
McMichael Pub. Organization, Cleve- 
land, 1924). 


CERTAIN PROBLEMS or FINANCIAL 
Ponicy 


Financing of public works—an expan- 
sionist point of view 

The two most important recent 
works in this field are Economics of 
Planning Public Works by J. M. Clark 
(Washington, 1935), and Public Works 
in Prosperity and Depression, pre- 
pared for the National Planning 
Board, Federal Emergency Adminis- 
tration of Public Works, by Arthur D. 
Gayer (National Bureau of Economic 
Research, New York, 1935). 


Financing social security 


Information on this subject is to be 
found mainly in magazine articles. 
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The following are suggested: “The In- 
cidence of the Costs of Social Insur- 
ance” by Joseph E. Cohen in Interna- 
tional Labor Review, Dec. 1929; 
“Methods of Financing Unemploy- 
ment Compensation” by Gerhard 
Colm in Social Research, May 1935; 
Report to the President of the Com- 
mittee on Economic Security (Wash- 
ington, 1935); Supplement to Report 
to the President of the Committee 
on Economic Security (Washington, 
1935); “Unemployment Compensa- 
tion” by John R. Commons in Ameri- 
can Labor Legislation Review, Sept. 
1930; “An American Plan for Unem- 
ployment Reserve Funds” in Ameri- 
can Labor Legislation Review, June 
1933; “Economic Bases of the Wiscon- 
sin Unemployment Reserves Act” by 
Harold M. Groves and Elizabeth 
Brandeis in American Economic Re- 
view, March 1934; “The Investment 
and Liquidation of Unemployment 
Reserves” by John B. Andrews in 
American Labor Legislation Review, 
Dec. 1932; “Who Should Pay the 
Cost of Unemployment Reserves” by 
John A. Fitch in American Labor Leg- 
islation Review, March 1932. The 
subject is also discussed by Abraham 
Epstein in Chap. III of Insecurity—A 
Challenge to America (H. Smith, New 
York, 1933). 


An approach to the problem of war 
finance 


Very few references are available on 
this subject. Probably the only ones 
worth including are: To Prevent 
Profiteering in War, from the Special 
Committee of the United States Sen- 
ate to Investigate the Munitions In- 
dustry (submitted by Mr. Nye) Re- 
port No. 557, 74th Congress, Ist sess.; 
Report of the Federal Trade Commis- 
sion Regarding ‘Profiteering, Senate 
Documents, Vol. 20 (65th Congress, 
2d sess.) Document No. 248: and 
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“Loans versus Taxes in War Finance” 
by Edwin R. A. Seligman in the An- 
nals of the American Academy of 
Political and Social Science, Jan. 1918. 


Soviet government finance and the 
economic plan 


The following references (very few, 
unfortunately, in English) are sug- 
gested for readers interested in Soviet 
Finance: The Five-Year Plan of Eco- 
nomic Development of the U. S. 8. R., 
1927-1928 to 1982-1988, Vol. II (Mos- 
cow, 1929, in Russian); Summary of 
the Fulfillment of the First Five-Y ear- 
Plan for the Development of the Na- 
tional Economy of the U. S. S. R. 
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(Moscow, 1933, in English); Socialist 
Construction, Statistical Handbook of 
the National Economy of the U. 8. 
S. R. (Moscow, 1935, in Russian); 
Annual Financial Statements of the 
Commissar of Finance to the Central 
Executive Committee of the Soviets, 
1929 to 1935 (in Russian); Die Finanz- 
und Steuerverfassung der Union der 
Sozialistischen Sowjet-Republiken by 


‘Paul Haensel (Finanzwissenschaft- 


liche und Volkswirtschaftliche Stud- 
ien, Heft 10, Jena, 1928); and Soviet 
Policy in Public Finance, 1917-1928, 
by G. I. Sokolnikov and associates 
(Stanford University Press, Stanford 
University, 1931). 
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RISING PRICES AND THE CONSUMER 


New Deal Costs and the High Cost of Living 


By Guzert H. Montacur 


NTIL recently no responsible sec- 
tion of American political, eco- 
nomic, or social thought would have 
disputed the axiomatic proposition 
that the task of industry in American 
life is to provide the American people 
(1) with goods and services in quanti- 
ties and at prices that will permit a 
steady rise in the American standard 
of living; (2) with gainful employment 
in numbers and at wages and under 
conditions that will insure the same 
steady rise in the American standard 
of living; and (8) with opportunities 
for investment and for receiving a re- 
turn upon such investment.t 

Time and again in American history 
the Government has intervened when 
the American nation has become fear- 
ful lest some one of these three func- 
tions was in danger of being unduly 
emphasized at the expense of one or 
both of the other two. 

More recently, under the New Deal, 
an idea has been developing that there 
must now be laid upon industry a new 
task, calling for a fourth function 
wholly different from any of its original 
functions, and that these three original 
functions must now be subordinated to 
this fourth function, by which the 
Government shall require industry to 
serve as a vehicle for bringing about 
far-reaching reforms in American so- 
cial life at the expense of industry’s 
ability to provide the American people 
with goods or services or employment 
or opportunities for investment. 

*See George H. Houston, “The Effect of 
Regulation on Industry,” address before Insti- 
tute of Public Affairs, University of Virginia, 
July 14, 1934; “Fundamentals for Recovery in 
the Durable Goods Industries,” address before 
annual meeting of American Society of Me- 
chanical Engineers, Dec. 6, 1934. 


Processine TAXES 


Processing taxes are now levied un- 
der the Agricultural Adjustment Act 
upon manufacturers who process cot- 
ton, wheat, corn, hogs, and other prod- 
ucts specified in the Act. From all 
processing taxes in the past fiscal year 
the Government received approxi- 
mately half a billion dollars, but this 
half-billion dollars of processing taxes 
directly added to the American na- 
tion’s cost of living a great deal more 
than a billion dollars.” 

Processing taxes are paid by the 
manufacturer; but when the manu- 
facturer sells his goods, the processing 
tax is an element indistinguishable 
from any other element of the manu- 
facturer’s cost, As goods pass through 
the market from one seller to another 
until they reach the consumer, each 
seller figures his sales price on the basis 
of a percentage mark-up over what he 
had to pay to the previous seller. The 
result is that processing taxes have 
thus become a sales tax of 11 per 
cent on cotton bed sheets and cotton 
work shirts, 18 per cent on cotton 
terry towels, and 15 per cent on over- 
alls. 

A proposel to advance the price of 
bakers’ bread one cent per loaf 
throughout the United States was re- 
cently challenged by Secretary of Agri- 
culture Wallace. If all bakers had 
made this advance, there would have 
been added to the food cost of the 

? Computations in this and succeeding para- 
graphs are from the July 1, 1934-June 30, 1935 
reports of the Comptroller on rental and benefit 
payments and on processing tax collections. 
For the form of presentation here adopted, I am 


greatly indebted to Mr. Fred J. Lingham, Presi- 
dent, Federal Mill, Inc., Lockport, N. Y. 
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country approximately $96,000,000 per 
year. 

But the farmers in the single State 
of Towa—Secretary Wallace’s own 
state—received in the past fiscal year 
$68,137,228 of benefit payments from 
the proceeds of processing taxes under 
the Agricultural Adjustment Act. 
The cost of administering the Agricul- 
tural Adjustment program that year 
throughout the United States was 
$38,583,642.13, and the proportionate 
cost of administering it for the benefit 
of the State of Iowa was $4,667,402.11. 

For the benefit of only such farmers 
as live in Secretary Wallace’s own 
State of Iowa, therefore, the Agricul- 
tural Adjustment Act in the past fiscal 
year added to the cost of living of con- 
sumers throughout the United States 
a total cost of $72,804,630.11, or more 
than 75 per cent of what the total ad- 
vance of one cent on bakers’ bread 
throughout the entire United States 
would have amounted to. 

Iowa is the principal hog-raising 
state in the country, and in the past 
fiscal year very large amounts were 
spent in that state, as elsewhere, to 
take surplus hogs out of human con- 
sumption, which also increased the 
price of pork products. It seems safe 
to say, therefore, that the operation of 
the Agricultural Adjustment Act in the 
State of Iowa in the past fiscal year 
has increased the cost of living of con- 
sumers throughout the entire United 
States more than it would have been 
increased by an advance of one cent 
per loaf on bakers’ bread throughout 
the entire United States. 


ALLOCATION oF BENEFITS 


Tabulation of the states benefiting 
from processing taxes under the Agri- 
cultural Adjustment Act shows some 
interesting comparisons: 

The farmers in all six New England 
states combined received less than 
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$2,250,000. But the farmers of each 
one of thirty other states received more 
than all the farmers in all the six New 
England states. 

The farmers in all the nine north- 
eastern states comprising New Eng- 
land, New York, Pennsylvania, and 
New Jersey received less than $5,000,- 
000. But the farmers in each of 
twenty-eight other states received 
more than the total received by all the 
farmers in all the nine northeastern 
states. 

The farmers of Iowa received over 
thirty times as much as all the farmers 
in all the New England states, and 
more than thirteen times as much as 
was received by all the farmers in all 
the nine northeastern states. 

The farmers in Kansas received 25 
per cent of the gross total of processing 
taxes on wheat collected from the en- 
tire country. 

The farmers in all the New England 
states received less than four tenths of 
1 per cent of all the benefit payments 
disbursed to all the farmers through- 
out the entire country. 

The nine northeastern states paid 
over 28 per cent of the total processing 
taxes collected from the entire country, 
and received less than 1 per cent of 
the total benefit payments disbursed 
to all the farmers throughout the entire 
country. 

The State of Maine paid $841.96 in 
processing taxes for every dollar of 
benefit payments received by the 
farmers of that state. 

For each dollar in benefit payments 
received by its farmers, the State of 
Towa paid only fourteen cents in proc- 
essing taxes, and North Dakota paid 
only fifteen cents in processing taxes. 

Benefit payments received by the 
various states on a per farm basis 
varied from nine cents in Maine to 
$317.02 in Iowa, and on a per capita 
population basis they varied from two 
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cents in Maine to $58.15 in Kansas, 
$63.32 in Nebraska, and $69.67 in 
Towa. 


Cost or SOCIAL SECURITY Act 


Turning now to other New Deal 
costs: 

Armour and Company has an- 
nounced that under the recently en- 
acted Federal Social Security Act its 
unemployment insurance tax will ag- 
gregate close to $600,000 in 1936 and 
about $1,800,000 in 1940 and each year 
thereafter, and that its tax for old age 
pensions under that Act will be almost 
an identical figure.’ Armour and 
Company says: 

In 1940 we will have to collect in excess of 
$3,500,000 over and above what we are now 
collecting in order to meet these two taxes. 
This money will have to come from con- 
sumers, producers and stockholders, and 
it means that the margin between the price 
of meat and the price of live stock will have 
to be widened to just that extent. 


What the Federal Social Security 
Act will cost all American industry 
can only be roughly estimated. The 
National Industrial Conference Board 
says: 


On the basis of data for 1929 it seems 
probable that the ultimate burden upon 
employers at the maximum rate with re- 
spect to old age benefits will be between 
850 million. dollars and 925 million dollars. 
Unemployment compensation may be ex- 
pected to create an additional burden of 
between 940 million dollars and 965 million 
dollars. Including the tax upon employ- 
ees, the total tax burden under the Social 
Security Act will ultimately amount to be- 
tween 2,600 million dollars and 2,800 mil- 
lion dollars, assuming that by 1949 pay rolls 
have reached the 1929 level. 


A study made by the Petroleum 
Administrative Board about nine 

3 Armour Monthly Magazine, Vol. I, No. 8 
(Nov. 1935), p. 12. 

* Conference Board Bulletins, Vol. IX, No. 11 
(Nov. 10, 1935) p. 83. 
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months after the NRA code for the 
petroleum industry went into effect 
showed that it had increased the cost 
of producing crude oil approximately 
10 per cent, or $50,000,000 a year. 

In 1934 the Federal Trade Commis- 
sion made a study of the code’s effect 
on the price of gasoline, and concluded 
that the code added $160,000,000 to 
the annual gasoline bill of the Amer- 
ican motoring public. 

A recent study made by a Jeading 
New York investment house indicates 
that the pay-roll tax to provide funds 
for unemployment insurance and old 
age pensions under the Federal Social 
Security Act will add approximately 
$33,000,000 a year to the price of gaso- 
line, lubricating oil, fuel oil, and other 
petroleum products. 

How is the Administration’s eco- 
nomic program affecting the volume of 
products of physical goods on which 
the American standard of living de- 
pends? The National Bureau of Eco- 
nomic Research says: 


Records of the physical volume of pro- 
duction provide, during periods of chang- 
ing price levels, one of the best of economic 
thermometers. Such records indicate that 
recovery continued in the United States in 
1934, although lagging somewhat behind 
the improvement in the majority of the in- 
dustrial countries of the world. In 1934 
the nation’s annual product was 7 per cent 
nearer the high levels of 1929 than it had 
been in 193%. Data for the first half of 
1935 indicate that if the current rate be 
continued this year there will be a further 
increase equal to 6 per cent of 1929 output. 
Against this recovery, must be set the de- 
pression decline of 35 per cent, which leaves 
the volume of production still 22 per cent 
below pre-recession levels, When popula- 
tion growth is considered, the annual deficit 
is increased to over 26 per cent of 1929 
production. In short, although recovery 


5 Information in this and succeeding para- 
graphs was supplied in Nov. 1985 by American 
Petroleum Industries Committee. 
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has been advancing, it has far to go before 
the rate of output and the standard of liv- 
ing of 1929 are restored.’ 


GOVERNMENT EXPENDITURES 
AND Dericrr 


Other phases of the Administra- 
tion’s economic program deserve at- 
tention: 

In the fiscal year 1933, the Federal 
Government spent approximately 474 
million dollars for public works, and 
in 1934, approximately 656 million 
dollars.” The estimated expenditure 
for 1935 is 1,356 million dollars. This 
indicates a total of 2,486 million dollars 
for the three-year period, and the Fed- 
eral budget estimate for 1936 calls for 
a further expenditure of 4,341 million 
dollars. 

The expenditure of approximately 
2,500 million dollars in the three years 
of the Public Works program to date 
has resulted in the average employ- 
ment, both direct and indirect, of Jess 
than 700,000 people annually. And in 
December 1934 the total number of 
people employed through Public 
Works disbursements had declined to 
380,000. 

Since 1933 all relief costs exclusive 
of the Public Works Administration 
have risen 700 per cent. 

In three years, in an effort to give 
employment to those out of work, we 
have increased our dead yeight debt 
by 6,000 million dollars. 

Today 15 per cent of our population 
are on relief as compared with 12 per 
cent two years ago. In September 
1933 there were 10,160,000 unem- 
ployed; in September 1934 there were 


®* Bureau of Economic Research, Bul. No. 58, 
Nov. 15, 1935, p. 10. 

* Computations in this and succeeding para- 
graphs are derived from official government re- 
ports and also from recent computations made 
therefrom by former Director of the Budget 
Lewis W. Douglas and former Secretary of the 
Treasury Ogden L. Mills. 
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10,393,000 unemployed; in September 
1935 the unemployed numbered 9,466,- 
000. 

Between March 4, 1933 and August 
31, 1935, there was an increase in the 
number of non-military Federal Gov- 
ernment employees in the neighbor- 
hood of 210,000, making a total of 
about 775,000. In this number there 
were probably over 150,000 in execu- 
tive branches of the Federal Govern- 
ment exempt from the qualified civil 
service. NRA was declared uncon- 
stitutional by the Supreme Court on 
May 27, 1935, but it still has nearly 


- 3,000 employees. 


Appropriations made by the first 
session of the present Congress, which 
adjourned August 26, 1935, amounted 
to about 10,000 million dollars. 

Federal Government expenditures 
for the fiscal years 1934 and 1935 and 
the estimated expenditures for the year 
1936 aggregate over 22,233 million dol- 
lars. This is greater than the total 
expenditures of the Government from 
1789 to 1910—121 years—which were 
less than 22,008 million dollars. 

The annual per capita cost of the 
Federal Government has risen from 
$41.87 in 1932 to about $58.07 in 1935 
—nearly 40 per cent. 

According to the expenditures in the 
President’s revised estimates of Sep- 
tember 1935 for 1936, the Federal Gov- 
ernment deficits for the fiscal years 
from June 30, 1933 to June 30, 1936 
will aggregate over 10,846 million 
dollars. 

The national debt on June 30, 1936, 
according to the same estimates, will 
be over 30,723 million dollars—the 
greatest in the history of the country, 
and over 4,000 million dollars greater 
than at the end of the war. 

The per capita indebtedness will be 
$241.91 as compared with $131.38 on 
June 30, 1930—an increase of nearly 
85 per cent in five years.- 
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Reconstruction Finance 
CORPORATION 


The place of the Reconstruction 
Finance Corporation in the New Deal 
has recently been explained by Stuart 
Chase® He explains that it is the old- 
est agency inspired by the depression, 
and the most massive financially. 

In the three years February 1932 to 
January 1935, continues Mr. Chase, 
the Reconstruction Finance Corpora- 
tion spent or allocated just short of 
nine billion dollars, a sum which makes 
it the largest financial corporation ever 
heard of. 

This government-owned corpora- 
tion’s capital stock of 500 million dol- 
lars was contributed by the United 
States Treasury, and the rest of its 
working capital has come from the sale 
of its own notes to the Government to 
a total of almost 4,000 million dollars. 

In April 1935, says Mr. Chase, Jesse 
H. Jones, chairman of the Reconstruc- 
tion Finance Corporation, remarked: 
“It looks like we are in the utility busi- 
ness whether we want to be or not.” 
As the result of taking an overdue note 
secured by stock of the Utilities Secu- 
rities Corporation, the Reconstruction 
Finance Corporation acquired author- 
ity to assume control of about two 
thousand public utility plants in the 
Middle West. At the same time, Mr. 
Jones announced that the Reconstruc- 
tion Finance Corporation owns out- 
right or controls three insurance com- 
panies, scores of national banks, four 
million bales of cotton, one railroad, 
and one real estate mortgage loan com- 
pany. Mr. Chase continues: 


The Reconstruction Finance Corpora- 
tion is deep in the vaults of the banks, deep 
in agricultural credit, deep in the real estate 
business, in railroads, insurance companies. 
It has underwritten the bank accounts of 
upwards of 90 per cent of us who have bank 


8 Government én Business, 1935, pp. 35-39. 
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deposits. It is so deep in the economic 
structure that one wonders whether it can 
get out. 

The Reconstruction Finance Corpora- 
tion’s loans, advances and stock purchases 
put it in the position of a great bank which, 
in the event of default, may take over the 
operation of the defaulted properties. It 
has power to take an active interest in the 
management of concerns whose paper it 
holds; to appoint directors in some cases, 
to dominate the board if need be. Thus 
the adventure in government ownership of 
a financial institution may have a secondary 
effect in more ownership, operation and 
control. 

The Reconstruction Finance Corpora- 
tion is now socializing private losses rather 
than profits, but it is in a position to con- 
trol the future profits of many enterprises. 
Taken together with the growing powers of 
the Treasury and the Federal Reserve 
Board, the Reconstruction Finance Corpo- 
ration may eventually provide an alterna- 
tive to private banking. Nine billion dol- 
lars is almost a fifth of the present national 
income. 


STATUS or RELIEF 


The direct bearing of all this upon 
unemployment and expanding govern- 
ment expenditures for relief is em- 
phasized by Mr. Chase.? Relief, he 
says, has reached astronomical propor- 
tions. Methods change so rapidly 
that it is impossible accurately to as- 
sess the gigantic totals. He declares: 


The $4,88% 000,000 appropriated by Con- 
gress in April 1935 is the largest sum for any 
similar purpose ever voted by any govern- 
ment. 

It is equal to all the gold stocks in the 
world in 1913. 

It would buy ten million automobiles, or 
one for every third family. 

It means $75 every second, $4,500 every 
minute, until the date of expiration, June 
30, 1937. 

A census made in 1934 of heads of fami- 
lies on urban relief shows that about one 
third of all were members of the middle 


? Government in Business, 1935, pp. 47-49. 
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class, including skilled workers as middle 
class. 


65,000 professional persons 
111,000 business men—proprietors, man- 
agers, executives 
404,000 clerks and white collar workers 
660,000 skilled workers 
1,090,000 semi-skilled 
1,874,000 unskilled 


3,704,000 total urban relief 


More than eight million children are on 
relief. In South Dakota, 35 per cent of 
the entire population, and in Florida 25 per 
cent, is supported by the State. . . . 

One third of all persons on relief are in 
the four industrial states of New York, 
Illinois, Pennsylvania, and Ohio. The 20 
million to 22 million total does not vary 
very greatly, but the membership varies 
widely from month tomonth. Turnover is 
active. Thousands get jobs, while other 
thousands lose jobs. Despite some im- 
provement in business, rolls remain high as 
unemployed family after family comes to 
the end of its savings. It is estimated that 
only about half the unemployed are on re- 
lief, so this process promises to continue 
for a long time. It explains why relief 
costs tend to grow even when business 
picks up. 

My estimate of the present grand total 
would be as follows: i 


Population on Federal relief 


(official) ............000- 22,000,000 
Population on local relief .... 3,000,000 
Population supported by regu- 

lar Federal pay rolls ..... « 3,000,000 
Population supported by local 

government pay rolls ..... 6,000,000 
Population supported by CCC ; 

workers sehit tias EEr 500,000 
Population supported by PWA. 

workers ..s..esssnnsessuo 1,500,000 
Total whose chief support is 

government ............. 86,000,000 
Farm population, partially 

supported ............... 15,000,000 
Grand total ............... 51,000,000 


This is about 40 per cent of the popula- 
tion of the nation. Old age pensions, 
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soldiers’ bonuses, unemployment insurance, 
will further raise the figure. No allowance 
has been made for those who have had their 
homes and their bank balances saved by 
Federal intervention. 

Relief on this scale can be only tempo- 
rary public business. It saves lives and 
homes in a calamitous depression, but it 
does not operate to increase production on 
the scale required. Meanwhile the public 
debt rolls grimly up. In a sense, the pro- 
gram is the same old installment plan of 
the 1920’s on a grander scale, with interest 
at 3 per cent instead of 15 per cent. The 
installment curve came to a halt when 
people could not longer afford to mortgage 
their future earnings, and the same thing 
will happen to the relief curve if it continues 
to be financed by mortgaging the future 
income of the community. 


TAXATION AND EXPENDITURE 


The total of Federal, state, and local 
taxes throughout the United States 
increased from $23.49 per capita popu- 
lation in 1913 to $49.83 in 1930, an in- 
crease of 112 per cent, and from 2,259 
million dollars in 1913 to 10,277 million 
dollars in 1935, an increase of 355 per 
cent.10 

In one of the best-known industrial 
corporations in America, taxes per 
annum per share of stock increased 
from 27.6 cents in 1932 to 79.4 cents 
in 1934, and taxes per annum per em- 
ployee increased from $109.73 in 1932 
to $211.45 in 1935, notwithstanding a 
60 per cent increase in number of em- 
ployees.1 


2° President’s Committee on Social Trends, 
Recent Social Trends in the United States, 1933. 

X2 Computations in this and succeeding para- 
graphs are from data supplied in Nov. 1935 by 
Armour & Co., Bethlehem Steel Corporation, 
Chrysler Corporation, E. I. Du Pont de Nemours 
& Co., General Foods Corporation, General Mo- 
tors Corporation, Kroger Grocery & Baking Co., 
Socony-Vacuum Oil Co., Standard Oil Company 
of California, Standard Oil Company (New 
Jersey) , Swift & Co., United States Steel Corpo- 
ration, and a number of other well-known and 
prosperous American industriab corporations. 
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Last year’s taxes of a number of 
prosperous American industrial com- 
panies equaled more than 100 per cent 
of their dividends and more than 150 
per cent of their net profits. 

One of the best-known industrial 
companies in America paid last year in 
taxes more than 300 per cent of its 
dividends and nearly 400 per cent of 
its net profits. 

The estimated amount of one well- 
known industrial corporation’s direct 
and indirect taxes in 1935 is seven 
times its dividends, more than five 
times its net profits for the previous 
year, nearly half the total cost of oper- 
ating the company in the year 1935, 
more than a thousand dollars per year 
for each of its 22,000 employees, an 
increase of cost of about ten dollars on 
each hundred dollars’ worth of prod- 
ucts bought by its customers, nearly 
twice the amount of the company’s 
total taxes in 1933, and nearly three 
times the amount of the company’s 
total taxes in 1931. 

Already a considerable number of 
American industrial corporations pay 
taxes annually in excess of one dollar 
for each fifteen dollars’ market value 
of each share of their stock valued at 
present inflated stock exchange valua- 
tions. 

These taxes have come on top 
of great increases in wages and other 
costs brought about by other phases 
of the Government’s economic pro- 
gram. 

These taxes are paid by all producers 
and distributors, and, like other ele- 
ments of their costs, are included in 
their selling prices, and as goods pass 
through the market from one seller to 
another until they reach the consumer, 
each seller figures his sales price on the 
basis of a percentage mark-up over 
what he has had to pay to the previ- 
ous seller. 

Colossal asare these amazingly in- 
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creasing taxes, and enormous as are 
the increasing costs which they are 
adding to the prices of all goods that 
make up the cost of living of consumers 
throughout the United States, these 
taxes still fall short of meeting the cur- 
rent expenditures of the Government 
by billions of dollars per annum. 

The Federal Government spent 
more in 1934 than in 1933, and more 
in 1935 than in 1934, and according to 
the President’s latest estimates will 
spend more in 1936 than in 1935.7 
The expenditures of the Federal Gov- 
ernment in the current fiscal year will 
reach a peace-time record of $7,752 
million dollars. - 

Federal Government expenditures 
in excess of receipts from taxes have 
in three years produced deficits in the 
Federal budget that aggregate the 
stupendous sum of almost 11,000 mil- 
lion dollars. 

These sums are too astronomical to 
visualize, but it may help if it is re- 
called that if all individual income over 
$5,000 of every man, woman, and child 
throughout the entire United States 
had been taken in taxes in 1933, the 
yield would have been only 2,451 mil- 
lion dollars,1? which is less than one 
third of the Federal Government’s ex- 
penditures in the current fiscal year, 
and less than one fourth of the Federal 
Government’s deficits in the last three 
years. a 


THe OUTCOME 


Government expenditures in excess 
of taxes, the creation of new govern- 
ment agencies, the adoption by the 
Government of more and more col- 


1 Computations in this and succeeding para- 
graphs are derived from official Government 
reports and also from recent computations made 
therefrom by former Director of the Budget 
Lewis W. Douglas and former Secretary of the 
Treasury Ogden L. Mills. 

13 Quoted in Stuart Chase, Government in 
Business, 1935, p. 285. 
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lectivistic functions, and the eventual 
extension of Government control over 
substantially all large business, form 
the inevitable sequence that Stuart 
Chase has traced, in a series of books 
and articles succeeding his book The 
New Deal-published in the presidential 
campaign of 1932 which furnished the 
name of the present epoch. 

An essential principle of the newest 
New Deal, Mr: Chase explains in his 
latest book, is “to hold models in readi- 
ness for the strategic moment to apply 
them.” 14 Mr. Chase says: 


When the railroads throw up their hands, 
then is the time to act, according to a model 
already carefully prepared. 

4 For these and succeeding passages quoted 
from Mr. Chase, see Government in Business, 
1935, pp. 285-286. 
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When the coal mines go down for the 
third time, act, again according to a care- 
fully prepared plan. When the textile in- 
dustry is one long groan, act. It is so 
much easier to deal with an industry 
haggard with losses than one proud with 
profits. 


To some of us these doctrines may 
savor more of Lenin and the Russian 
Revolution than of the United States 
in which we live. Dirt is but matter . 
out of place, however, and what to 
some of us may seem a holocaust of all 
that is best and dearest in American 
life may be welcomed by others as the 
blazing sunrise of the newest New 
Deal, in a nationally planned and 
magnificently regimented and glori- 
ously Sovietized America. 


Mr. Gilbert H. Montague is a member of the Bar 
of New York City. He has been legal counsel in 
many Federal and state anti-trust and Federal Trade 
Commission investigations, and has made appear- 
ances before NRA or advised clients in respect of 


several hundred codes. 


The Prospect of Rising Prices from the Monetary Angle 


By Epwin WALTER KEMMERER 


N THE depression which has fol- 
lowed the economic collapse of 
November 1929, wholesale prices and 
the cost of living in the United States 
reached their lowest figures during the 
fore part of the year 1933, and since 
then have been moving upward most of 
the time. From February 1933, the 
last month in which we were actually 
upon the old gold coin standard, to the 
present time (autumn of 1935) whole- 
sale prices have risen 35 per cent, the 
prices of farm products in general 94 
per cent, and the cost of living 16 per 
cent. House rents and clothing have 
lagged behind food in this cost-of-liv- 
ing advance. Many important items 
of food have shown spectacular rises 
during this period. The retail price of 
round steak, for example, has risen 52 
per cent, rib roast 43 per cent, pork 
chops 122 per cent, bacon 123 per cent, 
lard 188 per cent, hens 39 per cent, 
bread 30 per cent, and wheat flour 76 
per cent. 


Wuaerer WiL Prices Go? 


The public, and particularly our 
women folks, are becoming increas- 
ingly concerned over these continued 
advances in the cost of living, and con- 
sumers’ strikes against rising prices are 
being frequently reported from differ- 
ent parts of the country. Everyone 
nowadays is talking about inflation 
and rising prices and is wondering 
where the present upward movement 
in the cost of living will end. Mean- 
while, through processing taxes and 
crop restrictions, rising taxes, dollar 
devaluation, inflationary borrowing 
from the banks, and other means, the 
Government is exerting a strong up- 


ward pressure on commodity prices 
and the cost of living, which, however, 
are still substantially below what they 
were during the years immediately 
preceding the depression. What is 
likely to be the result of all these 
forces? Prophecies are dangerous but 
they are none the less necessary for all 
of us who would intelligently plan for 
the future. 

A price is the value of a particular 
commodity in terms of the value of the 
monetary unit. It is an expression of 
the number of units of money for which 
a commodity is bought and sold. The 
price level represents a composite of 
individual prices. Prices fluctuate, 
therefore, with the changing values of 
goods and also with the changing value 
of money. The other speakers this 
evening are discussing the commodity 
side of the so-called price ratio. My 
task is the money side. 

In order to have a basis for discus- 
sion I shall assume that the United 
States will continue on some form of 
the gold standard, with a dollar of the 
present weight and fineness (13.71 
grains), namely, our so-called fifty- 
nine-cent gold dollar, and that slowly 
but surely The principal countries of 
the world that are now on paper money 
standards will return to gold. While 
the gold standard is far from being a 
perfect standard, it is the best stand- 
ard with which the world has so far 
had any extensive experience, and it 
is the only standard which offers any 
hope, for the immediate future, of be- 
ing a successful international standard 
on a broad scale. 

The basic characteristics of the gold 
standard that relate to our subject 
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may perhaps best be made clear by a 
simple, hypothetical illustration. As- 
sume a group of islands among which 
there is ready communication. As- 
sume that on each of these islands 
there are streams in which there are 
considerable quantities of placer gold 
which the natives obtain by the crude 
means of panning. Assume that the 
only money of these islands consists 
of nuggets of pure gold each weighing 
one gram 1 and that all transactions 
of purchase and sale are made by 
means of these nuggets. Assume that 
gold is used for crude ornaments such 
as rings, bracelets, and necklaces as 
well as for money. 


Money Suprety REGULATES 
Prices 


If the supply of goods to be bought 
and sold is large while the number of 
nuggets of gold in circulation is small, 
commodity prices will be low and the 
value or purchasing power of gold will 
be high. If, on the other hand, the 
streams yield an abundance of gold so 
that the supply of nuggets is large in 
relation to the supply of goods to be 
bought and sold, commodity prices in 
terms of nuggets will be high and the 
value or purchasing power of gold will 
be low. When the streams are yield- 
ing such an abundance of gold that the 
number of nuggets in circulation in- 
creases faster than the volume of com- 
modities to be bought and sold, nug- 
gets will decline in value relative to 
goods, and commodity prices rise. On 
the other hand, when the gold yield of 
the streams is so niggardly that the 
supply of nuggets in circulation does 
not increase so rapidly as the physical 
volume of goods to be bought and sold, 
there will not be enough nuggets to 
go around at the old commodity prices, 
and prices will fall. In other words, 


1 At the present time in the United States a 
gram of gold has a value of about $1.09. 
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the value or purchasing power of gold 
will rise. If the demand for orna- 
ments increases rapidly, resulting in 
the flow into the manufacture of jew- 
elry and ornaments of an increasing 
proportion of the total gold, the sup- 
ply of gold available for money nuggets 
will tend to be reduced and commodity 
prices will tend downward, and vice 
versa. 

If the population moves from the 
rural districts to the cities and busi- 
ness becomes more active, each nugget 
of gold will circulate faster than before, 
and the increase in the velocity of cir- 
culation will act like an increase in the 
supply of nuggets. 

If the supply of gold produced on 
one of the islands increases, relatively 
to demand, more rapidly than that 
produced on the other islands, the 
value or purchasing power of a nugget 
of gold in the island producing the in- 
creased supply will fall, commodity 
prices will rise, and nuggets will flow in 
trade from this island where gold is 
cheap and commodity prices are high 
to the islands where the purchasing 
power of gold is higher and commodity 
prices are lower. This reduces com- 
modity prices in the island exporting 
the gold and increases them in the 
islands importing the gold. The gold 
will always tend to flow from the place 
where it is cheap to the place where 
it is dear, just as water tends to seek 
its own level, and the values which 
determine this flow are those expressed 
in commodity prices. Increase the 
supply of gold nuggets relatively to 
demand, and commodity prices rise; 
decrease the supply of gold nuggets 
relatively to the demand, and com- 
modity prices fall; and these changes 
are in time transmitted, through the 
flow of gold and of goods, among all 
the connecting | islands. 

Since there is a ready flow of gold 
back and forth between the money 
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nugget uses and the jewelry uses, the 
value of an ounce of gold in the two 
uses tends always to be the same. 


Hoarpine: AND DEVALUATION 


If the people in the islands at any 
time should become scared because of 
a threatened invasion or for other 
reasons and should withdraw large 
quantities of nuggets from circulation 
and hoard them, the supply of nuggets 
in circulation would decline and, unless 
the supply of commodities to be 
bought and sold declined at least as 
rapidly, commodity prices would fall. 
When the fear subsided and the nug- 
gets were withdrawn from the hoards 
and put back into circulation, com- 
modity prices would tend to return 
to their previous level. 

If in such a simple community the 
government at any time should decide 
to cut in half the gold content of the 
nugget, declaring that thereafter every 
nugget should contain only a half gram 
of gold instead of a gram, commodity 
prices would move upward and, when 
the change had become fully effective, 
prices in terms of nuggets would be 
double what they otherwise would 
havebeen. This would be because the 
government had decided to do what in 
practice would amount to calling “a 
dollar” the amount of gold that for- 
merly had been equivalent to fifty 
cents. On the same principle, if the 
gold content of the nugget were cut 
down to one third of a gram, prices in 
time would be tripled; and if it were 
cut to one fourth of a gram, they would 
be quadrupled. Meanwhile, if the 
streams were pouring out increasing 
quantities of gold, commodity prices 
might rise still faster than the above 
mentioned rates, because, while the 
gold content of the nugget was being 
reduced, the value of the gold itself 
would be depreciating by reason of the 
fact that the supply of monetary gold 
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(by weight) was increasing more 
rapidly than the demand. 

The fundamental principles here ex- 
pressed would not be changed by the 
introduction of paper notes that were 
convertible into gold nuggets on de- 
mand, or by the introduction of banks 
having bank deposits that circulated 
through checks that were likewise pay- 
able in gold on demand. So long as 
the notes and deposits were converti- 
ble into gold on demand, and as gold 
could be obtained readily from the 
streams, converted into nuggets, and 
imported and exported without appre- 
ciable expense, all the different kinds 
of circulating media would be kept at 
a parity with a fixed quantity of gold 
in a free market, and a gold standard 
would exist. 


ACTUAL SITUATION 


With this digression into the field of 
abstract economics let us return to our 
specific problem, which will be clari- 
fied, I believe, if the principles of this 
simple illustration are kept in mind. 

Between 1896 and 1913, largely as a 
result of the enormous increase in the 
world’s supply of monetary gold com- 
ing out of the newly discovered gold 
mines in South Africa, wholesale com- 
modity prices in gold standard coun- 
tries rose on the average something like 
50 per cent, representing a deprecia- 
tion in the walue or purchasing power 
of gold of about 3314 per cent. Dur- 
ing the period of the World War and 
the two years immediately following, 
practically all the world gave up the 
gold standard and resorted to various 
paper money standards. The demand 
for gold accordingly fell off and the 
value of gold in terms of commodities 
at wholesale declined enormously, the 
decline in value in the United States 
between May 1913 and May 1920 hav- 
ing been over 60 per cent. During 
that period no country in the world 
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remained strictly on a gold standard, 
but the United States came nearer to 
doing so than any other important 
country. . i 

After peace had become established, 
the leading countries of the world soon 
became dissatisfied with their various 
managed paper money standards and 
undertook to return to the gold stand- 
ard. There was, of course, nothing 
like enough gold “to go around” at the 
inflated price levels of the period 1914 
to 1920, so that when the movement 
to return to the gold standard began 
to get under way, there was a great 
slump in, the inflated commodity price 
levels of the war and early postwar 
periods. For example, in the United 
States between May 1920 and July 
.1921, wholesale commodity prices on 
the gold standard basis declined 44 per 
cent, the general price level declined 
19 per cent, and the cost of living 1714 
per cent. In its purchasing power 
over goods and services in general, the 
American gold dollar increased 24 per 
cent in fourteen months. 

During the war, while gold was be- 
coming cheaper, the world’s produc- 
tion of gold fell off substantially; but 
after the war and beginning in 1923, 
the rising value of gold began to stimu- 
late gold production, and since that 
time the world’s production of the yel- 
low metal has increased every year but 
two down to the present. time. It is 
now by far the largest that it has been 
at any time in history, the average 
during the last five years having been 
approximately 20 per cent. greater 
than during the five years 1914-1918. 


STABLE Price Levens 


During the years 1923 to 1929, con- 
temporaneously with this large in- 
crease in the world’s gold production 
and with many improvements in cur- 
rency and banking systems involving 
large economies in the use of gold, 
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most of the leading countries of the 
world returned to the gold standard. 
Gold supplies were ample to meet the 
demand, and as a result the commodity 
price levels in gold standard countries 
during the period of eight to nine years 
ending in 1929 were remarkably stable. 
In the United States wholesale com- 
modity prices during these years ruled 
between 40 and 50 per cent above what 
they were in 1914 when the war began, 
and averaged just about what they 
would have averaged had there been 
no war and had the upward movement 
of prices which began in 1896 con- 
tinued uninterruptedly until 1929. 
For the nine years ending 1929 the 
range of variation in the purchasing - 
power of gold as measured by the New 
York Federal Reserve Bank’s index 
number of average annual general 
prices was less than 10 per cent. 
From 1921 to 1929 the average annual 
index numbers for the cost of living 
prepared by the National Industrial 
Conference Board were likewise un- 
usually stable, exhibiting a range of 
fluctuations for the entire nine years of 
only 6.5 per cent, and excluding the 
figure for 1922, a range of only 3.8 per 
cent. There is good reason to believe, 


‘therefore, that the level of commodity 


prices prevailing during these eight to 
nine years ending 1929 was a reason- 
ably normal one for postwar condi- 
tions. 


Crisis or 1929 


The world economic crisis beginning 
in 1929 and initiated in the United 
States by the stock market crash of 
October smashed business confidence 
nearly everywhere, caused a cata- 
strophic decline in commodity prices, 
and led to a world-wide scramble for 
gold. Gold is a commodity that rep- 
resents a large value ina small bulk. It 
is the commodity in which people have 
the most confidence in-times of panic 
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and depression, and in such times it 
performs well the monetary function of 
a storehouse of value. Charles Dick- 
ens’ expression “as good as gold” is sug- 
gestive of the popular attitude towards 
the yellow metal. In times of crisis, 
governments, banks, corporations, and 
individuals all hoard gold. Nation 
after nation that is off the gold stand- 
ard today has more gold than it had 
when it was on the gold standard. 
The total stock of monetary gold in 
the leading countries of the world (in 
terms of old dollars) was 12.8 billion 
dollars in August 1935 as compared 
with 10.3 billion dollars in October 
1929 when the economic crisis struck 
us. 
In other words, the world has 24 per 
cent more monetary gold today when 
the great majority of the leading coun- 
tries are off the gold standard than it 
had when most of them were on the 
gold standard. The Bank for Inter- 
national Settlements estimated the 
total amount of gold in private hoards 
at the beginning of 1934 at over 214 
billion American dollars (new). In- 
dividuals, corporations, banks, and 
governments throughout the world are 
hoarding gold. 

This hoarding creates an artificial 
demand for gold and pushes up the 
value of gold in terms of commodities, 
or in other words, pushes down com- 
modity prices, in gold standard coun- 
tries. This great increase in the value 
of gold or decrease in the commodity 
price level, being due to a panic-stimu- 
lated fear, to a scramble for security, is 
of a temporary character. When the 
economic depression is over and con- 
fidence is restored, this world-wide 
scramble for gold for hoarding pur- 
poses will disappear. Gold will then 
flow back into more active monetary 
use and its value will then depreciate 
again, in my judgment, at least to as 
low a level as'that prevailing during 
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the years immediately preceding the 
crisis. In other words, the commodity 
price level in gold standard countries 
will rise at least as high as it was dur- 
ing the eight to nine years of compara- 
tively stable commodity prices ending 
with the crash of 1929. 


ÅDEQUATE GOLD SUPPLY 


During those years the world was 
not suffering from any scarcity of gold. 
After the World War the demand for 
gold was materially reduced by the 
substitution in most gold standard 
countries of the gold bullion standard 
for the gold coin standard, thereby 
eliminating the demand for gold pre- 
viously represented by the large sup- 
plies of gold coin in active circulation 
and in the vaults of commercial banks. 

In some important countries and 
many minor countries and colonies the 
gold exchange standard was adopted 
after the war in place of the gold coin 
or bullion standard, and this still fur- 
ther lessened the amount of gold re- 
quired for currency needs. A dollar 
of gold held in the reserves of our Fed- 
eral reserve banks has, roughly speak- 
ing, according to legal requirements, 
at least twenty-eight times the mone- 
tary efficiency of a dollar of gold coin 
in hand-to-hand circulation. Under 
a typical form of the gold exchange 
standard, a dollar of gold held in the 
reserve of a foreign central bank has 
twenty-two times the reserve money 
efficiency for the country of a dollar of 
gold under the gold coin standard held 
in the vaults of the home central bank? 

Great economies in the use of gold, 
moreover, were effected during the 
period 1921 to 1929 by the increasing 
number of central banks and the grow- 
ing use of bank checks in place of cur- 
rency. During the latter six years of 
this period, namely, from 1924 to 1929, 
the United States had an average an- 
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nual circulation of gold coin amount- 
ing to nearly 400 million dollars, and 
of gold certificates backed 100 per cent 
by gold coin amounting to nearly a 
billion dollars. By substituting Fed- 
eral reserve notes with a 40 per cent 
gold reserve for gold certificates and 
for gold coins in circulation, the United 
States could readily have released for 
monetary purposes approximately 800 
million dollars of gold (the equivalent 
of the world’s total gold production at 
that time for two years) had there 
been any need for doing so growing out 
of the alleged world scarcity of mone- 
tary gold. During that entire period 
our Federal reserve banks were carry- 
ing large gold reserves—reserves far in 
excess of legal requirements. 


Decuins or Gotp VALUE 


Under such circumstances it would 
seem reasonable to assume, as previ- 
ously stated, that when we once work 
our way out of this depression and the 
world-wide scramble for gold ceases, 
the value of gold will decline to at least 
as low a figure as that of 1926. I be- 
lieve that there are strong forces that 
may very well push the value or pur- 
chasing power of gold down to a much 
lower level. Among these forces may 
be mentioned the following: 

1. There has been a great increase in 
the world’s production of gold during 
the last few years, prompted in large 
part by the high value of gold caused 
by the economic depression and in part 
by the large amount of labor that the 
unemployment situation has turned to 
prospecting for gold and particularly 
to producing gold by panning the gold 
dirt of streams containing substantial 
amounts of placer gold. Noteworthy 
in this connection is Russia’s greatly 
increased gold production since 1929. 
The world’s gold production for 1934 
was 39 per cent greater than for the 
supposedly normal year 1926, and will 
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probably be about 8 per cent greater 
for 1935 than for 1934. Every year 
since 1929 it has increased substan- 
tially over the year preceding. 

2. There is an enormous outpouring 
or the world’s markets of gold from 
heards of India. From 1926 to 1930 
Irdia absorbed in net imports of gold, 
in terms of old gold dollars, an average 
of 68.1 million dollars a year, represent- 
inz 18.2 per cent of the world’s total 
gcld production of that period. Be- 
gianing with the year 1931 there was 
ar. abrupt change in this age-long 
movement, and as the price of gold 
rose with the depreciation in the gold 
velue of the silver rupee which went 
of of the gold basis in that year, India 
began to pour enormous amounts of 
previously hoarded gold upon the 
world’s markets. From 1931 to 1934 
her net annual exportation of gold 
averaged 138.4 millions in old dollars, 
or 27.2 per cent of the total world’s 
gcld production of that period. The 
movement is continuing strong up 
to the present during the year 
1635. 

3. The movement for economizing 
gcld in the monetary uses, or, stated 
in another way, for making monetary 
gcld more efficient, which became pro- 
nounced after the war, has been fur- 
ther advanced since the depression. 
Tie circulation of gold coin has prac- 
tieally ceased everywhere in the world. 
While in gold standard countries gold 
bullion in the form of bars is still read- 
ily available generally for making in- 
ternational payments, gold is rothing 
hEe so easily available as formerly in 
sriall quantities, either in coin or bul- 
lion form, for persons who wish it for 
hoarding purposes. In the United 
States, gold certificates have been en- 
ticely withdrawn from circulation and 
replaced by forms of paper money re- 
quiring the use of much smaller gold re- 
serves. These economies in the use 
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of gold have probably come to stay. 

4, As the proportion of the popula- 
tion in advanced countries living in the 
cities increases, as the proportion of 
business done by means of checks in 
contrast with that done by means of 
money becomes greater, as central 
banks increase in number and effi- 
ciency and our banking systems im- 
prove, a given amount of gold in bank 
reserves serves as a basis for an ever 
increasing amount of exchange busi- 
ness. Much of this increased effi- 
ciency of reserve gold is effected 
through the increasing velocity at 
which bank deposits circulate by 
means of checks. 


RESULTS or LOWERED 
GoLD VALUE 


If, to be abundantly cautious, we 
omit any allowance for the influence 
these forces in their more recent opera- 
tion are likely to have in depressing 
the value of gold, and merely assume 
that when the present crisis-stimulated 
world scramble for gold passes and we 
work our way out of the present eco- 
nomic slough of despond, the value of 
gold or its purchasing power over com- 
modities in the markets of the world 
will return to what it was in the sup- 
posedly normal pre-depression year 
1926, then our conclusion will be as 
follows: Commodity prices in those 
countries on the gold standard that 
have not changed the size of their gold 
monetary units since 1926 will return 
to something like the level of that year. 
Countries like the United States, which 
during that period have debased their 
gold monetary units, will experience 
increases in their price levels above the 
levels of 1926 proportionate to the de- 
basement of their respective monetary 
units. If, for example, between 1926 
and the time under consideration the 
gold content of the monetary unit had 
been cut in half, commodity prices 
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would be doubled as compared with 
the level of 1926. Inthe United States 
we reduced the gold content of our 
dollar by 41 per cent, making the new 
dollar the equivalent of fifty-nine cents 
of the dollar of 1926. This debase- 
ment should give us an increase in the 
commodity price level of 69.3 per cent 
above what the level would have been 
had we retained our old “100-cent 
dollar.” 

If we increase the National Indus- 
trial Conference Board’s cost of living 
index of 1926 by 69.3 per cent, we have 
an index number of 175.7 (on the 1923 
base), which is 110 per cent above the 
corresponding index number (83.5) for 
September 1935. Similarly, if we in- 
crease the wholesale price index num- 
ber of the Bureau of Labor Statistics of 
the year 1926 by 69.3 per cent, we 
have an index number of 169.3 for the 
present time, which is likewise 110 per 
cent higher than the actual index num- 
ber of the present time’ (i.e., that of 
September 1935). By the same sort 
of computation applied to the New 
York Federal Reserve Bank’s index 
number for general prices (covering 
wholesale commodity prices, wages, 
rents, and other elements in the cost 
of living), we arrive at a general price 
level 97 per cent higher than the pres- 
ent one. 

In other words, on these very con- 
servative assumptions which I have 
made, when the slack we have already 
created has been taken up, we may 
reasonably expect that the cost of liv- 
ing, the wholesale price level, and the 
general price level, will be something 
like double what they are today. 


CONTINGENT RESULTS 


Bear in mind that these estimates 
are made upon the conservative as- 
sumptions (1) that the gold standard 
will be retained in the United States 
and the other countries that continue 
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to have it; (2) that the leading coun- 
tries of the world that are now off the 
gold standard will return to that stand- 
ard; and (3) that we will not further 
debase our own gold monetary unit 
but will continue with our so-called 
fifty-nine-cent gold dollar, represent- 
ing a mint price of $35 an ounce for 
gold. This of course means that 
within a reasonable time we will bal- 
ance our budget and will thereby avoid 
any runaway inflation. 

Tf, however, our Government should 
continue to run heavy deficits of the 
kind it has been running in recent years 
and should continue to meet these 
deficits by increasing inflationary bor- 
rowing from the banks, our present 
fifty-nine-cent dollar or any other gold 
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standard dollar we may establish 
would break down, and we would be in 
grave danger of experiencing a flight 
from the dollar accompanied by a run- 
away inflation of the type many coun- 
tries of Europe suffered after the 
World War. 

While a runaway inflation in this 
country would probably be of the more 
moderate character experienced by 
France, Italy, and Belgium, where the 
depreciation of the monetary unit in 
terms of gold values varied in the 
neighborhood of 75 to 85 per cent, 
there is, of course, no assurance that it 
could be held within even these 
bounds. The sky is the possible limit, 
as it proved to be in Austria, Russia, 
Poland, and Germany. 
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The Consumer and Competition 


By Leon HENDERSON 


INCE the consumer is not a dis- 
tinct entity, it is sometimes neces- 
sary to invent him—much as the 
diplomats of Europe contemplated the 
invention of an already existing Aus- 
tria. This consumer is omnipresent, 
the party of the second part to every 
sale. 

The American consumer of whom I 
speak is the true lover of the com- 
petitive system. While the producer 
is deserting competition for the lures 
of a stabilized profits system, and the 
worker, in desperation, flirts with syn- 
dicalism, the consumer remains at 
home to court competition in the good 
old-fashioned democratic way for her 
favors of low prices and large sup- 
plies. 

I shall discuss not so much what the 
consumer can do with present rising 
prices, but the requirements he should 
insist upon in order that the price sys- 
tem may be his mediator in business 
competition, as intended by our na- 
tional system. 


AGRICULTURAL AND INDUSTRIAL 
Prices 


Since our topic has to do with rising 
prices, let up briefly review the course 
of prices, taking care to distinguish be- 
tween price levels and the prices of 
individual commodities. 

The Bureau of Labor Statistics’ 
wholesale price index (1926 base) was 
in the middle 90’s when the 1929 stock 
market crash occurred. During 1930, 
1931, and 1932, it seemed to be trying, 
with a rough degree of success, to fall 
about 10 points each year. Early 1933 
found it about 60. On the return trip, 
the index seemed bent on regaining 


ground at the 10-point-per-year rate, 
for at the end of 1933 it stood in the 
early 70’s, and then it took slightly 
over a year to reach 80. But note 
this: At the 80 mark it ceased to ad- 
vance, and November 1935 finds it at 
80.5. 

It is when industrial prices are sep- 
arated from agricultural prices in this 
wholesale price index (on a 1923-1925- 
equals-100 basis) that the disparities 
are seen. Agricultural prices stood at 
101.8 in December 1929, and reached 
a low of 48.4 in February 1933. By 
December 1933 the index was at 60.1; 
a year later, in December 1934, 75 had 
been reached, and by September 1935 
the index was 84.3. 

Industrial prices were at 88.6 in De- 
cember 1929. They had been drop- 
ping since 1925. They fell 8 points 
in 1930, almost 8 points in 1931 to 70.7 
in December, and went down only 3.2 
points in another year, an item of great 
significance in appraising the oft-re- 
peated claim of complete price de- 
moralization in 1932. The low was 
reached in April 1933, at 63.9. The 
sharp rise in 1933, so familiar to every- 
one, brought the index to 75.8, about 
12 points wp from the low. At least 
10 points of this rise occurred before 
NRA codes or even the President’s 
Reémployment Agreement became ef- 
fective. Notice, then, what happened 
to industrial prices after a majority of 
codes became operative in 1934. The 
price index of industrial products rose 
only .5 of a point in the entire year 
to 76.3 in December, and there has 
been a change of but .2 of a point in 
1935 to date, and this downward. If 
we are to reap the benefits of advanc- 
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ing techniques we must have a fall in 
industrial prices, but do you believe 
we shall see lower prices for manufac- 
tured goods? 


Rerarm Prices 


But the Ultimate Consumer meets 
prices on the retail firing line. Let 
us look at retail prices. The Fair- 
child Retail Price Series, using Jan- 
uary 1931 as its 100 base, declined to 
its low of 69.4 in April 1933. By Jan- 
uary 1934 it had jumped to 88. Dur- 
ing 1934 it declined .8 of a point, and 
so far in 1935 it has dropped 1.5 points, 
having remained almost stable for the 
last three reported months. 

Are these the rising prices which 
have provoked this meeting? 

Now let us examine the Bureau of 
Labor Statistics’ cost-of-living index. 
December 1929 saw this index at 99.7 
on the 1923-1925 base. By June 1933 
it stood at 74.5. By July 1935 it had 
recovered almost 6 points, to 80.4. 

Should we sound the alarums for 
this? My guess is No, but we must 
go farther. The Ultimate Consumer 
is not poring over statistical tables or 
indexes. He is buying goods, and he 
finds food prices going up—prices of 
a group of items which absorb about 
30 per cent of the expenditures of wage 
earners and lower-salaried workers. 
The food index was at 105.7 of the 
1923-1925 average in December 1929. 
By March 1933 it had faken to 59.8. 
Then Old Doc Parity was called in 
and he prescribed his Triple A tonic, 
guaranteed to raise the temperature 
with money refunded anyway. As of 
July 15, 1935, the food index had made 
the greatest gain of any item in the 
cost-of-living index, a gain of about 
20 points to 80.2, at which point it was 
still 2 of a point below the all-items 
index. As of October 22, 1935, it was 
80.5. 

Clothing prices made their jump in 
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1933, from 68.4 in June to 76.2 in De- 
cember. Since that time they have 
remained about the same and thus 
have escaped notice. The rent index 
has gone down; fuel and light have re- 
mained at their relatively high levels, 
while household furnishings have 
shown a creeping, steadily increasing 
price level. Thus the consumer has 
recently been conscious of rising prices 
in house furnishings and food; and in 
food, the most noticeable rises have 
been in meats. 


AGRICULTURAL PROGRAM JUSTIFIED 


Food prices, then, especially meat 
prices, are the focus of consumer atten- 
tion. To judge whether these are “out 
of line” is to judge whether the farmer 
was entitled to favored treatment, and, 
what is a quite different evaluation, 
whether the national economy as an 
operating mechanism has benefited by 
the Agricultural Adjustment program. 
Despite deeply rooted consumer preju- 
dices, I am inclined to answer Yes on 
both counts. 

The answering process accepts cer- 
tain assumptions: first, that equilib- 
rium is needed for any forward move- 
ment; second, that equilibrium can be 
achieved at different levels, with ap- 
proximate results; third, that it was 
politically impossible, because of the 
social disarrangements involved, to 
bring about deflation of the debt struc- 
ture, and therefore reflation was the 
only course open. I have greatest 
difficulty with this last assumption. 
In 1927 I began a study of internal 
debt, which grew out of current work 
for the Russell Sage Foundation on 
consumer credit. I was convinced 
that ability to meet debt service was 
dependent upon a growth rate of pro- 
duction exceeding the compound in- 
terest rate, and that the actual rate of 
growth in production had stopped. 
Only the persistent inflation of credit 
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had prevented a collapse of the debt 
structure. 

Here I must confess my economic 
fallibility. I had been relying on what 
John R. Commons has called Engineer- 
ing Economics. Watching the rising 
tide of liquidity and the expansion of 
security exchanges, I was sure that our 
deflation, when it came, would be vio- 
lent and quickly over, with complete 
liquidation of top-heavy credit struc- 
tures and marginal producers; in short, 
a triumph for classical theory and a 
shortening of the downward movement 
of the cycle, with, therefore, less dam- 
age to the structure of production. I 
was reasonably familiar with govern- 
mental intervention abroad, but as- 
sumed that our individualistic con- 
cepts would not permit wholesale 
governmental assistance, let alone de- 
mand it. I was so deluded that by 
1931 I was tinkering with ideas for 
mechanisms of orderly debt liquida- 
tion and believed adequate recasting 
of bankruptcy legislation could be had. 
I see now that we could not have had 
orderly, controlled deflation, as Aus- 
tralia had, because we did not have 
the equivalents of the Australian Ar- 
bitration Courts, the Loan Council, 
and the Central Bank. I do believe, 
though, after some review of recent 
foreign experience with depression- 
combat methods, that a democracy 
has the best chance of success with 
realistic deflation. Parenthetically, 
may I say I do not believe any of the 
newly created governmental control 
mechanisms are adequate, and I am 
positive that private production has 
evolved no effective concepts which 
will render it self-deflating. 


Tae CONSUMER AND 
THE AGRICULTURAL PROGRAM 


But to return to the consumer and 
the agricultural program. Reflation 
of farm income was highly necessary. 
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Taxes could not be paid, and many 
political subdivisions were bankrupt. 
Mortgage interest was in arrears and 
threatening the solvency of many in- 
vestment and savings institutions. 
Factory products could not be bought, 
and farm holidays were bound to in- 
crease and threaten the food supplies 
of the cities. 

Was the reflation at the expense of 
the consumer? From a short-term 
view, yes, if we consider that the rise 
of food prices has required more of the 
consumer’s dollar than was required 
in March 1933. If we take a long- 
term view, the answer is positively No. 
The AAA points out that earnings per 
factory worker and food prices fell 
nearly 40 per cent between 1928 and 
early 1933. Between March 1933 and 
August 1935, both advanced 38 per 
cent-——-a close correspondence. I be- 
lieve that similar studies would show 
that during this period employed rail- 
road workers gained a cost-of-living 
advantage, employees of wholesale 
establishments remained at the same 
status, and employees of retail estab- 
lishments and miners lost ground. 
The cost of living, exclusive of food, 
parted company in 1930 with earnings 
of all five classes of employed workers 
except railroad employees, and re- 
mained well above, just coming to con- 
juncture in middle 1935. 

If we use the 1913 basis of the Bu- 
reau of Labo Statistics for the cost- 
of-living index, the status of the farmer 
is better revealed. The food index 
went below the all-items index in 1920, 
and, despite its rapid rise since 1933, 
is still well below. The real long-time 
loss to the consumer in the AAA pro- 
gram has come in the united front of 
benefited farmers. Here is another 
pressure group for the disorganized 
consumer to fight. It is anyone’s 
guess whether the pressure group will 
be stronger or weaker with an adverse 
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Supreme Court decision on the AAA 
law. My guess, after two years in 
Washington, is that we shall have a 
strong agrarian interest from now on, 
and, like Secretary Wallace, I believe 
we shall need to find an economic par- 
liament in which pressure groups may 
reconcile their demands. 

To my mind, farm prices—since 
these have been most conspicuous in 
recent movements and since they are 
under the daily observation of con- 
sumer buyers—are becoming the sym- 
bol for political attack. (Notice that 
food prices are still not so high as the 
all-item index.) This conspicuous- 
ness of food prices serves to conceal the 
most important feature of prices, 
namely, the failure of the industrial 
price mechanism to give us a free-func- 
tioning economic system with all its 
classic benefits, With only limited, 
ineffective governmental intervention, 
prices received by farmers declined 64 
per cent from February 1929 to Febru- 
ary 1933, but the supply of farm prod- 
ucts available to consumers went down 
less than 5 per cent. In manufactur- 
ing, mining, and construction, produc- 
tion and employment were reduced or, 
to be impertinent, “plowed under,” and 
prices were better maintained. As 
compared with agricultural products 
reduction of 5 per cent, manufacturing 
‘production declined 48.7 per cent, min- 
erals $3.6 per cent, and construction 88 
per cent. Prices of nen-agricultural 
products declined 30.3 per cent as com- 
pared with the 64 per cent decline 
of prices received by farmers. The 
consumer, styled by this august Acad- 
emy the “economic illiterate,” could 
scarcely fail to favor the farmer and 
his acceptance of the competitive sys- 
tem. He delivers the goods. 


INDUSTRIAL CONTROL 


Not until we examine industrial 
prices do we begin to sense the degree 
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to which industrial producers have ob- 
tained control over prices and admin- 
istrative control over production so 
that the area of market competition 
is constantly diminishing. We are 
faced with the stern necessity of re- 
moving the obstructions to free com- 
petition if we are to rely on it, as a 
national policy, for the self-adjustment 
of our complex production-consump- 
tion pattern. 

Dr. Gardiner C. Means has studied 
the prices of several hundred com- 
modities used in the wholesale price 
index and has shown that a large num- 
ber are rigid, and that this rigidity is 
accompanied by a reduction in volume 
rather than price reduction, when ad- 
justment is required. In other words, 
the operations of the market, upon 
which we depend, are severely re- 
stricted, and we do not only get the 
same effect as from a monopoly price, 
but the rigidities probably cause more 
violent fluctuations in the flexible 
prices, whose products do not vary so 
much in volume. 

At the NRA we carried the study of 
rigid price commodities farther. We 
found that the rigid price industries re- 
leased more workers during the depres- 
sion, and employed fewer in the early 
stages of recovery. We studied the 
companies making the rigid-price 
products and found a high degree of 
concentration, that the concentration 
was due largely to patent pools, tariffs, 
and so forth, and that profit ratios were 
higher than in the flexible price indus- 
tries in which popular ideas of com- , 
petition seemed to be working. We 
were sure, too, that where we found 
concentration and rigid prices, there 
we found signs of administrative con- 
trol over volume and price, and we 
were amazed at the area of industrial 
products in which international as well 
as national understandings seemed to 
exist or to have existed. To mention 
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only a few items in which international 
understandings affect our competitive 
system, let me list tin, copper, alumi- 
num, nickel, steel rails, sulphur, oil, 
chemicals, rayon, paper, and electrical 
equipment. 

As to concentration: Berle and 
Means showed that by 1929, two hun- 
dred large corporations controlled 
49.2 per cent of all corporate assets. 
By 1931, two years later, the percent- 
age had increased to 55. At NRA we 
made an analysis of ninety-one lead- 
ing industrial corporations, comprising 
the one or two largest in each princi- 
pal industry. These ninety-one con- 
trolled 16.7 per cent of the assets of all 
general industrial corporations in 1929, 
and 18.6 per cent in 1932. The in- 
come statistics on which this latter 
computation was based have just be- 
come available for 1933. 


Nationa Poiicy on 
COMPETITION 


Here, then, in the lessening of com- 
petition through concentration and 
the rigidity of prices, is the prime ques- 
tion of importance of prices to the 
consumer, and here it cuts across our 
national policy as to competition. 
We thought we had solved it by the 
anti-trust acts. NRA made certain 
advances; its passing leaves the con- 
fusion worse confounded. Indeed, at 
the NRA, so insistent and so con- 
vincing were the arguments for price 
protection measures against cutthroat 
competition that I was often com- 
pelled to ask: Has the nature of com- 
petition changed? Or has the concept 
merely changed under the impact of 
the depression? I submit that the 
Nation faces the same dilemma in the 
question: Can the competitive system 
be made to work? I further submit 
that through some agency we should 
have a searching examination, and if 
we find it cannot, we must have a re- 
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formulation of national policy on com- 
petition. 

Many other decisions as to sound 
national policy hinge upon the frame- 
work of competitive rules we adopt. 
Not the least of these concerns the 
small business man and the middle 
class. The area open to the individual 
for small enterprise has been contract- 
ing, equality of opportunity has been 
shrinking. The NRA made several 
separate attempts to balance competi- 
tion as between large and small, and 
found that public opinion was not well 
established as to rights of small men. 
Nor is America alone in its perplexity. 
The Canadian price-spreads investiga- 
tion, one of the best, reveals the pres- 
sure of conflict between big and little 
business. The Nazi promise to small 
tradesmen to break up large enter- 
prises has not been kept, nor has the 
Italian Fascist State made much prog- 
ress with its commitments. The cru- 
cial questions for Japan, too, when she 
considers what next, when her eco- 
nomic control legislation expires in 
1936, will revolve around large and 
small businesses. 

Internally, Administration advisers 
are now divided between those who 
recommend that the Government reg- 
ulate large aggregations, since these 
seem inevitable, and those who affirm 
that regulation is impossible and that 
preservation of democratic opportu- 
nity requires*that we make small ones 
out of bigones. The Jeffersonian con- 
cept of democracy, with diffused 
ownership of real property, is involved. 
The results of the Federal Trade 
Commission survey of price spreads 
on agricultural products, under the 
Wheeler resolution, will pose several 
other problems of competitive prac- 
tices. 

The recent Brookings studies, par- 
ticularly as discussed by H. G. Moul- 
ton in the November issue of For- 
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tune, form the best recent hypothesis 
of the production-distribution-invest- 
ment pattern. But the answers to 
questions posed lie almost entirely in 
the field of a workable theory of com- 
petition. 

Lastly, no orderly program for taxa- 
tion, whether its central theme be reve- 
nue or social reform, can be intelli- 
gently determined until the confusion 
is abated. The consumer should rise 
and demand that competition be tried! 


Forces LESSENING COMPETITION 


If there were a Department of the 
Consumer, which I heartily recom- 


mend, it would study the production . 


mechanism to learn how abundance is 
prevented. If the results were widely 
available to consumers, these would 
convince them, I believe, of the many 
and varied strategic points in specific 
lines of production by which competi- 
tion is lessened. Most important 
would be the revelation that only a 
paltry few points could be attacked 
by resort to anti-trust legislation. 

Let us snatch hasty glimpses of 
some of these strategic points. 

1. Scarcity. For example, tin, a 
highly necessary product, is under the 
enforced scarcity control of the Inter- 
national Tin Committee. The strate- 
gic point of control is the smeltery. 
Our House of Representatives’ Tin 
Committee Report suggested Amer- 
ican smelteries as a remédy. 

2. Protective legislation, partic- 
ularly tariffs. The consumer is inter- 
ested in aluminum ware. One com- 
pany controls the supply of aluminum 
ingot, behind a tariff wall. Ingot to 
makers of aluminum utensils costs 
more than ingot to aluminum cable 
makers. Through ownership of a 
Canadian company which belongs to 
the international cartel, participation 
in a world control over sales is pos- 
sible. 
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3. Backward production technique. 
At the present rate of replacement, it 
would take cotton textile factories 
more than fifty years, to be conserva- 
tive, to attain up-to-date equipment.’ 

4. Inflexible wage and transporta- 
tion rate structures. Construction! 

5. Unwieldy capital structures— 
steel. There is now a threat of boost- 
ing steel prices because profit ratios are 
small at 50 per cent use of capacity. 

Time permits only mention of a few 
others. Any further list would in- 
clude trade taboos, chaotic Jabor con- 
ditions, scarcity of investment funds, 
trade barriers, domination of large 
producers, and wasteful competition. 
An entire session of this Academy 
might well be given over to considera- 
tion of the importance of corporations 
in lessening competition. 


Means or [INCREASING 
CoMPETITION 


What are the mechanisms available 
to the consumer, particularly for 
recommendation by a Department of 
the Consumer? Most of the items 
which I shall suggest look toward re- 
moval of barriers to competition, bar- 
riers which, in my opinion, will not be 
removed if we heed the loud overtones 
to “let alone.” I favor a positive pro- 
gram for securing laissez faire, and I 
find nothing unconstitutional in the 
program and little that would cause 
grave uneasiness to the founding 
fathers. 

1. Patentlaw revision. Patents are 
the strategic point of control for many 
national and international cartels and 
should be central to any consideration 
of abuse of economic power. In a 
list of the most profitable concen- 
trated, rigid-price industries, practi- 
cally all lean heavily on patents. Let 
me suggest that you read the con- 
stitutional basis for patent laws, and 
see for yourself whether existing 
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legislation meets the constitutional 
thought for abundance which lay back 
of its grant. . 

2. Tarif reform, keyed specifically 
as an agency for liberating competitive 
forces in badly congested spots, and 
little else. 

3. The use of the taxing power. 
There are areas in which competition 
seems to lead irresistibly to concentra- 
tion of ownership and administered 
prices, and for which no insurance of 
business rivalry can be had without 
use of taxation. 

4. Federal corporations for busi- 
nesses engaged in interstate trade, 
with authorization of powers designed 
to assist competitive practices and to 
permit regulation to eliminate abuses. 
For such corporations I would favor 
the public reporting of business statis- 
tics as provided in the old Bureau of 
Corporations Act, the authority for 
collection of which was transferred to 
the Federal Trade Commission. In 
my opinion, this still exists and if exer- 
cised would materially aid in making 
decisions by the market. 

5. Encouragement of codperatives 
as pace-setters for private business. 

6. Forceful action against restraints 
of trade which have throttled com- 
petition, and wise use of exemption 
from anti-trust acts to assist sick in- 
dustries. 

7. Better receivership and bank- 
ruptcy legislation to permit retention 
of skilled managements for operation 
under adjusted debt structures. 

I could suggest many mechanisms, 
some of which would appeal to you 
as highly visionary, such as bonuses 
to businesses for lowered prices and 
increased production. My last sug- 
gestion is for yardstick competition, 
the use of the same yardstick to meas- 
ure Government and private business 
alike. 

Since the growth of industrial or- 
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ganization here and abroad indicates 
the inevitable trend toward new forms 
of industrial organization, such as car- 
tels, communities -of interest, Kon- 
zerne, and state industrialism, perhaps 
the good old-fashioned kind of atomis- 
tic competition cannot exist every- 
where in mass production. If this be 
so, we need to know it realistically so 
that we may alter our concepts and 
our institutions to meet new demands. 
Certainly a competitive society has a 
better chance to exist in a democracy. 
A positive program to make it possible 
would liberate large areas for the 
agenda of market competition and 
reveal clearly those areas of pro- 
duction left for the agenda of the 
state. 


Forces CONTRARY TO THE 
CONSUMER 


How does this interest the con- 
sumer? If Iam even partially correct 
that the various influences at work in 
the twenties not only gave impetus to 
the lessening of competition but also 
served to draw attention from it, then 
the forces at work today are a more 
serious threat to abundance. Let me 
call your attention to a few. 

The rise in the stock market has 
created a potential purchasing power 
of several billions. It may remain in 
the market and be self-inflating. For 
various reasqns I believe a lot of this 
purchasing power will enter the mar- 
ket for goods and services without a 
corresponding increase in the supply 
of goods, but accompanied by an ex- 
pansion of loans on securities. Per- 
haps I am naive in believing the 
quantity theory in its simplest form 
and believing that prices will rise. 
We have already embarked on a policy 
of valorization instead of deflation of 
the debt structure. Many items, such 
as third-quarter earnings and rise of 
second-grade industrial bonds, suggest 
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that a price-cost equilibrium is being 
attained. At what level? The Fed- 
eral Reserve Board index is now at 
94—a little more than three quarters 
of the 1929 average. 

How about national income? In- 
come produced was about 39.5 billion 
in 1982. It gained 2.3 billion in 1933 
and 6.6 billion in 1934. Estimates for 
1935 indicate a gain of about 5 billion 
for a total amount of around 52 billion. 
Income paid out, which equaled in- 
come produced in 1930 around the 70 
billion mark, will this year cross in- 
come produced around the 52 billion 
mark. 

Is it healthy for the consumer when 
the business system can reach price- 
cost equilibrium at 60 per cent of use 
of capacity, at a greatly reduced na- 
tional income, with nine million unem- 
ployed? Do we need much further 
proof that the present-day status of 
competition does not provide that ir- 
resistible drive ascribed to competi- 
tion? Well may the consumer ask, 
not “When do we attain the Chart of 
Plenty?” but “Shall we reach 1929 
levels before the next depression?” 
At present rates of growth in national 
income, four years will be required. 


Tur Consumer’s REACTION 


I have chosen to discuss what the 
consumer might do, rather than what 
he will do about rising prices. I have 
come to regard prices and price levels 
as thermometers. I expect to see the 
price thermometer go up—indeed, I 
have been surprised that it has not 
done so before; but I never have be- 
lieved that the weather could be made 
hotter by shoving the mercury up the 
tube. 

The consumer will react in many 
ways. We may confidently expect 
buyers’ strikes and that many of these 
will be well organized. We can look 
forward to legislative appeals and de- 
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mands for maximum price laws, rent 
laws, and so forth. More resort will 
be had to consumer codéperatives, and 
more use will be made of such publica- 
tions as Consumers’ Research General 
Bulletin, Consumer Defender, the 
Consumers’ Guide of the AAA, Con- 
sumers’ Notes of the Reconstructed 
NRA, Consumers’ Division, the Home 
Economics Bureau bulletins, and 
others. Consumers’ County Coun- 
cils, of which there are a hundred and 
forty, will have more responsive hear- 
ings, and let us hope more will attain 
the usefulness of the Philadelphia 
Council. . 

The consumer will be assisted, di- 
rectly and indirectly, by fourteen Fed- 
eral bureaus. The NRA Consumers’ 
Division has a staff of eleven. Can it 
be expected to represent the consumer 
adequately? The Consumers’ Coun- 
cil of the AAA, while it does valiant 
work, is still part of a producer-minded 
organization, set up by Congress to 
raise prices for farm products. It is 
in the position of the professor called 
upon to review the doctoral thesis An 
Impartial History of the War between 
the States—Written from a Southern 
Point of View. The Federal Trade 
Commission, to whose excellent an- 
nual report just released I commend 
you, will continue its many-sided work 
of protecting the public; but its appro- 
priations are limited and its function 
has suffered severe delimitation. For 
example, it cannot bring action against 
fraudulent claims of fat reducers un- 
less it can show—not that the public 
is disserved but that a competitor is 
damaged! The Bureau of Standards 
has limited assistance to give con- 
sumers. Nowhere do there exist the 
funds, the personnel, or the legislative 
mandate to protect consumers’ inter- 
ests. 

If I were the consumer whom I have 
invented, I would hire,somebody to 
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represent me, to meet on equal terms 
with labor unions, trade associations, 
lobbies, and pressure groups. Walton 
Hamilton has said: “The consumers’ 
front is wherever decisions are being 
made that affect the badness or good- 
ness, the dearness or cheapness, and 
the scarcity or abundance of goods.” 
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The consumer can do little to keep 
prices from rising; at best he can re- 
tard the most active. His interests 
have been identified; his requirements 
can be met only by a Federal Depart- 
ment of the Consumer whose duties 
will be adequately outlined by the en- 
abling legislation. 


Leon Henderson, Washington, D. C., is economic 
adviser to the United States Senate Committee on 
Manufacturers; and member of the “Consumers’ 
Cabinet” of the NRA and of the Industrial Policy 
Committee of the National Resources Committee. 
He has been director of the Division of Research 
and Planning and economic adviser to Adminis- 
trator Johnson of the NRA, and later, by Presiden- 
tial appointment, economic adviser to and ex officio 
member of the National Industrial Recovery Board. 
From 1925 to 1984 he was director of the Depart- 
ment of Remedial Loans of the Russell Sage Founda- 
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TAYLOR, Atonzo E. The New Deal and 
Foreign Trade. Pp. xii, 301. New 
York: The Macmillan Co., 1935. $3.00. 


This is one of the most penetrating criti- 
cisms of the New Deal yet to appear. 
Specifically, it consists of a point-to-point 
arraignment of America Must Choose and 
other writings of Secretary of Agriculture 
Henry A. Wallace, wherein the policy of the 
“planned middle course” between national- 
ism and internationalism is laid down. 

Dr. Taylor does not disagree with Secre- 
tary Wallace in the broad statement of the 
case for crop contraction. Rather, he is 
concerned with the technical and psycho- 
logical difficulties, involving such questions 
as whether good or submarginal land shall 
be retired, what crops, and what farmers; 
and how the additional export of farm prod- 
ucts stipulated in the program shall be 
allocated. 

The contraction of agricultural produc- 
tion and the simultaneous expansion of 
agricultural exports demand that a com- 
pensatory adjustment be made on the side 
of urban industry. If the latter is to be 
curtailed by a billion dollars to accommo- 
date the importation of a like amount of 
non-agricultural products, the problem of 
planning becomes far more serious. The 
questions of selection and allocation loom 
larger than in the case of agriculture, with 
far fewer facts and less technique as a basis 
for control. ` 

The scheme of bilateral trade agreements 
now being negotiated “presumably repre- 
sents the extension of the New Deal into 
foreign commerce.” As Dr. Taylor sees it, 
Mr. Wallace’s planned balance between in- 
dustry and agriculture implies a similar 
planned balance in the thirty-six countries 
with which we shall contract bilateral trade 
treaties. “This will be a new form of mis- 
sionary activity. In the past, trade fol- 
lowed the missionaries; here the mission- 
aries follow trade.” 

Granting that adjustments in interna- 
tional trade are desirable, the question 
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comes down to a comparison of methods. 
Which will be easier and take less time: for 
thirty-seven countries to negotiate treaties 
with each other (it being assumed that the 
interdependence created by our initial nego- 
tiations will compel these countries to en- 
gage in similar treaties with each other) 
until some six hundred treaties have been 
made—a stupendous task, full of political 
and technical difficulties; or to follow the 
more orthodox (less “perverted”) procedure 
of revaluating currencies, stabilizing foreign 
exchanges, eliminating extra-tariff trade 
obstacles, and lowering tariffs within the 
old framework of most-favored-nation 
treatment? The foreign trade policy of 
the New Deal, in short, promotes direct 
trade and discourages multangular trade; 
and as a policy designed to protect agricul- 
ture because urban industry is protected, 
it fails to shake the logic that two wrongs 
are still two wrongs. 
E. M. Winstow 
Tufts College 


Rows, Haroro B. Tobacco under the 
AAA. Pp. xiii, 317. Washington: The 
Brookings Institution, 1935. $2.50. 


Hegel classified histories as original, re-. 
flective, or philosophical. This is original 
history of some of the characteristics of 
Agricultural Adjustment in tobacco. Since 
the abnormally high prices for farm prod- 
ucts which prevailed in this country be- 
tween 1909 and the end of the World War, 
American commercial farmers have been 
dissatisfied, just as they were following the 
Napoleonic and the Civil War periods. 
Agricultural economists and political lead- 
ers have devised a number of schemes to 
raise prices, the most recent of which is the 
Agricultural Adjustment Act with its 
amendments and supplements. This book 
is part of a non-governmental study of the 
operations of the Act, which, under the 
leadership of E. G. Nourse, J. D. Black, 
and J. S. Davis, is being carried on through 
the Brookings Institutian. Tobacco in 
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America is an industry so complicated and 
so unique that along with a complex ad- 
justment program it is easier to write an 
“original” description of the operations 
than a “reflective” or “philosophical” his- 
tory. Analysis, where it occurs at all, is 
given shortly in the midst of many con- 
fusing details. 

This “sharing of the spirit” has to a large 
extent colored the selection of materials for 
many of the conclusions reached in the 
work. The author admits (pp. 81, 82, and 
207), that the tobacco companies in Amer- 
ica have over a period of years paid a com- 
petitive price. At numerous other places 
the monopoly charges are inferred against 
the purchasers (pp. 217, 232 et passim). 
At only one place in the book is any recog- 
nition of the adverse influence of Agricul- 
tural Adjustment upon exports brought 
clearly to the forefront (p. 235). All 
through this work it is more or less implied 
that the Agricultural Adjustment is to 
break down the disadvantages (or advan- 
tages) of a monopoly of distributors; yet 
never does the author give any extended 
consideration to the fact which he proves 
(pp. 219 ff. et passim) that the AAA has 
made the monopoly of the big companies 
air tight. No longer can increased tobacco 
production lead to the potential develop- 
ment of smaller distributors, forcing the 
consumers’ price for cigarettes into the ten- 
cent class. The “reflective” or “philo- 
sophical” character of the AAA never comes 
to the forefront. The extended relations 
of the AAA to world tobacco problems or 
to the general social structure are not 
touched. As it is, the book is largely 
auxiliary reading to the published reports 
of the AAA itself. 

The reviewer feels that such a report as 
this by a non-governmental agency will be 
credited by the non-agricultural public as 
a scientific appraisal of the economic and 
social consequences of the Adjustment Act. 
As such it paints itself in the Director’s 
preface. As a public citizen interested in 
both phases of this problem, I feel unwill- 
ing to accept this document as other than a 
description of certain phases of the opera- 
tion of the Act. 

CARLE C. ZIMMERMAN 

Harvard University 


Gaver, Artuur D. Publie Works in Pros- 
perity and Depression. Pp. xx, 460. 
New York: National Bureau of Eco- 
nomic Research, 1935. $3.00. 


This book is a revised version of a report 
on public works made by Dr. Gayer to the 
(then) National Planning Board. The au- 
thor has continued and expanded the pub- 
lic works studies begun by Dr. Leo Wolman 
into the most comprehensive available 
treatise on recent public works experience 
in the United States. Both normal and 
emergency construction programs of Fed- 
eral, state, and local governments are re- 
viewed and evaluated. As Research Econ- 
omist of the Public Works Administration, 
Dr. Gayer has made excellent use of first- 
hand observations of the problems and 
difficulties confronting this emergency 
agency. 

Starting with a summary of proposals 
that public works be so planned and prose- 
cuted as to exercise a stabilizing influence 
upon general economic processes, Dr. Gayer 
discusses in turn the volume and the scope 
of private and public construction in recent 
years, normal and emergency Federal pro- 
grams, construction expenditures of state 
and local governments with particular em- 
phasis upon those of New York City, the 
importance of road building in the public 
construction field, and the financing of pub- 
lic construction, concluding with a sum- 
mary of the possibilities of planning pub- 
lic works for stabilization ends. Tables, 
charts, appendices, and detailed technical 
discussions are included for technical read- 
ers, while the more general reader is guided 
to the thread of the analysis and the con- 
clusions by thælarger type in which they 
are printed. 

The impossibility of extemporizing an 
adequate public works program is demon- 
strated by the fact that during the depres- 
sion, “despite the unusual efforts exerted, 
public works throughout the country, Fed- 
eral, state and local, far from increasing, 
shrank in some three years to little more 
than half their previous volume.” Looking 
to the future, it appears to the author that 
the Federal Government is in a better posi- 
tion to engage in the long-range planning 
of construction than are the state and local 
governments, although a universally lack- 


274 


ing prerequisite is a “greater degree of cen- 
tralization of public works policy.” Still 
more troublesome problems for municipali- 
ties arise from their habitual exhaustion of 
þorrowing capacities prior to periods of 
cyclical business depression. 

The crux of the theoretical problems in- 
volved is the relationship which planned 
public works would bear to the business 
cycle. Would a substantial expansion of 
public construction serve to perpetuate cer- 
tain maladjustments which have caused a 
depression, or would it tend to correct such 
maladjustments? How would the accumu- 
lation and liquidation of reserve funds of 
borrowing capacity affect capital markets 
during the business cycle? May expansion 
of construction expenditures during depres- 
sions create conditions which either are or 
are thought to be artificial, and conse- 
quently potential deflationary forces? Is 
it possible that stimulation of an “arti- 
ficial” recovery may correct certain malad- 
justments which otherwise would exercise 
cumulative pull toward further deflation? 
These and other “basic problems of theory” 
are ably discussed in the light of theoretical 
analyses and practical experiences of recent 
times. 

The author leaves the impression that he 
has charted the reader through a safe mid- 
dle course in this controversial field, on the 
one hand avoiding the unsubstantiated 
hopes of certain proponents of planned 
public works that a manipulated three- 
billion-dollar public construction industry 
will stabilize the operations of a ninety- 
billion-dollar economy, and, on the other 
hand, giving little comfort to those to whom 
laissez faire and stability are synonymous 
terms. 

Throughout the discussion Dr. Gayer dis- 
closes his own belief that real progress to- 
ward the long-range planning of public 
works for the partial stabilization of em- 
ployment and business activity will accom- 
pany the spending of twenty-five to thirty 
billions of public works dollars (as pre- 
dicted by the National Resources Board) 
during the ten years subsequent to the end 
of the existing depression. : 


Wuram N. Loucks 


University of Pennsylvania 
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Lors, Haron, etal. The Chart of Plenty. 
Pp. xv, 180. New York: The Viking 
Press, 1935. $2.50. 

In February 1934 the Civil Works Ad- 
ministration set up the National Survey of 
Potential Product Capacity, with Mr. Loeb 
as Director and a group of engineers and 
economists as associates, for the purpose of 
discovering the ratio of actual to capacity 
production and the purchasing power neces- 
sary to command capacity operation of the 
existing plant, as well as to translate capac- 
ity production into consumers’ goods and 
services. 

After the Survey was begun, the Brook- 
ings Institution, in June 1934, published its 
study on America’s capacity to produce, in 
which it was estimated that the United 
States in 1929 could have added only 15 
billion dollars to its actual value product 
if it had produced to capacity. 

The authors of the present volume, which 
is a brief review of the extensive report of 
the Survey, believe that the estimate of the 
Brookings Institution is too low. They 
estimate that the potential capacity of the 
country was really 39 billion dollars in ex- 
cess of actual production in the year 1929. 
They come to the conclusion that if the 
open market system, with its lack of social 
planning and control, were abolished in all 
industries except those producing articles 
which are “intrinsically scarce” (they be- 
lieve that our technological advance has 
been such that only a small number of lux- 
ury articles remain “intrinsically scarce”) 
it would be possible to make complete use 
of our potential capacity and thereby 
greatly to increase living standards and 
abolish poverty. They do not think this 
possible under an open market system, since 
it is to the interest of the enterpriser to cut 
down production when prices fall, and since 
profitable prices cannot be maintained so 
long as the purchasing power of the great 
mass of consumers remains inadequate to 
take all goods which could be produced off 
the market. 

Though some critics may quarrel with 
the authors’ use of their statistical data, 
and with an occasional error in economic 
thinking, the interesting chart from which 
the volume gets its name, the large number 
of useful tables, the direct, and forthright 
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approach to the problem, and the chal- 
lenging conclusions make the volume a 
valuable contribution to the literature of 
the subject. 
; Epwarp BERMAN 
University of Illinois 


Woorton, Barsara. Plan or No Plan. 
Pp. 360. New York: Farrar & Rinehart, 
1935. $1.60. 


This book sets out to compare the “actual 
socialist experiment” in Russia today with 
the economic systems of the Western world, 
and the first four chapters present a rather 
thorough analysis of the planned economy 
developed by the Soviets in contrast with 
the relatively unplanned society of Amer- 
ica and England. While there may be dis- 
cussion as to whether the emphasis has 
always been correctly placed, there can be 
no question of the comprehensiveness of the 
picture. 

Although in her appraisal of capitalism 
Miss Wootton admits that “in the aggre- 
gate there is probably no single factor which 
has thrown more grit into the wheels of the 
capitalist machine than the mistakes of 
capitalists” (p. 180), and that a large part 
of our present trouble may be due to our 
failure to manage the monetary system 
satisfactorily, she feels that a capitalistic 
order of society must be inherently unstable 
because of the fact that each individual is 
concerned with achieving his own benefit 
at the expense of the rest of the community. 
“In any industry in which production is 
both unplanned and competitive there is 
an inherent tendency to go beyond the 
point at which, by strict economic princi- 
ples, the production of any article ought to 

“cease.” (p. 151). 

If this conclusion be accepted, planning 
is obviously desirable. But the author 
goes further than this simple conclusion, 
and regards it as an inevitable process of 
development if we wish to escape from the 
only alternative of “expropriation and revo- 
lution.” She therefore devotes the last 
part of the book to a survey of the condi- 
tions that are essential for successful plan- 
ning, drawing attention to the need for 
factual information, for a centralized plan- 
ning authority, and for public ownership 
and control of all factors of production ex- 
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cepting labor, which would still be planned 
through the machinery of the labor market 
on the basis of relative wage and salary 
rates. 

As long as we keep to the realm of theory, 
such a thesis seems defensible from eco- 
nomic and social angles. Amid the reali- 
ties of the modern world, however, certain 
doubts arise. If we have mismanaged our 
monetary systems, might not a large meas- 
ure of stability be gained through satis- 
factory monetary policies more easily than 
through comprehensive planning? Al- 
though few people will deny the need for 
greater planning, the concept of complete 
planning in, let us say, the United States 
is extraordinarily complex. While it is true 
that Russia had little technical competence 
in its officials, it had to plan for a compara- 
tively primitive economy, and to deal with 
people who had centuries of communistic 
tradition behind them in their village life. 
Would it not be well, in the light of this 
contrast, to attack the problem piecemeal 
rather than all at once, so that we can 
learn more and suffer less from the inevi- 
table mistakes? 

F. Cyri James 

University of Pennsylvania 


Spencer, WiuuraMm H. Collective Bargain- 
ing under Section 7 (a) of the National 
Industrial Recovery Act. Pp. ix, 89. 
Chicago: University of Chicago Press, 
1935. $1.00. 

As Dean Spencer points out in the Pref- 
ace, his monograph is an analysis of the 
more important Labor Board decisions in- 
terpreting collective bargaining under Sec- 
tion 7 (a) of the National Industrial Re- 
covery Act. No attempt is made in the 
study to pass judgment upon the wisdom 
and the merits of collective bargaining 
either as a temporary or as a permanent 
social policy; the conclusions arrived at 
merely reflect, Dr. Spencer says, the impli- 
cations arising out of the analysis of the 
decisions of the National Labor Board, and 
the author’s own experiences as Chairman 
of the Chicago Regional Labor Board. 

The study opens with an interesting dis- 
cussion of the genesis of Section 7 (a) and 
of the origin, the organization, and the 
powers of the National Labor Board. 
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This is followed by a detailed analysis of 
the Labor Board’s interpretation of the em- 
ployer’s duties under Section 7 (a), of the 
majority rule in collective bargaining, of 
the selection of collective bargaining repre- 
sentatives, and of the problem of employer 
interference with the workers’ right of self- 
organization and of designation of repre- 
sentatives for collective bargaining. 

If one reads the signs of the times cor- 
rectly, it seems fairly certain, Dean Spencer 
believes, that Section 7 (a) and the Labor 
Board in their present or in a modified form 
will continue and become a permanent part 
of the law of the land. If so, the author 
recommends that Section 7 (a) be straight- 
ened to permit the Labor Board to protect 
the laborer, adequately and effectively, in 
his right of association, against any inter- 
ference either from his employer or from 
his fellow workers and their agents. More- 
over, in Dr. Spencer’s opinion, the Labor 
Board should be divorced from the Depart- 
ment of Labor and every other Federal 
agency, and given, in the national adminis- 
tration, a place comparable to that oceu- 
pied by the Federal Trade Commission; 
besides the power of conciliation and 
mediation in labor disputes, the Board 
should have the right to issue cease-and- 
desist orders in connection with unfair labor 
practices of both workers and employers. 

Thorough in its presentation of the facts, 
well balanced in their interpretation, 
thought-provoking in its conclusions, Dean 
Spencer’s monograph constitutes a welcome 
addition to the technical literature in a 
field in which clear thinking and dispas- 
sionate judgment are, at this time, partic- 
ularly needed. A 

Wom G. WELK 

College of St. Thomas 


SwAyYzEE, CLEON OLIPHANT. Contempt of 
Court in Labor Injunction Cases. Pp. 
145. New York: Columbia University 
Press, 1935. $2.25. 

Much has been written on the legal 
status of labor organizations and their 
activities, and much general attention has 
been given to contempt as an offense aris- 
ing out of the disobedience to labor injunc- 
tions, and to labor’s objections to contempt 
procedure. Professor’s Swayzee’s study is, 
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however, one of the first specifie studies of 
labor injunction contempt cases that have 
yet appeared. The author confines his at- 
tention primarily to cases arising in the 
State. of New York during the period 
1904-1932. In that period he finds record 
of 784 injunction cases before the New 
York courts, in 614 of which injunctions 
were granted. Thirteen per cent of the 
latter were followed by contempt proceed- 
ings, in which 561 persons were cited and 
181 found guilty. In 50 of the cases the 
defendants were charged with criminal con- 
tempt and in 27 wtih civil contempt. It 
was impossible to discover in 15 cases 
whether proceedings were for criminal or 
civil contempt. The author points out the 
absence of any clear line of demarcation 
between those types of contempt which are 
considered criminal and those considered 
civil. In fact, uncertainty and indefinite- 
ness are common characteristics of con- 
tempt proceedings. 

The volume contains clear-cut proposals 
for the revision of procedure in contempt 
eases. It is interestingly and concisely 
written, and it will be weleomed by students 
of labor law as a valuable contribution. 
Appendices contain tabular résumés of con- 
tempt cases, a table of cases cited, copies of 
documents issued in contempt proceedings, 
and copies of various laws enacted in a 
number of jurisdictions to reform contempt 
procedure. There is also a brief index. 

Epwarp BERMAN 

University of Minois 


Weicert, Oscar. Administration of Place- 
ment and Unemployment Insurance in 
Germany. Pp. xiv, 241. New York: 
Industrial Relations Counselors, 1934. 
$2.50. 

This is perhaps as difficult a time to write 

a book about German institutions as any 

in the last hundred years. And yet this is 

the time that non-Germans are thirsting 
for authoritative word on the effect of po- 
litical changes on every sort of German pri- 
vate and public business. Dr. Weigert 
would be first in anyone’s list of those most 
eminently fitted to do this book. But 
there are difficulties in the task that are 
not to be solved by technical skill. These 
difficulties are political, and if the expert 
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expects to return to Germany after pub- 
lishing his book he keeps that in mind. I 
may be doing Dr. Weigert injustice thus to 
be peering between his lines. I rather 
think I would be doing him injustice if I 
did not peer. 

It is not too late to survey the old Ger- 
man employment exchange system, but it 
is certainly much too soon to evaluate the 
new. The Weigert book is full of informa- 
tion precise and detailed—until we come 
to the recent past, and then there are hesi- 
tancies, general statements, and surmises. 
Interpretations of events since the 1933 
revolution are carefully hedged: note c, for 
example, on Table 12 is a model of under- 
statement. The epigram in line 22 on page 
155 conveys a world of irony; there is a 
world of disappointment behind the non- 
committal statement on the preceding page 
on the disrupting of old placement princi- 
ples, The concluding sentence of Chapter 
15 is a virtual apologia for the new Ger- 
many. 

For Americans and small-d democrats 
the most dismaying result of the German 
new deal is the loss of the principle of 
administrative self-government. Germany 
long took pride in the way social insurance 
agencies practically ran themselves, or 
rather were run by employer and employee 
groups. Indeed, it was shown that the 
strongly marked interests and class lines of 
the older day made tbis kind of adminis- 
tration necessary. But financial and po- 
litical crisis began pinching away this 
autonomy even before Hitler. To a degree, 
power has been taken from the federal In- 
surance Institution itself, but far more im- 
portant has been the transfer of former 
local responsibilities to the Institution. To 
nail things down beyond question, the or- 
ganizations of employers and employees 
represented on the self-administrative 
bodies have themselves been dissolved. 
This may be, as Weigert says, “in line with 
a dominant principle of the new order in 
Germany.” It remains to be seen whether 
it is equally in line with the highest prin- 
ciples of administrative and social effective- 
ness. 


C. A. Kurr 


University ef Pennsylvania 
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Dursin, E. F.M. The Problem of Credit 
Policy. Pp. xxi, 267. New York: John 
Wiley and Sons, 1935. $3.00. 


So many recent books dealing with na- 
tional planning and monetary policy have 
demonstrated a lamentable ignorance of 
monetary theory that it is interesting in- 
deed to read Mr. Durbin’s excellent attempt 
to apply recent developments of that theory 
to a detailed program of practical sugges- 
tions. If anything, the outstanding defect 
of this book lies in the fact that the closely 
reasoned theoretical discussion will repel 
many lay readers and convince them that 
the problems are beyond their understand- 
ing—than which nothing could be more 
regrettable. 

The first part of the book is taken up with 
an analysis of the theoretical background 
of monetary policy. In general, the ap- 
proach follows the lines of Professor Ha- 
yek’s writings, amplified by the theories of 
Messrs. J. M. Keynes and D. H. Robertson, 
although the author has introduced impor- 
tant qualifications of his own in the attempt 
to develop a picture approaching more 
closely the realities of the economic world. 

In the light of that analysis, the author 
comes to the conclusion that the immediate 
aim of monetary policy should be the stabi- 
lization of consumers’ incomes. “In a sta- 
tionary economy this would mean stable 
prices, but in a developing economy it 
would mean prices which fell solely as 
physical output increased” (p. 112). This 
involves repudiation of price-level stabi- 
lization as an immediate aim, on the famil- 
iar ground of the profit inflation generated 
by such a policy under conditions of tech- 
nological impfovement; but Mr. Durbin 
still prefers price-level stabilization as an 
ultimate goal, and feels that this could be 
attained if conditions of technological 
change were met by the policy mentioned 
below of increasing consumer income 
through the mechanism of unbalanced 
budgets. 

Either of these aims requires the prepara- 
tion of statistical data that are not at pres- 
ent available, and the author suggests six 
series that would show separately changes 
in the income, industrial, and financial cir- 
culations. That, however, is not enough. 
The weapons in the hands of central banks 
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at present are more effective in stopping 
inflation than they are in promoting in- 
creased expenditure (as recent develop- 
ments in the United States adequately 
` demonstrate) ; so Mr. Durbin suggests that 
the monetary authority should have the 
power to increase consumer income in ap- 
propriate cases by the process of deficit 
financing that permits a government to 
spend more than its revenue through the 
creation of new money. Obviously such a 
power demands that the monetary author- 
ity should be a governmental institution, 
since no such powers could be intrusted to 
a private body. 

Equally obviously, such a monetary pol- 
icy of stable incomes or stable price-levels 
involves the abandonment of any accepted 
type of international gold standard, since 
internal control would not be compatible 
with stable foreign exchange rates. 

Within the compass of a brief review it 
is impossible to evaluate critically such a 
comprehensive plan as that offered by Mr. 
Durbin. From the preceding summary of 
his proposals it is apparent that the book 
goes to the heart of present controversies, 
and—although complete acceptance of such 
a plan is not possible to the present writer 
—there can be no doubt that this is a book 
which everyone interested in monetary re- 
form should read, mark, learn, and in- 
wardly digest. 

F. Cyrn JAMES 

University of Pennsylvania 


_ Warre, Horace. Money and Banking. 
Pp. xiv, 808. New York: Ginn & Co. 
1935. $3.50. 

This is the sixth edition of White’s classic 
work on money and banking first published 
in 1895 and last revised by the author in 
1914. Although the book is offered by the 
publishers as a “revision” of White’s work, 
it could almost as properly have been an- 
nounced as a new work by Tippetts and 
Froman. Only eight of the chapters are as 
White wrote them, eight others have been 
` altered to a greater or less extent, and six- 
teen have þeen added by the revisers. 

Since the work is intended for use in the 
classroom, the subject matter of necessity 
resembles that of any standard text on 
money and banking. However, this one 
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differs from the average in several respects. 
The revisers have preserved White’s histori- 
cal approach. It was this that made the 
earlier edition unique and kept it in use 
after it had become obsolete analytically. 

A second characteristic of the book is its 
fair and unbiased presentation of both sides 
of controversial issues. For the most part 
the authors avoid stating their opinions 
and so force the student to pass judgment 
from the facts presented—a method which 
contrasts with the more usual, in which 
only one side of an issue is stressed and the 
other neglected. A single exception to this 
impartiality is found in the chapter treat- 
ing prices and the value of money. Here 
the authors ardently defend the quantity 
theory and attempt to refute all criticisms. 
They argue that most opposition to the 
theory is true only of its older statement, 
which failed to give due weight to the factor 
of velocity. 

A third characteristic of the book is its 
description of recent monetary develop- 
ments: the story is brought up to August 
1935. 

Commercial banks are held to be manu- 
facturers of credit, that is, they do not just 
reloan the funds of their depositors. Both 
sides of the controversy regarding absorp- 
tion of credit by the speculative markets 
receive adequate treatment, but as usual, 
the authors refrain from expressing any de- 
cided opinion on‘ the subject. The last’ 
chapter, entitled “Some Conclusions,” em- 
phasizes mostly the uncertainty that exists 
today on monetary matters even among 
the so-called experts. It describes the dan- 
gers attending all monetary experiments, 
but cautions the overly conservative reader 
that progress without some experiment. is 
not to be expected. 

Wiurorp J. Erreman 

Albion College 


Hotrzcraw, Henry F. The Principles of 
Marketing. Pp. viii, 694. New York: 
Thomas Y. Crowell Co., 1935. $3.75. 
Dr. Holtzclaw, Professor of Commerce at 

the University of Kansas, adds another to 

the long list of textbooks on the elements 
of marketing. The chapter outline follows 
much the same arrangement as that of one 
or two other texts on thig subject. Its 
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principal distinction lies in the fact that 
more space is given to retailers’ and con- 
sumers’ coöperation, that a separate chap- 
ter is devoted to raw materials, and that 
exceptional emphasis is placed upon re- 
frigeration and cold storage. However, it 
cannot be said that the outline contains any 
noteworthy originality or contribution. 
Nor does the author make such claims for it. 

It is unfortunate that the volume opens 
with an inaccurate definition of so funda- 
mental a concept as a “marketing func- 
tion.” The first sentence of the book 
reads: “A marketing function is defined as 
a service, an act, or an operation performed 
in the production or distribution of goods 
to satisfy human wants.” Accepting the 
common business usage of the term “pro- 
duction,” a service, an act, or an operation 
in the production of goods is certainly not 
a marketing function. The definition car- 
ries a footnote reading: “Converse, P. D., 
Journal of Political Economy, Vol. 34.” 
In the absence of more accurate reference it 
is presumed that this refers to the article 
on “Some Notes on Marketing Functions” 
written by Professor Converse in Volume 
34, No. 3, p.877. Here Professor Converse 
defines “a function” as “a service, an act, or 
an operation.” In his first edition of The 
Elements of Marketing he added to this 
definition the words “performed in the pro- 
duction or the marketing of goods” (p. 31). 
But in neither instance is Professor Con- 
verse defining a marketing function, but 
merely a function. Incidentally, in his re- 
cent, revised edition of his textbook he de- 
fines a marketing function as “a service, an 
operation, or an act, performed in the mar- 
keting of goods or services” (p. 57). 

Several other definitions in the book, 
while not inaccurate, are constructed rather 
loosely. On a number of controversial 
matters Dr. Holtzclaw presents differences 
of opinion, but fails to state his own. We 
feel also that he could have improved the 
treatment by making less use of formal 
classifications. There is something deaden- 
ing to fruitful thought in such a list of sub- 
titles as: Consumer Buying Motives Classi- 
fied; Retailers Classified; Single-Line Stores 
Classified; Modern Coéperatives Classified; 
A Further Classification; and so forth. 

On the other-hand, the book should ap- 
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peal in several particulars. It is replete 
with interesting examples, pointed illustra- 
tions, and up-to-date statistical tables. 
The questions and problems at the end of 
each chapter should stimulate the thought 
of the serious student. The selected read- 
ings are well chosen, and recent develop- 
ments are given adequate attention. 
Raps F. Breyer 
University of Pennsylvania 


Economic Essays in Honor of Wesley Clair 
Mitchell. (By 17 of his former stu- 
dents.) Pp. ix, 519. New York: Co- 
lumbia University Press, 1935. $4.25. 
Wesley Clair Mitchell is looked upon as 

one of the leaders of the so-called “institu- 

tional” school in economics; and certainly 
his deep antipathy toward the traditional 
theoretical approach to the problem of the 
business cycle is conspicuous in the intro- 
ductory volume of his great work as well 
as in the carefully elaborated and refined 
statistical methods that procured the mate- 
rial, if not the content, of the succeeding 
volumes. The more interesting, therefore, 
is the fact that the very nature of the thor- 
ough statistical research work done by his 
pupils in the National Bureau of Economic 

Research enforced lengthy theoretical anal- 

ysis in the sense of a priori deduction from 

certain premises. Of the contributions of 
three of the collaborators in this book, two 

(those of Simon Kuznets and E. F. Burnes) 

are plainly theoretical studies. The third, 

F. C. Mills’ contribution on “The Changing 

Structure of Economic Life,” contains a 

purely theoretical study on the meaning of 

general overproduction which could have 
been written by a Cambridge theorist. We 
may therefore regard the publication under 

review as a further definite step in the di- 

rection of reconciling two bitterly opposed 

schools of economic thinking. 

In a short review of a collection of seven- 
teen essays written by different authors on 
different topics, the reviewer may be al- 
lowed to pick out a few which are partic- 
ularly interesting to him. Under the the- 
oretical contributions, Kuznets’ essay on 
“The Relation between Capital Goods and 
Finished Products in the Business Cycle” is 
very important because he analyzes a par- 
ticular theory of the business cycle much in 
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vogue during the last few years, though 
really older than one generation, namely, 
the theory that the demand for capital 
goods is likely to move with the rate of 
change in the demand for finished products, 
rather than with the absolute volume of 
the latter. The important qualifications 
and limitations of this theory, lucidly ex- 
pounded by Kuznets, reduce it to a partic- 
ular mechanism which for coming into 
action presupposes itself a satisfying ex- 
planation of the general woes of business. 
These qualifications ought to be kept in 
mind when reading Burnes’ essay on “Long 
Cycles on Residential Construction.” The 
author takes much trouble to show how the 
factors of uncertainty and durability in- 
tensify the fluctuations in construction 
caused by the variations in population in- 
crease, even under the conditions of a col- 
lectivistic economy. But in order to apply 
his results to the explanation of long con- 
struction cycles in a business economy, he, 
too, is forced to introduce the premise of 
“a vigorous revival in general business” 
(p. 97) or the occurrence of “a depression 
in general business” (p. 98). A different 
line of theoretical argument is represented 
by the contributions of P. H. Douglas 
(“Purchasing Power of the Masses and 
Business Depressions”) , and A. Warburton 
(“Plateaus of Prosperity and Plains of De- 
pression”) , which try by a rather simplified 
argument to explain the business cycle as 
a whole, and which therefore, as I suppose, 
meet stronger criticism from Mitchell him- 
self. 

As to Douglas’ attempt to revive the 
unorthodox underconsumption theory of 
crises, the reviewer, having’ worked on the 
subject himself, admits the possibility. He 
cannot, however, help feeling that Douglas 
has not entirely succeeded. Here one ques- 
tion must suffice: How can Douglas’ theory 
of the excess supply of consumers’ goods 
(due to the methods of mass production) 
be reconciled with his proposition that the 
prices of these goods are pegged up by 
monopolistic practices, i.e., by restriction of 
production? And #f it be possible, why not 
permanently? 

Of the other articles there may be men- 
tioned here first O. W. Knauth’s contribu- 
tion, “Some Reflections on Retail Prices,” 
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because it seems to be closest to the line of 
Mitchell’s thinking. Knauth discusses the 
influence of price lowering on different types 
of consumers’ goods, distinguishing, for ex- 
ample, whether an article is a repetition 
staple, a nonrecurring necessity, and so 
forth. He thus enlarges our knowledge of 
elasticity of demand from an angle quite 
different from the viewpoints and methods 
of mathematical statistics. 

There is no room even to mention all the 
other contributions in the fields of method- 
ology (Florence, Taylor) , statistics (Lewis, 
Thorp), demography (McFall, Thomas), 
history of economic thought (Harris) , eco- 
nomic policy (Martin), and economic and 
social history (Achinstein, Brissenden, 
Paposs). One remark on the last-men- 
tioned very valuable contribution on “The 
Rôle of the Middle Class in Social Develop- 
ment: Fascism, Populism, Communism, 
Socialism” may be allowed. In comparing 
American populism with European middle- 
class movements, one should elaborate a 
little more the differences, especially with 
respect to the economic and social stage of 
capitalism on both continents, and so dif- 
ferentiate the rather complex term of “mid- 
dle class.” Surely it is no accident that in 
America the farmer and the labor move- 
ment are united against the upper strata of 
capitalistic society, while in Europe the 
labor movement was crushed by an alliance 
between these upper strata and the lower 
middle classes. And is the Marxian propo- 
sition of the economic helplessness of the 
middle classes, repeated by Paposs, really 
confirmed by the economic development of 
this century? The reviewer is inclined to 
attribute the defeat of populism by the 
Republican Party in the first three decades 
of this century to the rising prosperity 
rather than the economic decline of the 
lower strata of American society. 

Hans Netsser 

University of Pennsylvania 


Ring, Sister Mary Ienarius. Villeneuve- 
Bargemont, Precursor of Modern Social 
Catholicism (1784-1850). Pp. xxxiii, 
265. Milwaukee: Bruce Publishing Co., 
1935. $3.50. 

Sister Mary Ignatius’ carefully prepared 
study of the life and work of Viscount Jean 
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Paul Alban Villeneuve-Bargemont, French 
economist of the early nineteenth century 
and precursor of modern Social Catholicism, 
is a welcome contribution to the history of 
modern economic and social thought. 

In the author’s interesting volume there 
is unfolded the moving story of the intel- 
lectual struggles and the social apostolate of 
one of the first, most ardent, and most 
gifted champions of the rights of modern 
labor. Returning to a life of study after 
several years as an administrator in the 
service of the French monarchy during 
which ample opportunity was given him to 
observe at close range the abject poverty 
of the early French factory workers, Ville- 
neuve-Bargemont changed from the fol- 
lower and admirer of the “new economics” 
of Adam Smith and Jean Baptiste Say that 
he had been in his youth, to one of the 
classicists’ most confirmed critics. A de- 
vout Roman Catholic, he used the princi- 
ples of Catholic morality and Catholic 
ethics as a basis for his doctrines and for his 
program of social reform. In direct opposi- 
tion to Adam Smith’s liberalism, he de- 
fended the right of the state to intervene 
in the economic order for the regulation of 
labor conditions and the protection of the 
weak against the “new feudalism of the 
patrons.” To the classical “iron law” of 
wages he opposed the concept of a “living 
wage” sufficient to maintain both the work- 
man and his family; a wage that, he be- 
lieved, must be paid before any profits are 
appropriated by the owners. 

Bargemont’s three-volume work Eco- 
nomie Politique Chrétienne and his numer- 
ous other writings testify to the seriousness 
of their author’s scientific contribution. In 
them the welfare of man rather than the 
production of wealth is presented as so- 
ciety’s prime concern, and eloquent pleas 
are made for the abolition of child labor, for 
the general education of children, for bet- 
ter housing for the poor, for better sanita- 
tion in homes and factories, and, finally, for 
an elaborate program of Christian trade 
associations. Asa painstaking comparison 
of texts made by the author shows, Ville- 
neuve-Bargemont’s theories of social reform 
are, in their essence, strikingly similar to 
those presented almost half a century later 
by Pope Leo XII in his famous Encycli- 
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cal, Rerum Novarum. Rightfully, thus, 
Villeneuve-Bargemont may claim the title 
of “precursor” of modern Social Catholicism 
which the author bestows upon him. 

A lone and almost forgotten voice in the 
days of the triumph of laissez faire, Ville- 
neuve-Bargemont’s ideas and ideals are 
vividly and sympathetically presented 
anew in Sister Mary Ignatius book. 
Through her work bis voice rings out again 
after almost a century of silence and joins 
the growing chorus of those who with him 
are pleading for a more equitable distribu- 
tion of wealth and for greater social justice. 

Wauiram G. Werk 

College of St. Thomas 


Lawrence, Daviv. Stumbling into Social- 
ism, and the Future of Our Political 
Parties. Pp. 196. New York: D. Ap- 
pleton-Century Co., 1935. $1.50. 


This dogmatic and hysterical little vol- 
ume, not different from the same author’s 
Beyond the New Deal, is readily appraised. 
This is the resentful cry of the die-hard 
individualist against an attempted rescue, 
by semi-collectivist means, of a society 
brought to distress by individualist devices. 
One may believe that this is an honest pro- 
test on Mr. Lawrence’s part; indeed, he be- 
comes so shrill, particularly in the con- 
cluding pages, that there is no doubt his 
heart is in his yelp. What he steadily 
neglects is recognition of the fact that the 
New Deal resorted to collectivist measures 
from compulsion more largely than from 
choice, that when President Roosevelt took 
charge every bank in the country was 
closed, financial, industrial, and commercial 
failures filled Mie picture, and there were 
sixteen millions of unemployed. The indi- 
vidualist order whose praises Mr. Lawrence 
sings had, as somebody said, “committed 
suicide.” Business leaders, before 1929 so 
vocal, so admittedly “the rulers of Amer- 
ica,” were struck dumb. They suggested 
nothing for amelioration or rescue. The 
states, whose local rights Mr. Lawrence de- 
fends with such spirit, promptly showed 
that they could not support their own popu- 
lations but must come to the Federal Relief 
Administrator for succor. Myr. Ritchie of 
Maryland, the stoutest champion of states’ 
rights, became a supplicant with the rest. 
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Business did not complain of the Recon- 
struction Finance Corporation. 

Mr. Lawrence, forgetting criticisms of the 
New Deal from the left, apparently thinks 
Mr. Roosevelt, not much better than Karl 
Marx with a haireut. Are we to have 
“freedom or socialism”? It is as simple as 
that! “If the Government,” he says, “is 
responsible for the economic-fortunes of the 
individual, then we will inevitably drift into 
state socialism with its deadening influence 
on incentive and on inventive genius and 
on the free impulses that have built Amer- 
ica.” It so happened that I read this pas- 
sage while traveling on the Pennsylvania 
Railroad, just electrified between New York 
and Washington by means of an enormous 
Government loan! 

Thinking that “the rule of right and 
wrong never changes,” Mr. Lawrence sup- 
poses that the Constitution laid down par- 
ticulars of practice as well as general prin- 
ciples; that its meaning is at all times clear, 
and that this meaning is to bulwark state 
autonomy, not to speak of private property 
in the means of production. He forgets 
the ,general-welfare clause entirely. He 
forgets the inhibitions of Presidents in the 
past, which have prevented them from 
using powers which were afterwards exer- 
cised with full approval of the American 
people. He might have recalled the delay- 
ing executive fears about the constitutional- 
ity of the Cumberland Road. 

He tries to make it appear that the 
New Dealers are really reactionaries, who 
would substitute dictatorship for democ- 
racy. He certainly is not lacking in bold- 
ness of allegation. He even hints at civil 
war, for he declares he find? in our Federal 
Government. “a rising tide [for the grasping 
of power] that we must turn back with all 
our power and might and with all our 
energies, with all our resources and if neces- 
sary with our lives.” 

Mr. Albert Jay Nock’s book, Our Enemy 
the State (William Morrow & Company, 
New York, 1935), published about the 
same time, is a much more thoughtful 
presentation of many of the points which 
Mr. Lawrence attempts to make. 


Broapus MITCHELL 


Johns Hopkins University 
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Lipprvcott, Benzamin E. (Ed.). Gov- 
ernment Control of the Economic Order. 
Pp. viii, 119. Minneapolis: University 
of Minnesota Press, 1935. $1.75. 

The consensus of opinion expressed by 
the eight contributors to this volume is that 
in the United States as elsewhere in the 
world, “government ought to embark upon 
some form of control, as distinct from regu- 
lation, over the economic order.” The 
papers which the volume contains may con- 
sequently be said to represent the begin~ 
nings of an inquiry into the problem of 
government control of industry. With one 
exception they were read, or their contents 
were given orally, at the political theory 
round table of the American Political Sci- 
ence Association in December 1933. 

Though essentially oriented to the Amer- 
ican scene, the essays included in the vol- 
ume throw some interesting light upon the 
international aspects of the problem of gov- 
ernment control. In the opening paper 
Professor Gardiner C. Means argues the 
case for some form of government control 
of the economic order in the United States. 
With the growth of the large corporation, 
Dr. Means contends, monopoly conditions 
are more and more supplanting free com- 


petition. Therefore competition alone can 


no longer be relied upon to act as a safe 
regulator of the market, and the govern- 
ment must step in to assume the task of 
coérdination of the economic order in the 
interests of the social group. What form 
shall this codrdination take and what are 
its limitations? The discussion of this 
problem is introduced by the second paper, 
contributed by Dr. Gerhard Colm and en- 
titled “Economie Limitations of Govern- 
ment Control.” In the third essay, Dr. 
Emil Lederer discusses government control 
in Soviet Russia and the lessons that can 
be drawn from the Russian experience. 
This is followed by a paper of Walter 
Thompson on “Government Control of the 
Economie Order in Sweden,” an essay on 
“Cartels and the State in Germany” by 
Otto Nathan, and a discussion of “Govern- 
ment Proprietary Corporations in Great 
Britain” contributed by John Thurston. 
The volume ends with a paper on “Public 
Enterprises in Germany” by Arthur Feiler 
and an interestingly writteft conclusion by 
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the editor of the volume, Benjamin E. 
Lippincott. 

The main impression which the perusal 
of this stimulating and informative book 
left in the mind of this reviewer is that of 
the seriousness of the task confronting 
those responsible for the future politico- 
economic organization of a capitalist so- 
ciety. There can be little doubt that 
“rugged individualism” and laissez faire 
have failed everywhere and that a new 
pattern of social-economic organization 
lies ahead. The gradual forging of that 
pattern will demand the contribution of the 
best that both the science of economics and 
that of politics have to offer. The old bar- 
riers between the two sciences thus seem, 
at last, destined to be broken down. For 
only if there be harmony of ends and pur- 
poses between those responsible for the 
definition and organization of the economic 
and the political order, may we hope to 
achieve the type of socio-economic organ- 
ization which will enable us to prove, as 
Dr. Colm in his interesting essay suggests 
we should, that “government control and 
democracy are not necessarily incompati- 
ble” and that there is hope that ultimately 
“government control of the economic order 
may be successful in a democratic state.” 

Wuiiam G. WELK 

College of St. Thomas 


Brarp, CHARLES A. An Economic Inter- 
pretation of the Constitution of the 
United States. Pp. xxi, 330. New 
York: The Macmillan Co., 1935. $2.00. 


This is a reprint of a study first published 
in 1918. It is superfluous to point out to 
modern students its wide and permanent 
influence upon subsequent writing about 
the Federal Constitution. It is sufficient 
now perhaps to recall Beard’s principal 
conclusions: (1) “The movement for the 
Constitution of the United States was 
originated and carried through principally 
by four groups of personalty interests which 
had been adversely affected under the 
Articles of Confederation: money, public 
securities, manufactures, trade and ship- 
ping.” (2) The members of the Conven- 
tion of 1787 were, “with a few exceptions, 
immediately, directly, and personally in- 
terested in, and derived economic advan- 
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tage from, the establishment of the new 
system.” (3) The Constitution was essen- 
tially an economic document based upon 
the concept that the fundamental private 
rights of property are anterior to govern- 
ment and morally beyond the reach of 
popular majorities.” (4) “The Constitu- 
tion was not created by the ‘whole people,’ 
as the jurists have said; neither was it 
created by the ‘states,’ as Southern nullifiers 
long contended; but it was the work of a 
consolidated group whose interests knew no 
state boundaries and were truly national in 
their scope.” 

The present volume differs from the 
original only in the addition of a brief in- 
troduction in which the author defends 
himself against the charges that his work 
is Marxian or doctrinaire and that it pre- 
tends to be an exclusive interpretation. 
“Tt does not,” he writes, “ ‘explain’ the Con- 
stitution. It does not exclude other ex- 
planations deemed more satisfactory to the 
explainers . . . the volume does, however, 
present some indubitable facts pertaining 
to that great document which will be useful 
to students of the Constitution and to prac- 
titioners engaged in interpreting it.” 

While, strictly speaking, the study is con- 
fined to the presentation of “indubitable 
facts,” it is none the less true that for a 
generation now it has been used by the Left 
to justify the charge that the Constitution 
was “put over” by something like a plot of 
the rich and well-born, and has been re- 
garded by the Right as an indecent attempt 
to besmirch the character of the fathers. 
While these very different uses might be 
expected to warrant the impartiality of the 
work, it would be idle to deny that the 
“indubitable facts” lead quite “naturally” 
to the view adopted by the Left. These 
apt pupils of Beard have bettered his in- 
struction, and an age very largely without 
belief in other values is only too willing to 
draw from his researches proof of the ma- 
terialistic motivation of all political action. 
Those who are trying to avoid being either 
Right or Left may suggest the wisdom of 
setting alongside this work other and more 
recent studies in the psychology of property 
and the nature of political power. A 
synthesis of such investigations would, we 
think, do much to indicate that the Con- 
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stitution is not to be explained by any easy 
theory of a plot, even though such a theory 
bear the imprimatur of the virtuosi of 
“scientific” social theorizing. But until 
such a tour de-force is executed, the work 
of Beard will remain one of the most sig- 
nificant efforts to explain to us some of the 
decisive factors in a political movement 
whose complexity its distinguished author 
would be the first to acknowledge. 
Lane W. LANCASTER 
University of Nebraska 


Bennert, H. Arnoro, The Constitution in 
School and College. Pp. xiii, 315. New 
York: G. P. Putnam’s Sons, 1935. $3.50. 
If we are to save the Constitution from 

its friends, we must make sure that a fair 
proportion of the electorate has a reasona- 
bly accurate idea of what is in the Consti- 
tution. Dr. Bennett’s book, which has to 
do with the teaching of the Constitution, is 
therefore timely. 

In successive chapters Bennett traces the 
pedagogical rise and decline of the Con- 
stitution, and analyzes the changes in con- 
tent and methods of textbooks dealing with 
the Constitution. He then discusses the 
statutes by which forty-three states have 
attempted to legislate Constitution instruc- 
ion into the curriculum, and makes it 
entirely clear that these statutes, sponsored 
by so-called patriotic societies, have for the 
most part failed of their purpose. The 
evaluation of actual instruction in the Con- 
stitution rests upon a careful analysis of 
courses of study, of examination questions 
used in schools and in the training of teach- 
ers, of the attitudes and techniques of 
teachers considered to be @xperts in the 
teaching of the Constitution, and finally 
upon the analysis of schoolboy essays and 
orations. Only the gloomiest of conclu- 
sions seem to be justified by this evidence; 
either Constitution instruction is ineffective 
and unintelligent or it is effective in pro- 
ducing Tories. In one of the few forth- 
right statements in his book, Bennett 
characterizes the “National Oratorical 
Contest as undoubtedly a most effective 
agency, not for indicating the path of in- 
telligent progress, but rather for preventing 
any deviation from the well-beaten trail” 
(p. 178). In conclusion, Bennett proposes 
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a method of teaching the Constitution 
which he calls the neo-juridical; it embodies 
some of the best features of the old and the 
new methods of instruction. This neo- 
juridical method is exemplified in a lengthy 
supplement. 

Dr. Bennett deserves credit for a well- 
documented research upon an important 
subject. His presentation is dull, but his 
point of view is sane and progressive. Cer- 
tain reprehensible publishing practices 
should also be noted. The book, which 
contains less than two hundred pages of 
text and footnotes, has been padded by 
appendices which are probably not alto- . 
gether necessary, and has been printed and 
bound in such a way as to make it look like 
a volume of much greater length. The’ 
book is badly misdescribed on the jacket, 
which states that it is “an interpretation 
of the Constitution.” 

Wiirarp WALLER 

Pennsylvania State College 


Doos, Lronarp W. Propaganda, Its Psy- 
chology and Technique. Pp. ix, 424. 
New York: Henry Holt & Co., 1935. 
$2.40. 

Professor Doob has written what is prob- 
ably the most satisfactory general treatise 
on propaganda in contemporary life. It 
constitutes an extremely important and 
timely contribution to social psychology 
and public policy. 

The volume starts out with an admirable 
introduction to the underlying principles 
of social psychology. Indeed, the book as 
a whole is more of a treatise on social psy- 
chology than a conventional description of 
propaganda methods. i 

Professor Doob differentiates carefully be- 
tween intentional and unintentional propa- 
ganda, He defines intentional propaganda 
as “a systematic attempt by an interested 
individual (or individuals) to control the 
attitudes of groups of individuals through 
the use of suggestion and consequently 
to control their actions.” Unintentional 
propaganda he describes as “the control of 
the attitudes and, consequently, the action 
of groups of individuals through the use of 
suggestion.” The types of propaganda and 
the range of counter propaganda are then 
analyzed. z 
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Part IV of the work, “The Sweep of 
Propaganda,” presents an excellent sam- 
pling of contemporary propaganda types 
and methods, including advertising, the use 
of public relations counsel, the organization 
activities of characteristic propaganda 
societies, the assumptions and tactics in- 
volved in Communist propaganda, the ways 
of the Nazi, and the propaganda for and 
against war. 

Finally, the author deals with the 
“Vehicles of Propaganda,” including the 
newspaper, the radio, motion pictures, the 
stage, art, forums, and other agencies. He 
concludes that we are now living in a world 
of propaganda and he believes that the 


average man can do little more than make. 


an intelligent selection of the propaganda 
which he will follow. Indeed, this is likely 
to prove a problem beyond the power of 
the average citizen. 

If we run into a period of fascism in this 
country, the influence of propaganda may 
be even more forceful and all-pervasive. 
As a whole, propaganda is a contribu- 
tion, for better or worse, which has come 
about as a result of the new technology, 
modern methods of communication, the 
profit system, and the intensification of 
social conflict. Books like Professor Doob’s 
will not only clarify our knowledge in this 
field but will help us to some extent to free 
ourselves from the grosser forms of propa- 
ganda influence. 

Harry Exmer Barnes 

New School for Social Research 


Browper, Earn. Communism in the 
United States. Pp.xii,352. New York: 
International Publishers, 1935. $2.00. 
Earl Browder, the general secretary of 

the Communist Party of the United States, 

has republished speeches, articles, and of- 
ficial documents connected with American 

Communism. Most of the material is 

quite recent and is oriented toward the op- 

portunities and problems of the great de- 
pression. Chapter II is entitled “The 

Revolutionary Way Out” and reproduces in 

seventy pages the Report of the Central 

Committee to the Eighth Convention of 

the Communist Party, held in Cleveland, 

Ohio, April 2-8, 1984. This of course is the 

most useful part of the book. Valuable 
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insight into tactical questions may be ob- 
tained from Chapter V, “Why an Open 
Letter to the Party Membership,” which is 
composed of excerpts from the Report to 
the Extraordinary Party Conference, New 
York City, July 7, 1983. Another major 
tactical issue is handled in Chapter XIV, 
“The Struggle for the United Front,” a 
report to the Central Executive Committee 
of the Communist Party, September 5-6, 
1934. 

Among the lesser chapters are those 
which reproduce a debate with George 
Soule on planning under capitalism, an ad- 
dress on “Communism and Literature” at 
the American Writers’ Congress, and a dis- 
cussion on “Religion and Communism” 
with a group of students at Union Theo- 
logical Seminary. 

Browder is always clear, bold, and firm. 
Hysterical hyperbole is at a minimum, but 
the book flames with the passion of those 
who fight in the midst of danger in the name 
of justice. The style rarely rises to bril- 
liance. Only Sidney Hook can provoke 
a polemical pearl like this: “When Hook 
thought he was delivering a smashing ‘left 
hook? that would score an ideological 
knockout, he was swinging wide of the 
mark, and he left himself more open to 
counter attack than before” (p. 322). 

This is both a sourcebook for research 
and an act of propaganda which speaks well 
for the present leadership of the Communist 
Party. 

Harorp D. LAsswELL 

University of Chicago 


Meuner, Orro, and Grore KAISENBERG, 
Staats- und Perwaltungsrecht im Dritten 
Reich. Pp. 357. Berlin: Verlag für 
Sozialpolitik, Wirtschaft, und Statistik, 
1935. 

This volume is an admirable exemplifica- 
tion of the German love of order. It shows 
that juristically, at least, Germany has at- 
tained a tolerable degree of stability. 
Even though powerful social, economice, 
and political forces may continue to disturb 
the tranquil course of practical politics, the 
main outlines of National Socialistie phi- 
losophy have been translated into law. 
The book is well organized, scholarly, and 
comprehensive, written by men who have 
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for many years held responsible positions 
in the German Civil Service. As National 
Socialists the authors accept the National 
Socialist state with much the same degree 
of finality that textbook writers in the 
‘United States accept theirs. Ignoring the 
dramatic aspects of German politics during 
the last few years, they confine themselves 
to a painstaking and systematic portrayal 
of the legal foundations of their totalitarian 
state. 

The book is divided into four parts, the 
first two surveying the constitutional de- 
velopment of Germany since the time of 
Bismarck, and outlining the history, the 
organization, and the status of the National 
Socialist Party. Part three, occupying 
about two thirds of the volume, contains a 
detailed description of the various govern- 
mental agencies and the rôle they are legal- 
ly supposed to play in the new empire. 
Part four surveys the human elements that 
make up the state in terms of significant 
political, cultural, and economic groupings. 

Those features which differentiate the 
Third Reich from other state systems are 
reflected in the organization as well as the 
content of the volume. Interestingly 
enough, the primary functions of govern- 
ment are classified in part two as (1) 
political leadership and (2) public adminis- 
tration. This new principle of separation 
of powers is basic to an understanding of 
the government of modern Germany. The 
Reichstag is no longer regarded as a co- 
ordinate branch of the national govern- 
ment, but together with the Chancellor, the 
Cabinet, the armed forces of the state, the 
party, and national symbols, becomes 
merely one of several agenties of political 
leadership. Likewise, the courts, instead 
of being treated as a separate branch, find 
their place among the various administra- 
tive agencies intrusted with the responsibil- 
ity for carrying out the will of the state. 

The rise of the totalitarian state, signify- 
ing as it does a complete integration of all 
elements that go to make up the life of a 
nation, means, so far as the student of 
German government is concerned, that the 
distinction between economic, political, 
religious, and social institutions has lost 
much of its significance. All find their 
allotted place in the juristic system of the 
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state. This expansion in the concept of 
politics, approximating as it does that of 
Plato and Aristotle, will undoubtedly be a 
disconcerting challenge to those com- 


.placently regimented into an increasing 


number of social disciplines. 

One hopes the volume will soon be trans- 
lated into English. It has many of the 
estimable characteristics of a good text- 
book. 

Harwoop L. Camps 

Princeton University 


Duncan, W. G. K. (Ed.). Trends in. 
Australian Politics. Pp. vi, 263. Syd- 
ney: Angus & Robertson, 1935. 5 
shillings. 

This small volume is made up of speeches 
delivered before the Third Summer School 
of the Australian Institute of Political 
Science which was held at Healesville, 
Victoria, in connection with the Melbourne 
Centenary Celebrations. From this cir- 
cumstance most Americans would imme- 
diately conclude that the book would be 
stuffed with “official” and deadly dull 
material, but the exact opposite is the case. 
Every contributor has something provoca- - 
tive to say, and most of the papers are 
genuine contributions to the understanding 
of the Australian political scene. 

The integrating ideological thread seems 
to be that kind of social-democratic pseudo- 
Marxism which is so pervasive in Australian 
political thought. Thus on page 2 Mr. 


- Maurice Blackburn, M.H.R., says: “The 


industrial conflicts of the early nineties had 
taught trade unionists that, in the heat of 
the class struggle, Liberals became fused 
with Conservatives into an anti-Labor 
mass, ready to crush Labor with all the 
forces of the State, military as well as 
civil.” When Labor entered Common- 
wealth politics, therefore, it rapidly con- 
solidated its position vis-à-vis the two 
opposition parties, and, as in the States, 
has always held the whip-hand in all gov- 
ernments formed. Even when out of office, 
its strength as the opposition has been a 
vital factor in determining policy. Never- 
theless, in spite of its clear-sighted view of 
its position, it has not proved strong in 
moments of extreme crisis, as is particular- 
ly illustrated by its course in the depression, 
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probably just because it is social-demo- 
cratic, and it periodically gives up strong 
leaders to the opposition. 

In a series of papers the ins and outs of 
the Labor strength and weakness and the 
qualities of the opposition parties are care- 
fully studied. Some astonishing state- 
ments are made by the way, as, for example, 
“The main purpose of the United Australia 
Party [currently in office] is to keep the 
Labor Party out of office. It is not bound 
together by any principle that it can claim 
as peculiarly its own.” While not a 
“peculiar” principle, it seems obvious to me 
that the United Australian Party is bound 
together by the desire to save Australia’s 
position among those nations observing 
capitalistic conventions, i.e., by preventing 
“repudiation” in whatever form it raises 
its head. 

Following the discussions of party 
politics are essays on the difficulties of pre- 
serving federalism against the opposition 
of the minor states, South Australia, 
Tasmania, and especially West Australia, 
and two excellent discussions of the ma- 

chinery of government and the civil serv- 
` ants. 

C. HARTLEY GRATTAN 

New York 


Burcarwp, Laverne. Students Guide to 
Materials in Political Science. Pp. v, 
426. New York: Henry Holt Co., 1935. 
$3.00. 

This is not the type of guide which would 
enable a student directly to prepare a com- 
plete bibliography for a term paper on any 
subject in political science which might 
occur to his instructor. (It is to be hoped 
that no one will ever attempt such a de- 
bauching work.) Its object is rather to 
supply the student or scholar with a list of 
the “more important source materials, 
finding devices, bibliographies, and general 
reference works which will be of major as- 
sistance to him in prosecuting research.” 
Hence, the principle followed has been to 
include works not because of their excellent 
treatment of a specifie subject but rather 
because of the completeness of their biblio- 
graphic apparatus, such as formal lists of 
source materials or ample footnote refer- 
ences. j 
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It is obvious that in preparing such a 
work there is room for differences of opinion 
not only as to what should be included but 
also as to the classification of materials. 
To the reviewer it seems that the sub- 
committee has omitted few if any titles of 
first-rate importance, and that the prin- 
ciple of classification is a sensible one. The 
latter for the most part follows the formal 
conception of the field of political science 
(national government, state government, 
political theory, and so forth), but con- 
cessions are made to the functional ap- 
proach by the inclusion of sections on such 
matters as public finance, the administra- 
tive services, legislation, the administration 
of justice, and so forth. f 

In addition to these headings there are 
sections listing encyclopedias, official regis- 
ters and yearbooks, biographical diction- 
aries, directories, newspapers, dissertations, 
and lists of organizations issuing materials 
of bibliographical importance or maintain- 
ing research services. The book is of 
value not only to beginners but even to the 
more recondite “experts” in political 
science, 

Lane W. LANCASTER 

University of Nebraska 


Lerawsky, ALBERT. Home Rule for Met- 
ropolitan Chicago. Pp. xxiii, 210. 
Chicago: University of Chicago Press, 
1935. $2.00. 

This study is an illuminating account of 
what happens when the theory of legal in- 
fancy, implicit in the law of municipal 
corporations, is applied to communities 
which have long since reached maturity. 
Though nearly half the population of 
LUlinois lives in Chicago and more than 
half in the metropolitan region of which 
Chicago is the center, a gerrymandered 
Supreme Court and a legislature dominated 
by rural and village statesmen have con- 
sistently acted on the assumption that 
what is not specifically granted to “minor” 
units is denied, and that the time has not 
arrived for untying the apron strings. 

The results, though often amazing, are 
what might be expected by anyone familiar 
with the law of municipal corporations. 
Because the Cities and Villages Act was 
silent on the subject, a special act was re- 
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quired to place beyond legal doubt the 
city’s power to permit the sale of refresh- 
ments on the municipal pier; the minute 
enumeration of specific powers brings it 
about that while Chicago might “prevent 
the dangerous construction and condition 
of buildings,” it was unable to require fire 
drills; though eventually granted power to 
charge vehicle taxes, the city was faced 
“with the idiotic situation in which it had 
power to charge but not the power to col- 
lect, because it was denied the right to 
compel auto owners to display their license- 
fee tags.” Examples of this type of restric- 
tion are found in greater or less degree in 
each of the fields of police, health, plan- 
ning, welfare, transport and utilities, and 
finances, which Mr. Lepawsky subjects to 
thorough analysis. 

Some concessions might be made to 
theoretical legal necessities if the asserted 
supremacy of the state were fruitful of 
valuable results. On this point, however, 
two things are made clear. In the first 
place, expertness and initiative in municipal 
problems are more often found in the gov- 
ernmental personnel and the civic groups 
of the metropolis than at the statehouse. 
Secondly, more valuable contacts are being 
established between the city and Federal 
agencies than with the “parent” state. In 
a very real sense, Chicago belongs to the 
Nation rather than to Ilinois. 

In a final chapter on planning for metro- 
politan self-government, the author ex- 
amines the various suggestions offered for 
extricating the Chicago region from its legal 
toils. These include: the detailed enlarge- 
ment of city powers, extra-legal and in- 
formal adjustment, intensiffed state control, 
the extension of Federal services and 
supervision, separate statehood, and con- 
stitutional home rule. The last-named is 
preferred, though Mr. Lepawsky is fully 
aware of the niggardly way in which courts 
and legislatures have construed the grant 
in other states. He suggests that the 
metropolitan region might escape the upper 
and nether millstones of the courts and the 
legislature by setting up a local government 
commission not bound by the rigid rules of 
legal interpretation. Though an appeal to 
the courts would have to be preserved, this 
scheme would have the advantage of per- 
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mitting the continual questions of munici- 
pal powers to be considered “by an expert 
non-judicial body applying modern munici- 
pal standards to the newer municipal 
problems.” 
Lang W. Lancaster 
University of Nebraska 


Municipal Year Book, 1935. Pp. iii, 392. 
Chicago: International City Managers’ 
Association, 1985. $8.00. í 
This valuable volume is entitled to be 

called, as it is, “the authoritative résumé of 

activities and statistical data of American 
cities.” This year the statistics are given 
for all cities of more than 10,000 population, 
thereby trebling the number of cities ap- 
pearing in the 1934 volume. Another new 
section is the one dealing with municipal 
personnel, in which are given the number of 
employees in each city, salary and wage 
expenditures, and salary cuts and restora- 
tion since 1980. All the features of preced- 
ing volumes are maintained and developed. 
A highly interesting and instructive sec- 
tion deals with the classification of cities 
by states. In looking over the list of state 
correspondents one is impressed by the in- 
creasingly close relationship between the 
universities and colleges and municipal of- 
ficials. In many instances a university 
professor or instructor is the secretary of 
the state league of municipal officials. 
There is nothing new about such coöpera- 
tion, but there is about the number of 
instances. The surveys of progress and 
development of various branches of munici- 
pal activities constitute one of the best 
features of the book. In his general review 

Louis Brownlow declares: “The future of 

local government will be written in succeed- 

ing issues of The Municipal Year Book, I 

dare predict, less and less in terms of city or 

school district or county; more and more in 
terms of city and school district and county; 
less and less in terms of city or state or 

Federal Government; more and more in 

terms of city and state and Federal Govern- 

ment. We march forward to a more per- 
fect Union.” 

In passing, it is only fair to say the 
American Municipal Year Book is much 
better organized than the British Year 
Book, which is rather pondefous. There is 
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a conciseness about the American book that 
makes it more valuable for the general 
reader and the general student; perhaps 
the administrator would prefer the elabo- 
rate details of the English volume. 
Cuinton Rogers Wooprurr 
Philadelphia 


Bracs, Russert Van Nest, and Mary 
Hevers Brack. Building Lines and 
Reservations for Future Streets. Pp. xi, 
248. Cambridge, Mass.: Harvard Uni- 
versity Press, 1935. $3.50. 


The authors of Building Lines and Res- 
ervations for Future Streets have selected 
a specific problem in the field of city 
planning for treatment. They consider 
their subject sufficiently important to ad- 
here to it, not allowing themselves to be 
diverted to kindred problems related 
thereto. They recognize its basic impor- 
tance in making effective the comprehensive 
plans of any given municipality. Compre- 
hensive plans, they allege, when prepared, 
require a time period, usually prolonged, 
before the community translates all of 
them into actual accomplishment. This is 
due to the prohibitive cost of developing 
such plans too far in advance of community 
needs and uncorrelated with community 
growth. Yet in this time interval there 
may lie dangers to their successful comple- 
tion at reasonable cost. Hence, while the 
community is growing up to the need for 
different phases of its comprehensive plan, 
certain specific protective measures must 
be adopted. There is some confusion of 
thought among municipal officials and 
among planners as to what such measures 
should be and how they may be established 
with equity both to local governments and 
to property owners. 

A point which the authors cite by way of 
illustration is the plotting of future streets, 
or of future street widenings. If the time 
elapsing between the preparation of these 
phases of the city plan and the acquisition 
of the land for the street bed or for street 
widening is so prolonged that owners erect 
new structures thereon, the cost of putting 
the plan into effect is increased and indeed 
may become prohibitive. Out of this 
arise difficult questions in equity. The 
city rightly feéls it must protect itself in 
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future growth against a repetition of the 
errors in its past growth, and the property 
owner feels he should not be denied a 
legitimate use of his property. Hence, 
there comes a need for a definite under- 
standing “as to the proper relation between 
individual and community rights” in the 
matter, first, of planned but unbuilt streets 
and, second, of reservations for street 
widening at a future date. 

To the specific problem presented by this 
need the authors have given careful con- 
sideration. That their treatment might be 
unbiased, they gathered data from many 
American cities first through the medium 
of a questionnaire and later by personal 
visits to local government officials. They 
found much confusion as to the meaning of 
the terms “building lines” and “mapped 
streets.” Hence, they have defined these 
terms and justified their definitions. They 
have traced the earlier attempts at many 
of the present-day practices in the control 
of future street beds and building lines, and 
analyzed current legislative and adminis- 
trative attempts to make such control ef- 
fective. For purposes of clarification they 
have divided such attempts into two 
groups: first, those where “municipalities 
operate under the police power”; and 
second, those where they work “under 
eminent domain authority.” 

The chapter on “Local Procedure and 
Experience” is an illuminating record of di- 
versified practices, often futile procedures, 
and at times conflicting or nullifying laws. 
The authors discuss the fundamental weak- 
nesses thus exposed and make practical 
suggestions for overcoming them. Partic- 
ularly valuable*are their observations on 
the use of eminent domain as against the 
use of police power “for the protection or 
acquisition of street reservation easements.” 
Valuable also is their “Compilation and 
Analysis of Court Decisions,” to which they 
devote a chapter. 

Attached to these discussions are five 
appendices, incorporating a bibliography, 
and excerpts from state and city laws and 
ordinances and the model legislative forms 
suggested by Messrs. E. M. Bassett, F. B. 
Williams, and Alfred Bettman. 

Bernard J. NEWMAN 

Philadelphia Housing Association 
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Axm, Leonarp H. Business Law. Pp. 
664. New York: Harper & Bros., 1935. 
$3.50. 


Professor Axe has prepared this volume 
for use as a textbook in business law courses 
in colleges and universities. After treating 
briefly the nature, the classifications, and the 
sources of law, as well as certain necessary 
procedural steps in the judicial process, the 
author presents an abundance of material 
on such important subjects as contracts, 
agency, negotiable instruments, sales, part- 
nerships, corporations, suretyship, and 
insurance. By omitting entirely such 
topics as bailments, bankruptcy, real and 
personal property, and landlord and tenant, 
the material dealing with contracts, nego- 
tiable paper, and sales has been expanded 
to an extent rarely found in introductory 
textbooks in this field. 

In the method of presenting the subject 
matter the author has followed the recent 
tendency to combine text and case material 
in the same volume. Principles of law are 
first stated and discussed, and then the 
more important rules are illustrated by 
actual court decisions. There are over two 
hundred cases drawn from every section of 
the country. Nearly all are the work of 
appellate courts. A very high percentage 
are leading cases and are found in practical- 
ly all business law case books. The case 
material has been wisely chosen and each 
case has been carefully edited in order to 
eliminate technical matters of procedure, 
rules of evidence, and so forth, which the 
author feels are not essential to a full and 
proper understanding of the legal principles 
involved. The uniform laws dealing with 
negotiable paper, sales, and partnerships 
are set forth in full, and, in addition, the 
more important sections of these statutes 
are woven into the text and case material 
at appropriate places. At the end of each 
chapter there is a set of practice problems 
based on actual cases. In each problem 
sufficient facts are given to enable the 
student to see that a legal question is pre- 
sented for solution. Answers are furnished 
to teachers in a separate pamphlet. 

Professor Axe does not offer in this 
volume a fresh point of view either in re- 
gard to the nature and kind of materials 
used or in the method of presenting them. 
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He has written along orthodox lines with a 
strictly legalistic viewpoint. Unfortunate- 
ly, no attention whatsoever has been given 
to the ever increasing regulation of business 
by both state and Federal governments. 
However, the book is written in clear and 
concise language, is surprisingly free from 
inaccuracies, has an unusually attractive 
typographic layout, and is both compre- 
hensive and sound in the legal doctrines 
presented. 
Buaxe E. Nicuouson 
University of Pennsylvania 


AsnLeY, Roscos Lewis. Our Contempo- 
rary Civilization. Pp. xv, 608. New 
York: Henry Holt & Co., 1935. $3.60. 


Mr. Ashley, author of a number of well- 
known and clearly written manuals on 
history and government, has provided us 
with an excellent survey of twentieth- 
century civilization and its outstanding 
problems. The book is clear, intelligent, 
and reasonably progressive in tone. It 
presents contemporary civilization in all its 
major aspects—historical roots, economic 
trends, political problems, and cultural 
issues. 

Mr. Ashley first deals with the historical 
basis of twentieth-century civilization as 
influenced by the industrial revolution, 
nationalism, democracy, and the World 
War. Next he considers our outstanding 
industrial problems as presented by indus- 
trial and financial capitalism and world 
trade. He clearly brings out the element 
of cultural Jag in our economic life through 
contrasting our prevailing ideas and 
methods with the conceptions and re- 
sources of the economics of plenty. He 
makes it clear that we are on the eve of a 
more thorough social control over economic 
problems. 

Democracy and nationalism are compe- 
tently analyzed and their defects in the 
twentieth century clearly indicated. Spe- 
cial emphasis is Jaid upon the recognition 
of the fact that the state must assume 
responsibility for public welfare and a 
decent standard of livmg. And a frank 
admission is implied that the solution: of 
both our economic and political problems 
depends upon the provision of international 
control over the war system. The book 


Boox DEPARTMENT 


closes with a consideration of social, educa- 
tional, and religious issues and with the 
place of science in our civilization. The 
uncertainties of the future are candidly 
admitted at the close. 

We could hardly expect a better brief 
introduction to contemporary civilization 
from the point of view of a liberal historian 
and publicist. As a liberal, his attitude 
may alarm the reactionary and it certainly 
will enrage the radical. The book should 
prove a most acceptable and useful text- 
book for courses in contemporary civiliza- 
tion and orientation in the social sciences. 

Harry Ermer Barnes 

New School for Social Research 


Jackson, J. Hameven. Zhe Post-War 
World. Pp. x, 486. Boston: Little, 
Brown & Co., 1935. $2.50. 


With penetrating insight and a clear 
lucid style, J. Hampden Jackson, History 
Master at Haileybury College, England, 
presents a highly condensed history of the 
world since 1918. He takes his reader 
swiftly through the outstanding develop- 
ments in Europe, the Soviet Union, the 
Islamic states, the Far East, Africa, and 
America. On such a world tour it is im- 
possible to deal with the smaller countries 
in which there have been no important 
changes in the past seventeen years. How- 
ever, the author gives a world perspective 
on many problems which is very difficult 
to achieve if one merely examines the 
scraps of news which appear in the daily 
press. 

While the author is remarkably fair, it 
is inevitable that a work covering such a 
vast territory would reflect certain prefer- 
ences. The author’s sympathies are those 
of an English liberal who is more critical 
of communism than of fascism. He fails 
to note the corruption which has crept into 
some fascist governments, and he does not 
give clearly the international implications 
of fascism which have become all too evi- 
dent in Mussolini’s Ethiopian adventure. 
In discussing the new Turkey he fails to 
point out the importance of the help which 
Kemal received from the Bolsheviks in the 
crucial year of the Greek invasion. Like 
other Europeans who wrote about the 
United States in 1934, he appears to ex- 
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aggerate the success of the New Deal 
policies. 

In any work which is so highly com- 
pressed, it is easy to find omissions and to 
propose alternative interpretations. It 
would be more to the point to ask how 
accurate are the statements of fact made. 
In general, the author is remarkably exact. 
However, he makes some slips, of which 
a few will be mentioned. Contrary to the 
impression left on page 102, the Nazi Party 
in Germany grew steadily following 1924. 
His statement that the Communist Party 
is not much stronger in France than in 
England (p. 50) is not borne out by the 
electoral figures. “Al’ Smith was not 
nominated on the 103d ballot in 1928, and 
Franklin D. Roosevelt was not a dark 
horse in 1932. These are not serious er- 
rors in a work of such outstanding merit. 

Harop F. GOSNELL 

University of Chicago 


Frick, ALrexanoerR C. Modern World 
History since 1775. Revised by Witt 
Bowden. . Pp. xi, 667. New York: F. 
S. Crofts & Co., 1935. Trade ed. $5.00; 
text ed. $4.00. 


The publishers are at their periodic task 
of catching up with the stream of history 
with new or revisions of older surveys. 
This volume belongs to the latter cate- 
gory. It is, contrary to the usual practice, 
the codperative product of several histori- 
ans. The greater part of the first edition, 
which appeared in 1926 in the Borzoi His- 
torical Series, was the work of Dr. Flick, 
now the State Historian of New York; but 
Professor Langer of Harvard University 
wrote the chapt@rs on Germany and Aus- 
tria and international relations (1870- 
1912), Professor Rodkey that on Turkey 
and the Balkans after 1815, and Dr. Harry 
Elmer Barnes the brief discussion of the 
immediate origins of the World War. Dr. 
Bowden has revised the entire book and 
has added the chapters relating to the past 
decade. There is a minimum of the repeti- 
tion, divergence in point of view, and un- 
evenness of style that sometimes result 
from multiple authorship. The text is 
well organized, clear, and smooth. Sketch 
maps in black and white from Horrabin’s 
Atlas of Current Affairs have been added 
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to the colored maps of the first edition, and 
the bibliographies have been brought up 
to date. ; . 

The American Revolution serves as the 
approach “because of its peculiar interest 
to most of the readers of this history.” 
Nevertheless, more than five sixths of the 
book covers the same ground as the stand- 
ard surveys of modern European history. 
The treatment of this familiar material 
is uniformly excellent. Dr. Bowden’s au- 
thoritative command of economic history 
assures adequate attention to this indis- 
_ pensable theme. The chapter on inter- 
national relations before 1912 is a model 
of compact analysis. The discussion of the 
responsibilities for the World War is mod- 
_ erately revisionist in its conclusions and 
thus approximates the views of Professor 
Fay. What is distinctive is the system- 
atic emphasis of the institutions, ideas, and 
movements which explain the world-wide 
expansion of European civilization and 
influence. The point of view, which is 
somewhat more pronounced than in most 
surveys of this kind, is that of the moder- 
ate left. It appears, for example, in the 
identification of the “production and utili- 
zation of wealth” as the controlling factor 
in political democracies. 

These meaty pages are remarkably free 
of factual or mechanical errors. Question- 
able statements inevitably occur, but they 
are comparatively rare. Dr. Bowden’s 
discussion of the Fascist, National Socialist, 
and Communist revolutions is eminently 
sane. Germany’s future, he writes, de- 
pends perhaps chiefly on the patience of 
other nations and the removal of the “ex- 
ternal obstacles in the way of the peaceful 
achievement of legitimate aims.” He does 
not, however, specify which of Germany’s 
aims are legitimate. Opinion will differ as 
to the relative importance of contemporary 
movements and events. It is a pity that 
the domestic problems of the Western 
European countries have received no con- 
sideration. Japan’s expansion in North- 
ern China is certainly worth more than a 
sentence, and the background of Japanese 
_ imperialism deserves more than four para- 
graphs. i 

_ E. Marcorm CARROLL 

Duke University 
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Forp, Guy Stanton (Ed.). Dictatorship 
in the Modern World. Pp. 179. Min- 
neapolis: University of Minnesota Press, 
1935. $2.50. 


Dean Ford has edited an uncommonly 
rewarding book about a phenomenon of 
vital concern. Announcing that “the chief 
thing we need to get over in our New World 
attitude toward dictatorship is our amaze- 
ment,” Dean Ford has enlisted the codpera- 
tion of historians and political scientists 
in a dispassionate survey of the phenome- 
non of dictatorship. Ralph H. Lutz deals 
with “European Dictatorships” in general, 
Henry R. Spencer handles Italy, and 
Harold C. Deutsch examines Germany. 
A neglected body of pertinent facts is as- 
sembled by J. Fred Rippy, who writes on 
“Dictatorships in Spanish America.” 

In theoretical articles of striking original- 
ity, Max Lerner and Hans Kohn discuss 
various patterns of dictatorship. Max 
Lerner interprets the fascist dictatorships 
as movements in defense of industrialists 
and landowners who exploit the despair 
and desolation of the middle class. Hans 
Kohn contends that fascist and communist 
dictatorships are “entirely opposite as re- 
gards their aims and philosophy of life.” 
Fascism mobilizes the lower middle classes, 
though it does not identify itself ideologi- 
cally or politically with their rise; com- 
munism mobilizes the proletariat and 
identifies itself ideologically and politically 
with its rise. Fascism is nationalistic and 
militaristic; communism is supra-national 
and cosmopolitan. Fascism believes in the 
inequality of races and nations; communism 
believes in their equality. Fascism is 
founded on the state, authority, and the 
leader. Dictatorship is essentially a part 
of Fascism. Communism professes to aim 
at a society of free individuals living in 
security and peaceful cooperation. 

This treatment in terms of ideology is 
penetrating and helpful, but it obscures the 
common consequences which may flow 
from the different ideologies. The present 
reviewer favors an interpretation which 
emphasizes the position of communist and 
fascist dictatorships in a common world 
movement toward the rise of lesser middle- 
class formations at the relative expense of 
aristocracy, plutocracy, and proletariat. 
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Denis W. Brogan closes with a defense, 
less of the principles than of the funda- 
mental attitude of democracy. “What do 
I take that attitude to be? Less one of 
faith than of doubt, for democracy seems 
to me to live less by what it believes in 
than by what it doubts, less by its con- 
fidence in the many than by its doubts of 
the few.” 

Harorp D. LASSWELL 

University of Chicago 


Farsop, Merre. International Socialism 
and the World War. Pp. xi, 238. 
Cambridge, Mass.: Harvard University 
Press, 1935. $2.50. 

From the outbreak of the World War 
until the formation of the Third Interna- 
tional in 1919, the Socialist movement was 
split into three opposing factions. The 
right wing Socialists, though they de- 
nounced the influences making for war in 
1914, rallied to the cause of their respective 
countries once war was declared. They 
voted for war credits and did what they 
could to advance the military interests of 
their countries. They refused to have any 
dealings with the Socialists of enemy coun- 
tries and opposed the Bolsheviki and their 
methods. The Socialists of the center 
voted for war credits only to maintain the 
unity of their respective parties. During 
the war they generally took a pacifist posi- 
tion. They took part in various interna- 
tional Socialist conferences and lent their 
support to the attempt to bring about an 
early peace. Though they welcomed the 
Bolshevik Revolution, most of them hesi- 
tated to cast their lot with the Third 
International. The left wing Socialists 
consistently opposed the war. They car- 
ried on revolutionary agitation and took 
every occasion to denounce the right wing 
“social patriots,” the vacillating centrists, 
and the followers of the Second Interna- 
tional. 

Dr. Fainsod has written an excellent 
and informative account of the struggles 
among these various groups and of the 
numerous international Socialist confer- 
ences which took place between 1914 and 
1919. 

Epwarp Berman 

University of Ilinois 
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Noste, G. Bernard. Policies and Opinions 
at Paris, 1919. Pp, x, 465. New York: 
The Macmillan Co., 1935. $3.50. 


Attached to the American Peace Com- 
mission and charged with the duty of chart- 
ing from day to day French press reactions 
to the labors of the Conference, Professor 
Noble has rounded out that work by sup- 
plementary study, presenting the results in 
this volume, which has as a clarifying sub- 
title “Wilsonian Diplomacy, the Versailles 
Peace, and French Public Opinion.” Each 
of the major problems that came before the 
Conference—the League Covenant, repara- 
tions, guarantees, territorial and military 
provisions, and so forth—is examined for 
its relationship to the Wilsonian program 
and then placed in the spotlight of the 
French press for observation during the 
course of the Conference negotiations. 
French press reaction to Wilson’s personal- 
ity and policies, from his triumphal arrival 
to his officially cool departure, is followed in 
detail. The author shows that after the 
first wave of popular enthusiasm had 
passed, all but a small section of the French 
press was hostile to his general Weltan- 
schauwng and critical of his specific policies. 

While mainly concerned with charting 
and measuring currents of opinion as re- 
flected in the newspapers and in the Cham- 
ber, the author has indicated some instances 
where the direct intervention of the press 
influenced the course of negotiations. This 
is a line that might have been developed 
further. However, within the limits of 
the study, which the author alone has the 
right to determine, a thoroughly competent 
job has been doge. 

Of the eleven chapters, the one entitled 
“Open Covenants Openly Arrived At” is 
particularly noteworthy. Here is revealed 
something of the machinery and the tech- 
niques of publicity employed by the delega- 
tions, the system of official communiqués, 
the gradual raising of barriers against the 
news-hungry journalists, and the system of 
censorship and inspiration to which the 
French journals were subjected. Every- 
thing seemed to be designed to thwart 
rather than encourage “debate in the public 
square.” The one major flight into pub- 
licity—Wilson’s direct appeal to the Italian 
people on the Dalmation question—was the 
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sensation of the Conference. Complete 
abandonment of the principle of open 
diplomacy in the early stages of negotia- 
tions foreshadowed the ultimate unsatis- 
factory result of the Conference. The 
underlying cause of failure is clearly 
grasped by the author when he says: 
“Perhaps the most significant commentary 
suggested by an examination of the pro- 
ceedings of the Paris Conference is the 
testimony which it offers as to the incom- 
patibility of a democratic diplomacy with 
the demands of undemocratic national 
policies.” 
Oron James HALE 
University of Virginia 


Lansinc, Rosert. War Memoirs. Pp. 
383. Indianapolis: The Bobbs-Merrill 
Co., 1935. $3.50. 


Robert Lansing, Secretary of State of the 
United States from June 9, 1915 to Feb- 
ruary 13, 1920, died in 1928. He had 
already published two memoirs on the peace 
conference at Paris: The Peace Negotia- 
tions: A Personal Narrative (1921), and 
The Big Four and Others of the Peace Con- 
ference (1921), which obviously rested on 
the basis of memoranda which Lansing had 
written almost from day to day during 
those important weeks, and upon a per- 
sonal political diary. These records were 
also kept for the earlier period of his secre- 
taryship, the years of American neutrality, 
including the time when, before his appoint- 
ment as Secretary, he was the legal coun- 
selor of the Department. When he was 
dismissed from office by the President he 
took with him not only his personal diary 
but these semiofficial papers, the memo- 
randa and his letters to and from President 
Wilson. 

The papers were retrieved by the De- 
partment of State from the family after 
Lansing’s death, and now repose in the 
archives of the Department of State, ex- 
cept the Diary, which has been deposited 
in the Division of Manuscripts of the 
Library of Congress, where it will not be 
available to students and historians until 
1951. Certain personal papers also de- 
posited in the Library of Congress are un- 
derstood to be under a similar restriction. 
If we are correctly informed, the Depart- 
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ment of State, through the Division of 
Publication and Research, is now preparing 
for early publication a volume of Lansing 
papers to supplement the official series of 
diplomatic documents relating to the 
diplomacy of the World War which came 
out in the Supplements to Foreign Rela- ' 
tions for the years 1914-1918, the formal 
open record of American diplomacy. Like 
the Intimate Papers of Colonel House, the 
Lansing papers will in many cases be more 
revealing than the official correspondence 
of American diplomats with the Depart- 
ment of State. 

The present posthumous Memoirs, which 
were completed by the author shortly be- 
fore his death, now anticipate this rumored 
publication of the Department of State, 
whether or not by premeditation of those 
responsible for their publication we cannot 
say. It is not revealed who is responsible 
for their publication. The author explains 
that he is simplifying a complicated record 
so that the general reader may follow the 
history of intricate problems without being 
bewildered by technicalities, and that he is 
including many documents establishing his 
narrative, documents taken from his own 
papers, The documents thus selected re- 
late to formulation of policy and include 
memoranda of interviews with diplomatists - 
in Washington, together with letters to 
President Wilson. They are on many im- 
portant subjects: submarine warfare, 
British maritime practice, armed merchants 
ships, blockade, the Lansing-Ishii agree- 
ment, and so forth. They throw much 
new light on the diplomacy of the period, 
and they withhold much light that might ` 
have been thrown. For example, for the 
first time are published the records which 
the Secretary kept of his conversations with 
Viscount Ishii (much of which he permitted 
Julius W. Pratt to use in the latter’s ad- 
mirable biographical sketch of Lansing as 
Secretary of State). These reveal a secret 
agreement with Ishii back of the published 
agreement, probably insignificant, although 
we are not given its content. They show 
Lansing as the man who conceived that the 
World War was a test between democracy 
and military autocracy, and that the United 
States should not permit the Allies to lose. 
They picture Lansing’s numerous notes to 
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Great Britain as deliberate verbosity to 
bury the issues until after the war, and 
even to leave the United States free to use 
similar measures should it become involved 
against Germany. They reveal Lansing 
convinced from the beginning that the 
United States would and should join the 
Allies as soon as American public opinion 
should be ready for such a step. They do 
not say much about American policy on the 
exportation of munitions, except to demon- 
strate beyond rebuttal, as Lansing demon- 
strated so completely in his famous note to 
Austria-Hungary, that it was certainly legal 
for the United States not to embargo 
their shipment. There is nothing on the 
all-important subject of loans to the Allies 
for the purchase of “goods” within the 
United States, loans which Bryan valiantly 
endeavored to discourage, and which 
Lansing, succeeding Bryan, tried to en- 
courage in order to work American industry 
out of an imminent industrial crisis which 
might have injured the fortunes of the 
Democratic Party. In these Memoirs 
there is no trace of the Secretary’s now 
notorious letter of September 6, 1915 
written to President Wilson on the eve of 
the arrival of the Anglo-French commission 
to float an Anglo-French loan on the 
American investing public through New 
York banks, 

It seems evident that Lansing published 
mostly those memoranda and letters on 
policy which, so to speak, came true, and 
which thus demonstrate the author’s per- 
spicacity. Whether the still unpublished 
papers would strengthen this impression 
remains to be seen. The War Memoirs are 
an important addition to the source ma- 
terial for the history of American diplomacy 
during the period of American neutrality. 
They will remain a puzzling exercise for the 
application of the principles of historical 
criticism. : 

Samusgn Frace Bemis 

Yale University 


Cuye, Pau H. Japan’s Pacific Mandate. 
Pp. vi, 244. New York: The Macmillan 
Co., 1935. $3.00. 


Professor Clyde’s book is one of the few 
monographic studies of the former German 
colonies now being administered as man- 
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dated territories. It is a timely book in 
view of the recurrent discussions which take 
place at Geneva relative to Japan’s capacity 
to hold the mandate since her withdrawal 
from the League, and also relative to the 
repeated rumor that Japan is constructing 
submarine bases in certain of the islands. 

The legal questions are capably, though 
perhaps not exhaustively, dealt with by 
Professor Clyde in his third chapter and his 
three final chapters. The rest of the book 
is concerned with the following topics: the 
geography of the mandated territory, the 
contacts of the Micronesians with European 
and Asiatic powers, the controversy over 
Yap, the governmental system of the 
islands, the problem of education, the 
activities of the missionaries, economic de- 
velopment, and population facts and prob- 
lems. 

For the most part the author appears to 
have written for a popular audience, though 
it is clear that scholarly research and per- 
sonal investigation preceded the writing. 
The style is lively and interesting. The 
author assumes something of a belligerently 
defensive attitude toward the work which 
Japan has done in the islands. If Professor 
Clyde had had the opportunity to investi- 
gate the criticisms made by the Permanent 
Mandates Commission of the administra- 
tion of other mandated territories, he would 
not have thought Japan’s record required 
any particular defense. 

The author maintains that Japan has not 
been guilty of constructing naval bases in 
defiance of her mandate obligations. 

The book shows careful investigation and 
a sympathetic appreciation of the problems 
and the attitudes of the 50,000 Microne- 
sians who inhabit the many thousands of 
small islands in the Japanese mandated 
territory. It is a welcome item in the 
growing literature of the mandates system. 

Luruer H. Evans 

Washington, D. C. 


Kerrm, A. B. Letters on Imperial Rela- 
tions, Indian Reform, Constitutional and 
International Law, 1916-1935. Pp. xx, 
870. London: Oxford University Press, 
1935. $5.50. 

Professor Keith has reprinted 244 letters 
written between 1916 and 1935 on the legal 
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and constitutional aspects of the various 
problems which arose in connection with 
the relations between Great Britain and the 
overseas Empire. Over half the letters 
deal with her relations with the Dominions; 
about fifty with the development of Indian 
self-government; and the rest with the 
tropical dependencies, the mandates, in- 
ternational law, and constitutional law in 
the United Kingdom. The fullness of the 
Index and the Table of Contents adds 
greatly to the value of the book. 

The letters on Dominion relations with 
Great Britain are of great interest in that 
they form a contemporary commentary on 
the postwar evolution of Dominion status. 
They vividly portray the extent to which 
Great Britain has carried her policy of 
trying to maintain the existence of the 
Empire by abandoning or relaxing her con- 
trol over the various parts. They open 
with the Imperial War Cabinet and the 
abandonment of the movement for Imperial 
Federation, and close with Hertzog’s asser- 
tion of Dominion sovereignty in South 
Africa and with the virtual establishment 
of republicanism in the Irish Free State. 
Professor Keith points out that De Valera’s 
policy has been merely the logical though 
clumsily provocative continuation of Cos- 
grave’s, to which the Imperial Government 
raised no objection. He would solve the 
Trish problem by sacrificing the shadow as 
well as the substance of Imperial unity. In 
other words, he would recognize. accom- 
plished facts by agreeing to the creation of 
a Southern Irish Republic united with the 
British Empire by a defensive alliance and 
Imperial preference. 

Professor Keith’s letterseon Indian self- 
government reveal that as early as 1919 
he would have anticipated the Simon 
Report by granting full provincial self- 
government. Apparently he doubts the 
wisdom of going further than this at the 
present time; and he is convinced that the 
transitional safeguards embodied in the new 
constitution will be very transitional and 
will not be safeguards. He builds up a 
strong case by citing examples from the 
constitutional history of the Dominions, 
Malta, and Ceylon. The gist of his 
argument is that emergency discre- 
tionary powers vested in the Governor- 
General and the Provincial Governors are 
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no substitute for majorities in the Indian 
legislatures. 
Lennox A. Murs 
University of Minnesota 


Rea, Grorce Bronson. The Case for 
` Manchukuo. Pp. xi, 425. New York: 
D. Appleton-Century Co., Inc., 1935. 
$3.50. 

An oratorical barrage of moral rebukes 
to the United States for inconsistent and 
under-cover Far Eastern policies gives way 
gradually, in Mr. Rea’s torrential icono- 
clasm, to challenges to the League of Na- 
tions procedure against Manchukuo and 
its legal position against Japan. Scattered 
concrete incidents are slowly mixed in to 
prop up the sweeping abstractions. Man- 
chukuo was condemned by the United 
States and the League without a hearing, 
and as for evidence, Mr. Rea asserts that 
586 documents from Manchukuoans were 
cast into League archives without any 
public knowledge of their contents. Such 
procedure and policy were in line with the 
Nine-Power Treaty. This “international 
law” had turned China into a “charnel 
house” (where “30,000,000” people already 
have been slaughtered) through imposing 
a fictional unity upon the tribes of China 
and giving governmental recognition to the 
unifier, the ruthless Chiang Kai-shek. Our 
motive? Professedly the open door policy, 
which means merely trade, or “blood 


“money,” paltry though its amount be. By 


contrast, the rightful fruits of victory for 
beating back the Russian bear had been 
taken away from Japan; and her recent 
Asiatic ventures for checking Communism 
have been outlawed on the basis of narrow- 
ly legalistic principles quite secondary to 
the principle of self-preservation really 
actuating her—Western nations reserving 
to themselves alone the right to invoke this 
supreme principle. And finally, the United 
States, proved utterly naive by her diplo- 
matic history and innocent of the ever 
ominous, stealthy, Russian-British struggle 
for Asiatic empires, continues to be the 
dupe of Great Britain and has recently be- 
come the silent partner of Russia both for 
the monstrous crushing of the only possible 
savior of Asia, Nippon, and, our naiveté to 
the contrary notwithstanding, for the 
Sovietization of vast Asia. 
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Mr. Rea writes as the paid public rela- 
tions agent of Manchukuo. Apparently, 
during his thirty years in the Orient as 
journalist, agent of American business in- 
terests, and servant of the Chinese (and 
Japanese?) Government, he became so 
isolated from critical rejoinder that he is 
unaware of gaps in his information and dis- 
tortions in his logic. But this does not 
justify one in ignoring his contentions. 
The United States has of course shared the 
megalomania of all successful states in her 
imperialism, both military and pacific; and 
her naiveté and sentimentality will not soon 
die. But is that sufficient excuse for Mr. 
Rea’s ignoring the pre-St. James history of 
the open door and the pre-British history 
of the League idea, for his stimulating anti- 
British jmgoism, and for his sanctioning the 
continuation of single-handed wars for 
settling problems of population expansion 
and economic need? Manchukuo has well 
warranted comparison with Sovietized 
Mongolia, and puppets have abounded; 
but where does Mr. Rea find the “equity in 
their homeland” which he reads into the 
Abdication Agreements of the Manchus? 
Japan is indeed misunderstood; but if the 
West’s denial to her of the spoils of three 
conquests justifies re-conquest, then Korea 
and China also should be upheld in re- 
conquest. Railway imperialism and propa- 
ganda in China have certainly needed a 
spotlight; but Mr. Rea only hints and 
broadly charges. Chaos in China may be 
Asia’s supreme problem; but is it sensible, 
as a step toward building a healthy, ordered, 
social-political structure, to assume that 
her notoriously inefficient millions of sol- 
diery constitute a threatening colossus, to 
ignore the historical periods of unity of her 
peoples, to advocate crushing her spine, or 
to bind her and sting her to perpetual un- 
derground vengeance à la Korea and 
Formosa? 

Having survived the boring, tedious, 
endless reiteration of enough flaming 
generalizations and moralizations for four 
full books, the reviewer stands eager for 
_ four books of facts, and only regrets that 

Mr. Rea’s temperament and his nineteenth- 
century militarism extend little hope he can 
write them. 

z Maurice T. Price 

Washington, D. C. 
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Foster, Henry A. The Making of Modern 
Iraq. Pp.ix,319. Norman: University 
of Oklahoma Press, 1985. $4.00. 

The ardor of the inquiring reader of this 
book is quickly dampened at the outset 
upon discovering that the author has at- 
tempted to be at once historian and 
prophet. As historian he has culled from 
a great variety of sources, some of doubtful 
value, an outline of events in Mesopotamia 
from the time of the Garden of Eden to the 
present day. His prophetical sayings, 
however, are peculiarly his own; and some 
of them will seem to the more worldly 
minded to be scarcely supported by the 
factual evidence. In the arrival of Iraq 
at statehood and independence, for ex- 
ample, he sees “an era of state-making 
among backward peoples ...in a new 
atmosphere of internationalism. Iraq is at 
once the recognition, in principle, of the 
universal justice of local political diversity 
and of human interdependence and unity” 
(p. 1). “In principle,” he continues, “she 
stands for a repudiation of the worst of our 
imperialistic past, oriental and occidental. 
She stands for the evolving conception that 
competing human interests must be harmo- 
nized, that backward and beaten peoples 
must be rehabilitated in the name of the 
sacred trust of world civilization” (p. 2). 
Even more lofty heights are reached: “Its 
[Iraq’s] position has ever been strategic and 
its rôle varyingly, but continuously, cosmic. 
As she stands in the morning of her new 
political course, Iraq is singularly the amal- 
gamation of, and the expression of, all that 
has gone before” (p. 295). 

It would be unprofitable to dwell on the 
many shortcomings of the book. Almost 
every chapter bears evidence of the author’s 
lack of adequate knowledge both of his 
field and of the essentials of historiography. 
There is little indication anywhere that he 
clearly understands the forces which have 
produced a nominally independent Iraq. 
The organization of the book is as poor as 
its style is erratic. Many footnote refer- 
ences, especially in the earlier chapters, are 
inconsequential. Several chapters areirrel- 
evant to the theme suggested by the title 
of the book. Such exciting topical head- 
ings as “Foreign Interference, Confusion, 
Destruction” and “Occidental ‘Oleaginy’ in 
Occupied Territories” are not borne out by 
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the sterile text. A final chapter, “The 
Story in Brief,” essays a summary of the 
preceding twelve: it adds nothing. What- 
ever small virtue the book can boast is 
derived mainly from borrowed maps and 
textual materials: it has little inherent 
value. i 
Harror L. Hosxins 
Fletcher School of Law and Diplomacy 


Mannine, Waurm R. (Ed.). Diplomatie 
Correspondence of the United States, 
Inter-American Affairs, 1831-1860. Vol. 
V, Chile and Colombia. Pp. xl, 1015. 
Washington: Carnegie Endowment for 
International Peace, 1935. $5.00. 
Unfortunately diplomats usually limit 

their dispatches home to accounts of their 

current disputes with the governments to 
which they are accredited. They write 
little about their positive efforts to smooth 
relations and to establish their influence in 
important circles. They probably judge 
correctly that the home secretary is less 
interested in the oceans of liquid refresh- 
ment they have swallowed and the weary 
succession of dinners they have graced in 
the interests of their country than in 
prosaic, factual reports on pending diplo- 
matic negotiations. Hence this thousand- 
page volume of documents will doubtless 
prove to be of great value for the student 
of day-to-day problems of the diplomatic 
relations of the United States with Latin 

America. But one must not expect to find 

here many details of the informal and often 

more influential activities of our foreign 
officers. 

The first third of the volume concerns 
our relations with Chile dering a rather 
arid period. Our representatives were of 
course constantly exercised over the 
bugaboo of British influence, but most of 
their waking moments were spent trying 
to settle the claims of various United 
States citizens against Chile. One of these, 
the “Macedonian” claim, which strained 
relations to the breaking point, was finally 
referred for arbitration in 1858 to the King 
of Belgium. Problems occasionally arose 
when Chilean political refugees were grant- 
ed asylum in our consulates or legations. 
Some representatives attempted to keep 
Washington informed of Chilean public 
opinion, and it is interesting to find Spanish 
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American solidarity upheld in a red hot 
editorial in a Santiago newspaper, wherein 
the expansionist policy of the United States 
was condemned—particular exception be- 
ing taken to that part of President Bu- 
chanan’s message to Congress of January 7, 
1858, where he said: “It is beyond ques- 
tion the destiny of our race to spread 
themselves over the continent of North 
America, and this at no distant day should 
events be permitted to take their natural 
course.” 

The last seven hundred pages of the vol- 
ume are devoted to our relations with Co- 
lombia. The most important documents 
deal with problems of transportation across 
the Isthmus of Panama and with the 
negotiation and later interpretation of the 
treaty of 1846. The correspondence pub- 
lished here confirms Professor J. B. 
Lockey’s opinion that the clause by which 
the United States guaranteed the neutral- 
ity of the Isthmus was inserted because 
Colombia wanted it, not because the United 
States wished to fasten its grip upon a weak 
eountry. 

Lewis HANKE 

Harvard University 


Tuewe.t, Rexrorp G. and Leon H. 
Keysrerumve (Eds.). Redirecting Edu- 
cation. Pp. ix, 278. New York: Co- 
lumbia University Press, 1934. $3.00. 


In 1925 Columbia University embarked 
on a unique educational experiment. 
Teachers from a number of departments 
united in the development of a course de- 
voted to a consideration of the problems 
of our industrial civilization. The ap- 
proach of the course and the organization 
of its material were conceived of in terms 
of problems, with a consequent ignoring of 
the customary lines of demarcation between 
the academic disciplines involved. In the 
years since, courses similar in principle, if 
not always in content or scope, have been 
developed in a number of other institutions. 

These experiments have tended to create 
a challenge to certain rather fixed pedago- 
gical practices; to the philosophy of higher 
education, chiefly in the social sciences; 
and particularly to some vested academic 
interests. To these considerations the 
present volume is devoted. Five authors 
—Rexford Tugwell, Leon Keyserling, 
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Thomas Blaisdell, Charles Cole, and Joseph 
McGoldrick—have codperated in its writ- 
ing; the first two assume the further respon- 
sibility of its editorship. The subjects 
discussed by the authors in the order named 
are: “Social Objectives in Education,” 
“Social Objectives in the American Col- 
lege,” “Economics in the College,” “History 
in the College,” and “Political Science in 
the College.” 

All of the authors agree in their main 
contentions, whether stated in general or 
in specific terms. Education, they insist, 
must be redirected and rethought in terms 
of problems rather than of principles; its 
chief emphases must be upon social objec- 
tives rather than upon lines of departmental 
demarcation; its eyes must be turned from 
the past to the future; it must replace a 
devotion to time-honored principles with a 
faith in the possibilities of man’s conscious 
ordering of his world. 

Significant among the omissions of this 
volume are a consideration of experiments 
of a similar nature at other institutions 
(some are referred to, and many are not), 
and of the possible rôle of social sciences 
other than economies, history, and political 
science. Despite these, the book deserves 
careful reading. 

_ James H. S. Bossarp 

University of Pennsylvania 


Youna, Krmsatt. Source Book for Soci- 
ology. Pp.xvi,639. New York: Ameri- 
can Book Co., 1935. $3.50. 


This is a companion volume to the au- 
thor’s. Introductory Sociology, and consists 
of a well-selected group of 209 readings 
dealing with almost every phase of soci- 
ology. While these selections average but 
three pages in length they do not in general 
make choppy reading, owing to the careful 
organization of the volume, which, in parts 
and chapter headings, carries out the plan 
and arrangement of the textbook which it 
is intended to supplement. 

The appearance thirty years ago of 
Thomas Nixon Carver’s Sociology and 
Social Progress marked the beginning of a 
series of sourcebooks in general sociology, 
which included in recent years Davis and 
Barnes’ Readings and Wallis and Willey’s 
collection wrth the same title. 

The present work lives up to the tradi- 
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tions established by these earlier volumes 
and has the added advantage, in comparison 
with the last two, of being the product of 
a single hand. Unlike some of these earlier 
sourcebooks, Professor Young’s collection 
of materials is kept at every point strictly 
subordinated to the purpose and sweep of 
his own schedule of topics, whereas in the 
pioneer volume of Carver, excerpts running 
to a hundred or more pages in length de- 
tracted from both unity and continuity. 

Part One deals with “Groups, Culture 
and Personality” and presents materials 
from such well-known authorities as Cooley, 
Sumner, Malinowski, Kroeber, Ogburn, 
Park, and others. Part Two takes up 
“Geography, Race and Population,” which 
are covered, perhaps too briefly, in four 
chapters. Some admirable studies of dif- 
ferentials in population, notably Lorimer 
and Osborn’s brilliant Dynamics of Popula- 
tion, are drawn upon. Part Three affords 
a survey of “Societal Organization and 
Culture.” Among the institutional forms 
dealt with, industry and the state are 
conspicuously absent; but play and art, 
and science and philosophy are treated with 
a fullness not always conceded in soci- 
ological texts. Part Four on the “Funda- 
mental Processes of Interaction” provides 
some sixty-seven selections dealing with 
such matters as competition, codperation, 
conflict, accommodation, stratification, and 
assimilation. Part Five takes up “Phases 
of Social Control.” Diagrams, maps, and 
tables supplement the text, 

All in all, this work is as well qualified 
to serve as a one-volume encyclopedia of 
sociological data as any book which has 
come under the reviewer’s eye. It will in- 
terest the general reader no less than the 
student in college classes. 

Ervis B. Woops 

Dartmouth College 


Gurman, S. C. Inventing the Ship. 
Pp. 294. Chicago: Follett Pub. Co., 
1935. $2.50. 

. The Sociology of Invention. Pp. 
xiii, 185. Chicago: Follett Pub. Co., 
1935. $2.00. 

An outstanding characteristic of our 
modern world is its accelerating tempo of 
technical change, which seems to flow from 
great discoveries and inventions. In many 
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ways these changes have made our lives 
more secure and comfortable and prosper- 
ous than those of our forebears; on the other 
hand, the difficulties of adaptation are 
attested by every newspaper's accounts of 
traffic crashes and technological unemploy- 
ment. Among the many types of com- 
mentary which these phenomena have 
evoked is a literature of scientific research 
on causation to and from invention; and 
within this field some of the best work has 
been done by Dr. Gilfillan, who sums up 
his studies in the two compact volumes 
here under review. I shall speak first of 
some general features of these books; then 
of his main analysis; and finally of his 
practical recommendations. 

Our author is too inventive of reformed 
spelling and citation apparatus for the 
greatest comfort of his reader; on the other 
hand he earns our gratitude by the care 
which he has lavished on indexes and 
bibliographies. Being human, he had his 
enthusiasms and prejudices, but these are 
kept in check to a remarkable degree by 
several factors. His exceptional linguistic 
ability is one; moreover, among the tongues 
which he reads and writes fluently (his 
rhetorical style I find very attractive) is 
the statistical language—though he does 
not find a great deal of occasion to use its 
more recondite forms in these treatises. 
Finally, he has worked up the history of 
inventions relating to the merchant ship, 
for the deliberate purpose of obtaining a 
perspective for his wider generalizations 
about invention. 

Each volume is complete in itself, but 
The Sociology of Invention can be best ap- 

` preciated by one who has ead Inventing 
the Ship, wherein the complete Jandlubber 
is assisted by eighty illustrations and dia- 
grams. Gilfillan emphasizes the point that 
builders and users of ships have always 
been rather conservative about innovations, 
in part at least because of the obvious need 
for large factors of safety; and we may add 
that the rather small volume in which any 
novelty pertaining to shipping could be 
exploited by the inventor would seem to 
make the field less attractive than manu- 
facturing to inventors and their backers. 

In The Sociology of Invention Gilfillan 
applies his maritime material, and much 
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add tional evidence, to further elaboration 
of h s thirty-eighth formal “Social Principles 
of Invention.” These are grouped in refer- 
ence to the concept of invention, in its 
dousle aspect of gradual accretions and 
crudal steps; and to matters of inventive 
causation, including characteristics of in- 
ventors and their managers. In this cata- 
logue of principles the author has organized 
the contributions of other scholars with 
rare logic and judgment, adding some im- 
portant bits of insight. Each proposition 
is naturally somewhat debatable; for ex- 
ampie, No. 13, “The perfecting of a type of 
objet mechanically is evidenced by its 
attamment of beauty”; and No. 14, “Inven- 
tions having each their own trend, and their 
understandable causation, they can be and 
have been successfully predicted centuries 
ahead.” Yet I think none of the thirty- 
eight dicta will be dismissed by anyone who 
has istened to its author’s defenses of it, , 
as alssurd or trivial or logically duplicated 
by another. In particular, Gilfillan strikes 
a fair balance between the extreme view 
that individual inventors are all-important, 
and -he opposite claim that they are unim- 
portent. He amplifies the principle which 
Ogbırn has made familiar, that “inventions 
are inevitable,” by the following proposi- 
tion: 

“32, Equivalent invention: perceived 
need: are met by various unlike, as well as 
dupliate solutions, so that any great inven- 
tion :s simultaneously paralleled by other, 
often: utterly dissimilar means for reaching 
the same end at the same time, e.g., reach- 
ing California by clipper, steamer, pony ex- 
press railroad and telegraph; .: . 

“3E. Hence no single invention ever revo- 
lutiorizes civilization, nor brings, simply 
through having been invented, any im- 
portant changes in the life of the mass: of 
men.” 

Gilillan’s suggestions on present-day 
social policies include a strong argument for 
nonccmmercial subsidies to fundamental 
and radical inventions, which commonly 
require long and expensive developmental 
work. He also accumulates an impressive 
weight of arguments and evidence to show 
that ic is very doubtful whether the patent 
systern earns its keep; yet he does not call 
for ary immediate and sweeping reform—. 
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rather for a new commission of inquiry 
which shall not be dominated by the patent 
system’s' vested interests. Meanwhile it 
were well that Gilfillan and other profound 
students of these matters should elaborate 
and publish their own minority reports as 
to what should be done in order better to 
promote inventions—especially, perhaps, 
inventions which would make the processes 
of assimilation of other inventions less 
painful to the body social. 
Z. C. Dickinson 
University of Michigan 


Kors, J. H., and EDMUND DES. BRUNNER. 
A Study of Rural Society, Its Organiza- 
tion and Changes. Pp. xiv, 642. Bos- 
ton: Houghton Mifflin Co., 1935. $3.50. 
Fifteen years ago rural sociology was 

fathered by an agricultural economics 

which was showing some signs of future 
genius, and mothered by that combination 
of Spencerism and Marxism known as gen- 
eral sociology. Since that time rural 
sociology has grown, while agricultural eco- 
nomics has turned toward class propaganda 
and general sociology has remained in- 
nocuous. This text by these two national 
rural leaders is one of the signs of this 
developing intellectual maturity. In it one 
finds a careful reporting of the essence of 
the important research concerning Ameri- 
can rural problems during these fifteen 
years. It contains an emerging concept of 
sociology as a generalized social science. 
Rural sociology is conceived as knowledge, 
not as romanticism or rural class propa- 
ganda. A rounded system of philosophy 
is beginning to appear. Little by little, as 
one proceeds through this text, an orderly 
and systematic thesis begins to unfold. 

The chapters seek to describe and classify 

the phenomena of rural social life under a 

thesis that rural sociology is a systematic 

attempt to construct the rural part of a 

national social policy. 

However, in spite of these important 
signs of intellectual maturity, certain of the 
defects of youth still appear. The discus- 
sion of the life cycle of the rural family 
(pp. 33 ff.) is without great intellectual 
depth. Chapter IV on “Agricultural Vil- 
lages” is weak in empirical philosophy. 
The failure to*differentiate and clarify the 
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structure and dynamics of commercialized 
rural life weakens Chapter VI. In Chapter 
VII and elsewhere the failure to understand 
the sociological concept of individualism 
(Durkheim, Tönnies, and others) detracts 
from the work. In Chapter VII the analy- 
sis of changing morphological design would 
be helped if the authors were acquainted 
with the Augustinian attempts to preserve 
the birth rate (three in Rome, four in Italy, 
and five in the provinces) and many similar 
urban-rural morphological studies. They 
would then see Iowa history as a part of 
world history. The more rapid decline of 
the birth rate in the tiers of counties far- 
thest from the urban centers is a fact re- 
lated to the more rapid decline of birth 
rates among Catholics and in the rural 
states of the United States. Incidentally, 
on p. 577, a question is raised on the future 
of the rural birth rate which the authors 
have already answered in part on pp. 185 
et passim. In Chapters VIII, XI, and else- 
where the authors show by their lack of 
knowledge of the Negro, French, and 
Mexican cultures in the United States that 
a rural sociology with a Southern back- 
ground is badly needed in this country. 
On p. 240 the concept of homogeneity is 
handled carelessly. Homogeneity within a 
community is one type, and within an oc- 
cupational class is another. Rural com- 
munities may be homogeneous, but the 
American rural population is not. 

The treatment of the AAA is more 
balanced than most studies of the subject, 
but still many of the deceptive slogans of 
its protagonists are included without ques- 
tion. “Regimentation” becomes “democ- 
racy”; net losse$ in freight to the railroads 
become “gains”; two evils are as justified 
as one; the farmers who are temporarily 
gaining “favor” it; the acres taken out of 
preduction now go to “vegetables,” home 
food; the rural depression “caused” the 
urban; and so forth. 

On the whole, however, this work appeals 
to the reviewer as being the soundest purely 
American rural sociology which has yet ap- 
peared. It suggests that in this maelstrom 
of confused thinking about the relation of 
agriculture to American national life there 
is still some hope that a historically valid 
sociology may gain the upper hand. This 
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text approaches but does not gain this ob- 
jective. 
CARLE C. ZIMMERMAN 
Harvard University 


Tuomrson, Warren S. Population Prob- 
lems. 2nded. Pp. xi, 500. New York: 
McGraw-Hill Book Co., Inc. 1935. 
$4.00. 

Professor Thompson’s first edition, which 
appeared five years ago, gained its deserved 
place as the standard general work on 
population problems. Presented in the 
form of a textbook, it proved to be a work 
which no one interested in the subject could 
disregard. For the general student and in- 
terested reader, it was a comprehensive and 
authoritative treatment of the subject as 
well as a handy reference for otherwise 
inaccessible data. For the special student 
it was the systematic presentation of the 
views of one of the field’s leading research 
students. 

The second edition is the worthy suc- 
cessor of the first. It is substantially 
enlarged, revised, and brought up to date. 
All the chapters of the first edition remain 
in revised form but their order has been 
changed, to the marked improvement of 
the book’s logical development. There is 
also a new chapter, “Industrialization and 
Population in China.” 

The first seven chapters deal with popu- 
lation policies in former times, Malthusian 
and post-Malthusian theories, the relation 
of agriculture, industry, and commerce to 
the support and growth of the population, 
and the special problem of China. The 
next eight chapters discuss the specific 
elements of population® structure and 
growth, their trends and consequences. 
The Negro is the subject of one chapter, 
and the city of four. Problems of the qual- 
ity of the population are discussed in two 
chapters, and those of the differential birth 
rate and international politics, migration, 
the optimum population, and the control of 
population in one each. There is a well- 
selected bibliography of more than four 
hundred titles. 

Nothing approaching an adequate criti- 
cism of the book’s many merits and few 
minor weaknesses is possible here. The 
author is at his best in the discussions of 
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population growth and industrialization, 
and of the city. As in the first edition, the 
treatment of the problem of the quality of 
the population is inadequate. The author 
avoids any serious consideration of the sub- 
staatial body of relevant data on the basis 
of nis view that we know little about what 
corstitute desirable qualities, and less about 
how they are to be achieved. In the 
present state of our economic productivity, 
he is inclined to think that a more intelli- 
gert race would be bored with the hum- 
drum task of making a living, and to 
wonder whether groups which fail to re- 
produce deserve to inherit the earth. 

For present purposes, the matter may be 
summed up by saying that in the process 
of presenting an extremely able, penetrat- 
ing and yet comprehensive discussion of 
population problems, the author has taken 
the opportunity of riding his hobbies. For 
the most part they are acceptable hobbies, 
well ridden. 

Frank W., NOTESTEIN 

Milbank Memorial Fund 


Keswepy, ALBERT J., et al. Social Settle- 
tents in New York City. Pp. xx, 599. 
New York: Columbia University Press, 
1935. $5.00. 
£ series ofexcellent research studies, hav- 

ing for its purpose the development of a 
background for the more effective planning 
anc functioning of the social and health 
services in New York City, has been made 
in recent years by the Research Bureau of 
the Welfare Council of that city, under the 
gereral direction of Dr. Neva Deardorff. 
Among these studies, Davis and Jzrrett’s 
thocough Health Inventory of New York 
City, Jarrett’s monumental Chronic Illness 
in lew York City, and Huntley’s penetrat- 
ing analysis of Financial Trends in Or- 
garézed Social Work in New York City are 
particularly well known as significant con- 
trikutions to the scientific literature of 
modern social work. 

The present volume is an inventory of 
the services rendered by the social settle- 
meats of New York City, “an appraisal of 
the quality of work done by the houses, and 
an examination of their general administra- 
tive organization.” After an introductory 
chapter which locates and briefly describes 
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the various settlements, thirteen distinct 
phases of settlement work are analyzed in 
as many chapters. Five of these chapters 
had been published previously, and the 
others had been widely circulated in mimeo- 
graphed form. Al have been in existence 
since 1931. They are now brought to- 
gether in one volume and made accessible 
in convenient form to a wider range of 
readers, 

This study compares favorably with the 
others in the present series, both for the 
insight it furnishes and for the thoroughness 
of its execution. The salient points of each 
chapter are simply and tersely summarized. 
The prejudices of the reviewer lead him to 
make one suggestion, applicable to this as 
to many other pieces of research—there 
should be a brief summary and integration 
of the findings as a whole, either at the 
beginning or at the end of the study. It 
is his further prejudice that it should be 
made at the beginning. 

James H. S. Bossarp 

University of Pennsylvania 


Guvuscx, SHenpon and Exranor. Five 
Hundred Delinquent Women. Pp. xxiv, 
589. New York: Alfred A. Knopf, 1934. 
$5.00. 

Beano, Bente Boone. Juvenile Probation. 
Pp. xiv, 219. New York: American 
Book Co., 1934. $2.25. 


The passing years have brought home to 
all concerned with punishment the im- 
perative need for knowledge regarding the 
effectiveness of penal and correctional 
measures. We are no longer satisfied with 
bland assumptions of success. Truth is 
needed as basis and guide for the penology 
of the future. The Gluecks have done 
pioneer work on this problem, and continue, 
by the publication of Five Hundred Delin- 
quent Women, a series of studies which are 
held in high esteem by criminologists the 
world over. The book is the report of a 
research undertaking which involved a 
careful analysis of all available data con- 
cerning five hundred women whose parole 
from the Massachusetts Reformatory for 
Women expired between 1921 and 1925—a 
survey of their physical, mental, and social 
characteristics, their conduct and experi- 
ences immediately before their commitment 
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to the reformatory, during their residence 
in the institution, and for five years after 
the expiration of sentence and the ante- 
cedent period on parole. The questions 
that clamored for answer were numerous, 
and among them dominated those concern- 
ing the validity of present methods and 
techniques of institutional treatment and 
parole supervision in bringing about social 
rehabilitation of those subjected to them. 
The technique of investigation adopted 
is mainly statistical, the authors holding 
that “case histories are impressionistic; 
though they suggest hypotheses, they sup- 
ply no reliable estimate of the extent and 
ramifications of the problems involved in 
delinquency. The statistical method brings 
us nearer to the goal” (p. 63). This has 
not prevented the authors from making 
effective use of a wealth of case material 
for illustrative purposes, but it is the statis- 
tical survey which leads to the conclusions 
that the women studied “were most un- 
fortunate in their biologic, social, and eco- 
nomic background,” showing “physical and 
mental handicaps, broken and inadequate 
homes, early uprooting of family ties, ab- 
normal environmental experiences, limited 
educational achievement, necessity for 
early self-support, poor industrial adjust- 
ment, hazardous recreations and habits, un- 
wholesome companionships and wants, and 
. early signs of such antisocial traits of 
character and behavior as are commonly 
designated delinquent or criminal” (p. 86). 
It is no wonder that with such material 
to work with, the total good effect of institu- 
tional or parole treatment proved negligible, 
even though here and there a case is cited 
in which rehabilitation may be assumed to 
have been caused chiefly by such treatment. 
An important part of the book is devoted 
to the exposition of a technique for predict- 
ing behavior which the authors hope may 
prove of assistance to the courts and to the 
institution and parole authorities. An ad- 
mirable feature is the detailed description 
of the techniques of investigation, not only 
permitting an intelligent critique of the 
results but also enabling others to make 
comparable studies. As a whole the book 
adds to the well-merited reputation of the 
authors as careful and skilled researchers 
in the criminological field. 
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In the prior book on 1000 Juvenile 
Delinquents the Gluecks had come to the 
conclusion that the juvenile court of Bos- 
ton, even when aided by the expert advice 
. of the Judge Baker Foundation (now the 
Judge Baker Guidance Center), had on the 
whole been unable to assist greatly in the 
rehabilitation of its wards. Miss Beard’s 
book on Juvenile Probation, based upon a 
study of cases cleared through the Founda- 
tion, was at the time of its publication 
hailed as disproving these gloomy conclu- 
sions. Since the Directors of the Founda- 
tion have themselves recently repudiated 
Miss Beard’s study as invalid, there is little 
need to review it. 

THORSTEN SELLIN 

University of Pennsylvania 


Mooney, Martin. Crime Incorporated. 
Pp. 278. New York: Whittlesey House, 
1935. $2.50. 


This is one of the most shocking books 
this reviewer has ever read, because if it is 
literally true—and it carries the indorse- 
ment of the Director of the Federal Bureau 
of Investigation—it discloses a condition of 
civic immorality which should arouse every 
decent citizen. The author, crime reporter 
of a New York City newpaper, has ap- 
parently had amazing opportunities to 
become acquainted with the operation of 
criminal rackets and organizations. He 
describes them in some detail, from the 
bagatelle boards owned and “rented” by 
the racketeers, to the traffic in vice and the 
parasitic “unions” or “associations” which 
extort “protection” money from business 
men. His description of the actual leaders 
of these illegal enterprises in New York 
City and its surrounding territory strike 
the reader as fantastic, for they are said 
to include prominent leaders in local and 
national politics, and members of the bar, 
as well as underworld characters; but that 
there is truth in his analysis is borne out by 
the unquestionable fact that local govern- 
ments seem unable to stamp out rackets 
which hardly could exist without the con- 
nivance of public officials in political bond- 
age and the toleration of an apathetic 
citizenry. 

THORSTEN SELLIN 

University of Pennsylvania 
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‘Karsten, Rararn. The Head-huniers cf 
Western Amazonas. Pp. xvi, 598. Hel- 
sngfors: Societas Scientiarum Fennica, 
1335. 

Despite its rather sensational title, this 
work is a large, sound, scientific, anthro- 
pological monograph. A map, thirty-four 
plates—most of which contain two or more 
phctographs and some of which are colored 
drawings—many text figures, a detailed 
Takle of Contents of twelve pages, and an 
Ind=x of equal size make the work of ready 
reference. The inclusion of a bibliography 
would have made its scientific value nearly 
perzect. The most pertinent works are, 
however, mentioned in text or footnotes. 

‘The monograph is the result of four years 
of travel (1916-1919 and 1928-1929) 
among the natives of Eastern Ecuador, and 
combines and continues Dr. Karsten’s 
earEer and more specialized monographs, 
especially his Blood-Revenge, War and 
Vicvory Feasts (Bull. 79, Bureau of Ameri- 
can Ethnology, Washington, 1923). ` 

A mere list of chapter headings would fll 
most of my allotted space. The work is 
divided into seven parts: My Journeys in 
Western Amazons (66 pp.), Material Cul- 
ture (94 pp.) , Social Life (74 pp.) , Warfare 
and Victory Feasts (110 pp.) , Religion, Art, 
Science (140 pp.), Myths (23 pp.), and 
Language (44 pp.). 

The Jibaros are probably the largest tribe 
east of the Andes. They inhabit the virgin 
forests and subsist by hunting, fishing, and 
agriculture. Food is plentiful. Although 
long in contact with whites, their material 
culture has been little affected by modern 
civifization; their social, intellectual, and 
religious life practically not at all. The 
nation is split up into many. tribes, sub- 
tribes, and families. Each family has its 
large communal house at some distance 
frora the rest. The rule is patriarchal, and 
all other groups not connected by con- 
sanguinity, even though speaking the same 
tongue, are potential or actual enemies. 
Endogamy is the custom. Many taboos, 
restrictions, and ceremonial observances 
characterize customs and religion. 

The large part that war plays in the 
cultire of the Jibaros may possibly be ex- 
aggerated through the especial interest of 
investigators in this phase, a natural pre- 
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occupation, since the Jibaros are famous 
primarily for their manufacture of tsantsas, 
the shrunken heads of their enemies, human 
heads reduced to the size of an orange. 
The traffic in these is now illegal, but still 
brisk and profitable. Nevertheless, war 
and revenge certainly play a most promi- 
nent réle. Wars are family affairs, under- 
‘taken in revenge for a slain relation. A 
stealthy night attack on a house with the 
massacre of all the inhabitants and the 
capture of a head or two is the extent of the 
“war.” All deaths are considered due to 
_malevolence, either human or demoniacal, 
by weapons or witchcraft, and all such 
must be avenged. 
The section on linguistics is rather 
amateurish, 
J. ALDEN Mason 
University of Pennsylvania 


A REJOINDER 


We are glad to publish the following re- 
joinder by the authors of Personality and 
the Family to the review of their book which 
appeared in the September 1935 volume of 
Tus ANNALS, 


May we point out certain false impressions 
conveyed in the review of our text, Personality 
and the Family, by Kingsley Davis, in the Sep- 
tember number of Tue ANNALS? 

Mr. Davis began his review by saying: “This 
pious work sets forth the tenets of Christian 
morality in so far as they concern proper familial 
conduct.” Anyone who consults the book will 
find that- neither “Christ,” ‘“‘Christian,’’ nor 
“Christianity” appears in any chapter heading, 
and that they are not referred to in the index. 

A fairly impartial and objective idea as to the 
types of source materials used in a scientific book 
may be gained from a list of the authors most 
frequently referred to in it. According to the 
index, the following have each been cited on three 
or more pages of this text: Ralph P. Bridgman; 
Dorothy Dunbar Bromley; Katharine Bement 
Davis; Robert L. Dickinson; Havelock Ellis; 
Francis Galton; Ernest R. and Gladys H. Groves; 
Benjamin Gruenberg; Gilbert V. Hamilton; 
O. L. Harvey; Hildegarde Kneeland; Maurice 
H. Krout; Theodore Lentz; William F. Ogburn; 
Raymond Pearl; Paul Popenoe; Bertrand and 
Dora Russell; Karl de Schweinitz; and Mrs. 
Chase Going Woodhouse. Not one of these, so 
far as the authors are aware, is a theologian. 
They are psychologists, social workers, sociol- 
ogists, statisticians, medical research workers, 
and biologists» 
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The authors believe that the available statisti- 
cal, medical, and case data indicate that mo- 
nogamy is more productive of marriage happi- 
ness, mental integration, business and profes- 
sional success, health, and other widely desired 
conditions than is promiscuity. If Mr. Davis’ 
believes that this conclusion is unsound, it would 
have been in order for him to refer, at least 
briefly, to the data on which he founds that 
belief. He has not done so. 

The review implies that the authors are in- 
dulging in circular reasoning when they employ 
the basic principle that the motive of life is to 
function. Mr. Davis seems to feel that he has 
proved this by reducing the principle to the 
statement that “the motive of life is life.” But it 
is perfectly rational to take the position that 
basic motivation is inherent rather than deriva- 
tive—that life processes themselves, rather than 
any ulterior goal or product, are the real motivat- 
ing values. This idea is in contrast with the 
theological conception that the proper object of 
activity is to promote righteousness as an end in 
itself. It is also in contrast with the hedonistic 
view that the motive of life is the search for 
pleasure or happiness. It holds that intense 
experience is valuable, and is even valued, at 
times, when it is painful. Ample data can be 
cited to support this view. It is in general ac- 
cordance with the four wishes of Thomas; but 
the present authors believe that all of those 
wishes are summarized and explained by the 
principle that the motive of life is to function. 

The critic is justified in asking for a definition 
of the term “functioning.” May we submit the 
following: “The functioning of an organism, a 
personality, or a social group consists in the 
employment of the structure of that organism, 
personality, or group.” In recognizing this as 
the basis of social valuation, it is of course neces- 
sary to take a long-run perspective, and a socially 
inclusive view. In order to continue function- 
ing, the individual must act in ways which tend 
to preserve and to develop the structures of his 
body and his p@rsonality, and which achieve a 
workable adjustment with his social environ- 
ment. Personality and the Family {follows 
through the implications of these principles, in 
the light of available scientific and common- 
sense data, in relation to family life. 

Horney Harr 
Erra B. Hart 
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A National Labor Policy 


By Frances PERKINS 


or policy in a democracy is not a 
program conceived by a govern- 
ment. It is a program of action which 
the people who earn their living as wage 
earners and those who employ them in 
a profit-making enterprise must work 
out together in a society which develops 
naturally out of the work that they do 
and the life that they lead. The 
function of government is to serve as a 
stimulating agent to facilitate the for- 
mation of such a policy, which will be 
just and fair to all the people and in 
the line of human progress. 

Hand in hand with the growth of our 
institutions, a labor policy is develop- 
‘ ing. It is in somewhat more than a 
rudimentary stage. It is, like all so- 
cial institutions, a growing, living 
thing, subject to such change and re- 
vision as the economic and political 
consciousness of the wage earning and 
employing groups, the experiences of 
life, and a growing sense of justness 
make possible. It will be realistic, 
flexible, practical, and based upon the 
habits of people and the prevailing 
necessities of production and distribu- 
tion, rather than upon predetermined 
conceptions of human relationships. 


ELeMEnNtSs oF LABOR Po.uicy 


Among the first items in this growing 
labor policy of the American Govern- 
ment are the following: 


1. That the Government ought to 
do everything in its power to establish 
minimum basie standards for labor, 
below which competition should not be 
permitted to force standards of health, 
wages, or hours; 

2. That the Government ought to 
use its influence to bring about ar- 


rangements which will make possible 
peaceful settlements of controversies 
and relieve labor of the necessity of re- 
sorting to strikes to secure equitable 
conditions and the right to be heard; 

8. That the ideal of Government 
should be, through legislation and 
through coöperation between employ- 
ers and workers, to make every job the 
best that the human mind can devise 
as to physical conditions, human rela- 
tions, and wages; 

4, That Government should encour- 
age such organization and development 
of wage earners as will give status and 
stability to labor as a recognized im- 
portant group of citizens having a con- 
tribution to make to economic and po- 
litical thought and to the cultural life 
of the community; 

5. That Government ought to ar- 
range that labor play its part in the 
study and development of any eco- 
nomic policies for the future of the 
United States; and, 

6. That the Government should 
encourage mutuality between labor 
and employers in the improvement of 
production and in the development in 
both groups of a philosophy of self- 
government inthe public interest. If 
labor’s rights are defined by law and 
by government, then certain obliga- 
tions will of course be expected of wage 
earners, and it is for the public interest 
that those obligations should be de- 
fined by labor itself, and that such 
discipline as is necessary should be self- 
imposed and not imposed from without. 
This is the basis of all professional 
codes of ethics in modern society. 

There are many signs at the present 
time, with the growth and the recogni- 
tion of the importance and significance 
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of the labor groups in our common civ- 
ilization, that as labor gains status in 
the community it also imposes upon 
itself those rules of discipline and self- 
government necessary for the mainte- 
nance of that status. 


CHANGED STATUS or LABOR 


The Federal Government has raised 
the status of labor in a number of im- 
portant respects. It not only reit- 
erated in the much discussed Section 
7 (a) the right of workers tc organize 
and bargain collectively through repre- 
sentatives of their own choosing, but it 
specifically prohibited employers from 
requiring their employees as a condi- 
tion of employment “to join any com- 
pany union or to refrain from joining, 
organizing, or assisting a labor organ- 
ization of his own choosing.” 

The Federal Government has not 
only modified the substantive law in 
this important respect, but has also 
set up impartial tribunals to hear and 
adjust complaints of its violation, 
notably the National Labor Relations 
Board and its regional labor boards. 

Workers have also been accorded di- 
rect representation on various govern- 
mental agencies, so that they are as- 
sured a voice in the development of 
administrative orders that give effect 
to statutory law. Thus, the National 
Recovery Administration Labor Ad- 
visory Board, consisting of representa- 
tives of workers, was created to review 
and make recommendations concern- 
ing every proposed code of fair compe- 
tition before its approval by the Ad- 
ministrator and the President. Like- 
wise, the Public Works Labor Advis- 
ory Board was created to review and 
make recommendations concerning all 
proposed labor regulations before their 
adoption by the Public Works Ad- 
ministrator. 

During the period of activity of the 
National Labor Board, named by the 


President in August 1933, there was a 
great increase in organization among 
workmen and in the membership of 
unions, largely in response to the op- 
portunity given for organization and 
collective bargaining under the terms 
of Section 7 (a) of the National In- 
dustrial Recovery Act. This Board 
was frequently called upon to pass 
upcn claims of discrimination for 
union activities and to set up a method 
of naking it possible by ccnciliation to 
arrenge for collective bargaining be- 
tween employers and employees that 
the law anticipated. 

Employers frequently challenged the 
rigtt of certain unions to represent the 
workers in their plants, and for the 
first time there arose the conception of 
determining by a vote of the workers 
themselves, who shall represent them 
for collective bargaining purposes. 
Ths was a new and what was to prove 
a Significant step in the history of 
American labor policy. It came about 
through experience with situations 
which had proved difficult. On the 
sugzestion of the Board that a vote 
be taken in the plant, and on the ac- 
quiescence of the employers, elections 
were held under the auspices of the 
Labor Board. 

Such elections were conducted fairly, 
intelligently, and in the way in which 
ordinary elections are held. It was 
taken for granted in the original elec- 
tions that the group or committee that 
hac the largest number of votes would 
represent all the workers in the plant. 
Several such elections were held, and 
both employers and employees ac- 
cepted the results. In some cases, 
however, the right of those elected to 
represent the minority who had not 
voted for them was questioned. It 
was out of this practical experience 
that the ruling, at first Informal and 
later formalized, of the right of the 
majority so elected to deal,with employ- 
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ers on behalf of all the employees in the 
plant, came into being. This was later 
known as the right of majority rule. 

The American policy in this field 
will undoubtedly be a gradual growth 
based on experience and on the con- 
cepts of the free right of labor to 
organize without interference by em- 
ployers, the wisdom of collective bar- 
gaining between employers and their 
freely organized employees, and the 
encouragement of the principles of 
mutual coöperation by the improve- 
ment, of production and working condi- 
tions through such association. 


Errects oF THE WAGNER Act 


The Wagner Act, creating the Na- 
tional Labor Relations Board, aims 
to bring about better relationship be- 
tween labor and management. I am 
confident it will accomplish this pur- 
pose and be as beneficial to employers 
as to workingmen. Through provid- 
ing-an orderly procedure for determin- 
ing who is entitled to represent the 
employees, the Wagner Act should re- 
move one of the chief causes of waste- 
ful economic strife. It seeks, by pre- 
venting practices which tend to de- 
stroy the independence of labor, that 
freedom of choice and action which is 
justly the right of every worker 
within its scope. 

With the guarantee to labor of the 
right of free association and the pro- 
vision of necessary safeguards against 


abuse of the right, with the establish- 
ment of the National Labor Relations 
Board, with the assistance of such spe- 
cial industrial boards as in textiles, 
steel, railroad transportation, and bi- 
tuminous coal, and with the Concilia- 
tion Service of the United States De- 
partment of Labor, we should be able 
to look forward confidently to a fairer 
and more scientific handling of the 
problems involved in relationships be- 
tween employers and employees than 
we have ever had before. 

This means not merely that strikes 
and lockouts may be fewer, but that 
the fundamental causes of such dis- 
orders may be intelligently diagnosed 
and remedies quickly provided through 
the agency. of such boards. Wage 
earners and employers have shown a 
growing disposition to avail themselves 
of the fair and impartial services of 
these Government boards. They are 
really set up for the purpose of keeping 
industrial peace for the benefit of em- 
ployers and workers and in the public 
interest. These agencies will gather 
authority as the years go on; and as the 
spirit of coöperation between employers 
and employees continues to grow, as 
they become increasingly aware that it 
is in their interest and in the interest 
of the public as well, we will find the 
good offices of these boards being 
sought more and more as a voluntary 
substitute for Jong and costly strikes 
and lockouts. 


Frances Perkins is Secretary of Labor, Washington, 
D. C. From 1910 to 1933 she was active in public 
service in New York State, serving variously as secre- 
tary of Consumers’ League, executive secretary of Com- 
mittee on Safety and of Council of Organization for 
War Service, director of investigations for State Factory 
Commission, commissioner of State Industrial Com- 
mission, director of Council on Immigrant Education, 
and chairman of State Industrial Board. She is 
author of numerous books, the latest of which is “People 


„at Work” (1984). 


Organized Labor’s Role in Our Economic Life 


By Grorce SouLe 


ee familiar charges against organ- 
ized labor, by which the action of 
our open-shop employers is rational- 
ized, would, if true, indicate that its 
réle is almost entirely an antisocial one. 
It is said that unions discourage the 
introduction of new machinery and 
processes, that they enforce the hiring 
of less efficient in preference to more 
efficient workers, that by adopting 
make-work practices they compel the 
employment of more operatives than 
are necessary for a given task, that they 
practice collective restriction of out- 
put, or even sabotage, that by striking 
they interrupt production and disor- 
ganize the smooth operation of the eco- 
nomic system, and that they constitute 
breeding grounds for racketeering and 
even civil violence. In short, the anti- 
union employer’s belief is that they 
contribute to general poverty and in- 
security. 

The conservative economist puts 
somewhat the same case in more theo- 
retical form. The material welfare of 
any society at a given time is a func- 
tion of its production, and the distribu- 
tion of the income produced is, in the 
large, dependent on economic law. 
Labor organizations cafi do nothing to 
increase the total real income, or the 
part of it that goes to the workers as a 
whole. Strongly organized unions can 
sometimes, by monopolistic methods, 
enlarge their share of the income at the 
expense of the rest of the workers, but 
this is not to be commended. When 
such extortion is not possible, the 
attempt to gain more than the condi- 
tion of a given industry will permit so 
reduces profits as to discourege enter- 
prise and increase unemployment in 
that industry itself. Successful unions 


and labor parties create rigidities in the 
cost and price structure which are 
harmful both in prosperity and in de- 
pression, because the economic system 
can operate well only when costs and 
prices are flexible, making possible 
quick and easy adjustments to new 
situations. 


Lasor Power anp Economic 
STATUS 


That there must be flaws in this 
reasoning is indicated by a superficial 
survey of conditions in the chief indus- 
tria. nations of the world. One would 
expact those nations in which labor or- 
gan_zation is weak or nonexistent to be 
the most secure and the farthest ad- 
vanced, in a material sense, while those 
nations where labor is generally organ- 
ized and powerful should be backward 
and especially subject to calamity. 
Yet almost the exact contrary is true. 

At one end of the scale we find the 
Soviet Union, which has for the past 
eigl-t years made more rapid progress 
in production than any other nation, 
and has not been perceptibly affected 
by the world-wide depression; in that 
naton labor is organized in control of 
the state itself. This is doubtless an 
unfair example, because the action of 
unions in the Soviet State is quite dif- 
ferent from their réle in a capitalist so- 
ciety. 

Eut next in the scale we should 
prozably have to place Sweden, where 
unions are powerful both economically 
and politically, and where the depres- 
sior has been comparatively mild and 
progress in social welfare has been 
rap:d. In Sweden capitalism still ex- 
ists although it has been considerably 
modified by the Labor Party, which has 
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long been powerful and is now in con- 
trol of the government. 

England suffered less severely than 
the United States in the depression, 
and has recovered more promptly and 
fully; there the unions are powerful in 
nearly every basic industry as well as 
in Parliament. 

Czechoslovakia, where labor is 
strong, has come through remarkably 
well. 

In France labor is less well mobilized 
for collective bargaining than in Eng- 
land, though it has strong political 
organization. France seemed for a 
time to be exempt from the worst rav- 
ages of depression and never has suf- 
fered so severely as this country, but 
is now, under a conservative govern- 
ment, behind the procession of recov- 
ery. 

At the low end of the scale stand 
Italy and Germany, where the authen- 
tic labor movement has been destroyed 
and neither genuine collective bar- 
gaining nor political representation of 
labor exists, and where the life of the 
people becomes steadily harder, and 
economic ruin impends. 

It may justly be replied that other 
factors than the degree of labor’s 
power play a large part in the differing 
economic status of these countries; 
but this reply gives away the main 
case against the unions. For it ad- 
mits at least that a favorable economic 
situation or a sound economic policy 
will yield its benefits no matter how 
strong the unions are, while the weak- 
ness of labor is no automatic guarantee 
of public welfare. And it would be 
strange indeed if this correlation be- 
tween strong labor and a salutary 
economic situation or policy were 
purely a matter of chance. 


CHARGES AGAINST BUSINESS 


A favorite reply of organized labor’s 
defenders to *the familiar charges is 


merely tu quoque. Capitalistic monop- 
olies are far more effective in restricting 
output than are labor organizations. 
While business objects to “artificially” 
set wages and the increase of costs due 
to shorter hours or better working con- 
ditions, it sets up more important 
rigidities of its own through price con- 
trols, tariffs, and creation of fixed 
charges. The major interruptions of 
production, such as we see in depres- 
sions, are due not to strikes of labor 
but to strikes of capital. Stubborn 
protection of the interest rate, or of the 
yield of fixed debts while the price 
level is falling, through a “sound 
money” policy or otherwise, is one of 
the greatest elements of rigidity post- 
poning a revival when a depression has 
occurred. Even strikes of labor are 
often precipitated or prolonged by ob- 
durate employers who are not willing 
to share with their workers the bene- 
fits that ought to be derived from tech- 
nical progress. Civil violence is more 
often encouraged by the reactionary 
employers who hire strike-breakers 
than by the unions. Racketeering is 
an accessory of dishonest and monopo- 
listic business, which corrupts unions 
for its own ends. 

These charges are true enough, but 
the inference from them, if that is all 
there is to be said, is scarcely tenable. 
The indicated policy would be to abol- 
ish collective restrictions by labor and 
capital alike. It would be to attempt 
to return to the classical economist’s 
Garden of Eden of pure competition, 
small units of production, flexible 
prices and costs, free trade, and virtu- 
ally complete laissez faire. Such a 
paradise never existed, and the trend 
of economic history is steadily away 
from it. The only forces that could 
be called upon to prevent or defeat 
labor organization are the self-same 
forces that constitute the powers of 
organized capital. Any anti-labor in- 
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dustrial state itself must be one domi- 
nated by capitalistic business in its own 
interest. The growth of markets, the 
development of the technical arts, the 
evolution of large-scale business and 
financial organization, all make it a 
visionary undertaking to establish an 
atomistic capitalism which is guided 
only by the “unseen hand” of classical 
economic law. So long as we do not 
abolish capitalism entirely, the only 
feasible choice is between an economic 
order in which the powers of organized 
capital have liberty to practice what- 
ever restrictions they can manage, un- 
controlled by labor or the democratic 
state, and one in which these powers 
are checked and balanced by labor or- 
ganized for economic or political action 
or both. 

Do such checks as may be imposed 
by labor augment or diminish the evil 
result of the checks imposed by organ- 
ized capital? There is much to be said 
for the contention that they may, and 
often do, improve the general situa- 
tion. Let us briefly summarize the 
theory of the matter. 


BARGAINING POSITION OF SELLERS 
AND BUYERS 


A capitalist society is one in which 
production is carried on for sale at a 
profit, and in which profitable sale is 
the result of a favorable bargain. 
Whether or not the bargain is favorable 
to the seller is dependent largely on his 
bargaining position. His position is 
good if demand, at a price that will 
cover costs, is greater than supply. 
Business energies are therefore de- 
voted to enlarging the demand and re- 
stricting the supply. Restricting the 
supply must here be understood, not 
necessarily as an absolute term, but as 
a policy of keeping the supply low 
enough in relation to demand, even if 
both are increasing, so that maximum 
profit is possible. Power to enlarge 


demand and restrict supply is greater, 
the more dominant the position of the 
seller. These business axioms need 
not be learned from books, but are ap- 
parent to everyone who trades. The 
result is that all business sellers and 
burers strive for dominant bargaining 
positions. Sometimes their methods 
are such as to increase production and 
berefit the consumer—as, for instance, 
increasing the demand by offering a 
better article at a lower price—but 
often they are the reverse. 

The classical theory is based on the 
assumption that buyers and sellers 
will be so small in relation to the whole 
complex that they will be unable 
to impose “artificial”? restrictions on 
supply or to create “artificial” enlarge- 
ments of demand. Sellers will in- 
dividually strive to better their bar- 
gaining positions by reducing costs and 
prizes and improving qualities and 
services. Given any particular cor- 
dition of demand and supply, the rela- 
tionship of the one to the other, work- 
ing through prices and profits, will 
serve to regulate the production of 
existing units, to allocate capital and 
the other productive factcrs by driving 
them out of lines where demand is so 
small in relation to supply as to reduce 
prices below costs, and by attracting 
them to other lines where demand is so 
large in relation to supply as to in- 
crease prices and enhance profits. 

This process, however, does not work 
smoothly when the superior command 
of any business unit or group over a 
given market gives it power to manipu- 
late demand, supply, or price. In that 
event, the inequality cf bargaining 
power prevents rapid and flexible ad- 
justments from being made; prices are 
higher than those which the. physical 
resources and the state of the technical 
arcs make possible, demand and pro- 
duction are restricted, capital is al- 
located to the wrong sdcial purposes, 
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and incomes and markets are circum- 
scribed among the groups in less fav- 
orable bargaining positions. 

The economic and political history 
of the past century might be regarded 
as a struggle of various units and 
groups to obtain or defend superior 
bargaining positions. In this con- 
nection it must be remembered that 
bargaining power does not rest solely: 
or even mainly upon monopoly or re- 
straint of trade in the legal senses of 
those words. Ownership of limited 
national resources, patents and patent 
pools, large investment in plant and 
machinery which it is difficult for 
others to duplicate, command of dis- 
tributive channels, financial reserves 
which permit waiting for favorable 
terms (a practice which is almost uni- 
versal in manufacturing industry when 
it decreases output during a depres- 
sion, as farmers or workers cannot do 
without the aid of the state) consum- 
ers’ demand created by advertising 
and publicity, political defenses such 
as tariffs or other economic legislation, 
and above all the private ownership of 
the means of production itself, which 
vests decisions regarding its use in the 
owner—these are all bulwarks of bar- 
gaining power for those in the more 
fortunate positions, and as such they 
tend to create price and income dis- 
parities and to maintain rigidities that 
interfere with the smooth operation of 
the system and inhibit full utilization 
of its resources. 


BARGAINING Power or WORKERS 


Now, it is rank injustice, when the 
search for bargaining power is such a 
commonplace in the business world, to 
attack the attempt of labor to mobilize 
its one means of bargaining—that is, 
collective action. The individual 
worker acting alone not only has in- 
ferior bargaining power; he has vir- 
tually no bargaining power at all, 
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except in the rare periods of labor 
shortage. He must accept the terms 
offered, because if he does not, some- 
one else will. In the vast majority of 
cases, the inconvenience to the em- 
ployer caused by losing an individual 
worker is infinitesimal compared with 
the injury to the worker caused by los- 
ing a job, or, if he is unemployed, by 
declining to accept one that is prof- 
fered. 

But, aside from simple justice, the 
gaining of bargaining power by organ- 
ized workers, in so far as it is effective, 
helps to restore the balance upset by 
the superior position of the employer. 
A legitimate inference from classical 
theory itself is that the superior bar- 
gaining power of employers in setting 
wages and hours tends to make the 
purchasing power of the workers less, 
and profits more, than they would 
be under conditions of perfect competi- 
tion. The disruptive effect of such an 
inequality may be expected to be no 
less than the disruptive effect of the un- 
balance caused by a business monop- 
oly on one side of a market, dealing 
with competitive businesses on the 
other. If, as often happens, a union 
of the employers in an industry, or 
even an interindustrial community of 
interest of employers, presents a solid 
front against the attempt of workers to 
bargain, you have a gigantic distor- 
tion that involves two of the largest 
factors of production. 

It is probably true under these cir- 
cumstances that a strengthening of 
the bargaining position of labor tends 
not only to enlarge the share of the na- 
tional income going to the workers, 
but also to enlarge total production and 
income itself. It has been proved 
again and again that intelligent unions 
do not oppose the introduction of bet- 
ter machinery and processes, but rather 
seek to regulate their use in such a way 
that the dislocations of employment 
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which they temporarily cause may be 
absorbed gradually and with the least 
possible harm to the operatives. This 
policy no doubt in the long run aids 
full production rather than the reverse, 
since it helps to stabilize consumers’ 
markets for goods, without which 
technical gains are felt in a general in- 
crease of unemployment rather than in 
a general increase of goods. Unions 
which do flatly oppose the introduction 
of better processes usually are unable 
to enforce their demands. 

It has also been proved that caleu- 
lated restrictions of output by workers 
occur just as readily among nonunion 
employees as among those who are 
organized. They are a result, not of 
organized policy, but mainly of in- 
security of employment and short- 
sighted wage policies. All the re- 
strictions that labor wishes to impose, 
or can impose, are trifling beside the 
restrictions that arise from general 
price and income disparities and the 
other unbalances that result in depres- 
sions. But these disparities and un- 
balances are, in the main, lessened by 
an increase of labor income due to 
the existence of collective bargaining 
power. 


Wuat Lagor Has DONE FOR 
ENGLAND 


When to economic bargaining power 
is added political strength, the case 
becomes even clearer. Let us take 
England as an example. During the 
depression the wages of British workers 
were not greatly lowered. Union 
strength, plus more or less steady in- 
comes for those who were out of jobs 
through unemployment insurance and 
the dole, combined to sustain labor 
income. The conservative would say 
that this was an unfortunate rigidity, 
because it kept up costs for industry 
and required the imposition of high 
taxes. But he overlooks the other side 


of the picture. It also assured that 
rerts and real property taxes would 
be paid regularly, and thus provided a 
saf= and regular income for the owners 
of workers’ housing. Those investors 
who were driven out of the stock mar- 
ket or the more speculative foreign 
investments poured money into new 
construction of inexpensive housing. 
*Gcvernment-subsidized housing, result- 
ing largely from the political pressure 
of labor (as did unemployment insur- 
ance and the dole as well}, also helped 
the construction industry. The result 
is that England has had a veritable 
building boom during the latter years 
of the depression. On the basis of this 
and of the general distribution of pur- 
chasing power, all the “sheltered” in- 
dustries catering to the home market 
have been doing fairly well. New 
plents have sprung up, and a revival 
of investment has occurred. 

If the conservative policy had been 
followed, Great Britain would have 
sufered much more, her national in- 
come would have been less, and she 
wculd not have had the housing. 
Sbe would have tried to stimulate 
the old export industries on the basis 
of drastic labor deflation, in competi- 
tic with other nations that were 
doing the same thing, and in face of 
tariff barriers, currency breakdowns, 
and general stoppage of international 
trede. 

Now, the condition of British export 
industries is serious, and little progress 
has been made in dealing with the 
“derelict areas” and the unemployment 
associated with them. What is said 
akove is no argument for autarchy, es- 
pecially in the case of a nation so situ- 
ated as Great Britain. But if in the 
presence of other capitalistic rigidities 
there had been more “‘exibility’”’ of 
labor income, the situation would in all 
probability have been not better but 
worse. . 
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INCREASED ORGANIZATION NEEDED 


There are undoubtedly cases in 
which a craft union, or one that col- 
laborates with monopolistic employers 
in a given industry, may gain for its 
members advantages at the expense of 
higher prices to the consumers, and so 
may restrict production. But the 
remedy for this would seem to be more 
universal organization, both within 
given industries and throughout indus- 
try in general. The broader the front 
on which labor bargains, the more 
beneficial is the social result. 

It is also true that ability to gain 
higher money wages and to restrict 
hours is insufficient to increase real in- 


comes or stimulate production as long 
as large and important sections of in- 
dustry have power to exercise con- 
scious control over prices and output 
to the detriment of the consumer. 
But administration of prices and pro- 
duction for social benefit can scarcely 
be achieved without intervention of a 
state controlled by nonbusiness forces 
—in other words, without the political 
organization of workers. If society is 
ever to cope more closely with the 
problem of administering industry for 
purposes of increasing and regularizing 
production, it cannot do so except on 
the basis of a powerful labor movement. 
This is the larger economic rôle of or- 
ganized labor. 


George Henry Soule, New Y ork City, has been editor of 
The New Republic since 1924. Heis director-at-large of 
the National Bureau of Economic Research; Sterling lec- 
turer, Yale Law School; and associate fellow, Trumbull 
College of Yale. He is author of “Wage Arbitrations” 
(1928), “The Useful Art of Economics” (1929), 
“A Planned Society” (1932), and “The Coming 
American Revolution” (1934); and co-author of “The 
New Unionism in the Clothing Industry” (1920). 


Composition of the Nation’s Labor Force 
By Arsa M. EDWARDS 


UR Nation faces striking and in- 
evitable changes in the size and 
the composition of its labor force and 
the distribution of this force over the 
occupational field. These changes will 
have far-reaching and vitally impor- 
tant effects—effects that will extend to 
the very foundation structure of our 
social and economic organization. 
They challenge our attention, and they 
merit our earnest consideration. 

The labor force of the Nation is here 
considered to be the same as the total 
number of gainful workers. The Bu- 
reau of the Census defines gainful work- 
ers as persons who earn money or a 
money equivalent, or who assist in the 
production of marketable goods.! So 
defined, the term “gainful workers” 
does not include women dcing house- 
work in their own homes, without 
wages, and having no other employ- 
ment, nor children working at home 
merely on general household work, on 
chores, or at odd times on other work. 


Composition or LABOR Force 
Number and sex 


In 1930 the Nation’s labor force num- 
bered 48,829,920 workers, and it com- 
prised almost two fifths (39.8 per cent) 
of the total population and almost 
one half (49.5 per cent) of the popula- 
tion ten years old and over. Males 
formed 78 per cent of the total force. 
The proportion of females in the total 
has increased rather rapidly, however— 
from 15.2 per cent in 1880 to 22 per 
cent in 19302 

11930 Census, General Report on Occupations, 


p. 29. 
2 Ibid., pp. 37, 39. 
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Cclor and nativity 


The millions of gainful workers com- 
pr-sing the Nation’s labor force include 
native whites, foreign-born whites, 
Negroes, Mexicans, Indians, Chinese, 
Japanese, Filipinos, and others. In 
1930 native whites formed 72 per cent 
of the total workers, foreign-born 
whites 15.2 per cent, and Negroes 11.3 
per cent. Mexicans formed only 1 per 
ceat of the total; Indians only 0.2 per 
ceat; and Chinese, Japanese, and 
Filipinos, each only 0.1 per cent.? 

The color and nativity composition 
of our labor force has been changing 
rather rapidly. During the twenty- 
year period from 1910 to 1930, native 
whites increased from about 65.4 per 
cent ‘of the total workers to 72 per 
cent; foreign-born whites—doubtless 
lazgely as a result of our restrictive im- 
migration policies—decreased from 
akout 20.5 per cent ë of the total work- 
ers to 15.2 per cent; and Negroes de- 
creased from 13.6 per cent to 11.3 per 
cent of the total. It is believed that 
tke importance of Mexicans in the labor 
force increased rapidly for several years 
prior to 1929 and then decreased 
repidly.® There was but little change 
from 1910 to 1930 in the importance 
of Indians, Chinese, and Japanese in 
tke total labor force, but a consider- 


3 Ibid., p. 74. 

4 Since in the 1910 Census Mexicans were in- 
claded for the most part in the white population, 
the exact percentage of native whites, of foreign- 
bern whites, and of Mexicans in the gainful 
pcpulation in 1910 cannot be determined. 

3 Ibid, 

ê See reports of Commissioner-General of 
Tnmigration. 
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able increase in the importance of Fili- 
pinos." 


Age 

While the labor force of the United 
States Includes all gainful workers 10 
years old and over, it is nevertheless 
made up very largely of adult workers 
20 to 64 years old. In 1930 children 10 
to 17 formed only 4.4 per cent of the 
total workers; young persons 18 and 19 
only 5.2 per cent; and persons 65 and 
over only 4.5 per cent. Thus, almost 
86 out of each 100 gainful workers in 
1930 were in the broad age span 20 to 
64 years, and over 60 out of each 100 
were in the age span 20 to 44 years. 

From 1920 to 1930 there was a 
marked decrease in the proportion 
which children formed of the total labor 
force, and some decrease in the propor- 
tion which young persons formed of the 
total; but there was a small increase in 
the proportion of the total formed by 
persons 65 years old and over.® It is 
believed that the changes in the age 
composition of the labor force since 
1930 have been both numerous and 
large. The NRA code restrictions and 
the scarcity of jobs doubtless together 
have brought about a further marked 
reduction in the proportion children 
formed of the total workers; and the 
searcity of jobs has resulted in a strik- 
ing decrease in the proportion of young 
people at work, and probably in a con- 
siderable decrease in the proportion 
those at work formed of the total work- 
ers. It may be also that there has 
been a change in the proportion per- 
sons 65 and over formed of the total 
gainful workers. 


Marital condition of women workers 


Recent census statistics relating to 
the marital condition of gainful workers 


71980 Census, General Report on Occupations, 


p. 74, 
8 Ibid., p. 115. e 


are limited to statistics for females. 
Of the 10,632,227 females 15 years old 
and over in gainful occupations in 1930, 
53.9 per cent were single or of unknown 
marital condition, 28.9 per cent were 
married, and 17.2 per cent were 
widowed or divorced.? One of the 
most striking facts shown by the cen- 
sus statistics is the marked increase 
during the forty-year period from 1890 
to 1930 in the proportion which gain- 
fully occupied married women formed 
of all gainfully occupied women—an 
increase from 13.9 per cent to 28.9 per 
cent. Prior to 1930, married women 
in larger and larger numbers were leav- 
ing their homes to engage in gainful 
work outside; and they were rapidly 
forming a larger and larger proportion 
of the Nation’s labor force. 


DISTRIBUTION OF LABOR Force 
Occupational classes 


In 1930 over one half of the labor 
force of the United States was in two 
large classes of occupations—agricul- 
tural pursuits, with 21.4 per cent of the 
total workers, and manufacturing and 
mechanical pursuits, with 28.9 per cent. 
Transportation and communication 
pursuits gave employment to 7.9 per 
cent of the workers, pursuits in trade to 
12.5 per cent, professional service to 6.7 
per cent, domestic and personal service 
to 10.1 per cent, and clerical occupa- 
tions to 8.2 percent. The remaining 
workers, comprising only 4.3 per cent 
of the total, were distributed among 
the other three large divisions of the 
occupational field—forestry and fishing 
(0.5 per cent), extraction of minerals 
(2 per cent), and public service not 
elsewhere classified (1.8 per cent).1 

Striking and significant changes have 
taken place in the distribution of the 
Nation’s labor force. Agriculture, which 


9 Ibid., p. 272. 
10 Ibid., p. 39. 
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gave employment to nearly half of all 
gainful workers in 1870, remained the 
principal field of work until between 
1910 and 1920, when it surrendered 
first place to manufacturing! But 
manufacturing failed to maintain the 
rate of growth it had kept up for the 
preceding half-century. The propor- 
tion of the labor force engaged in man- 
ufacturing dropped from 30.8 per cent 
in 1920 to 28.9 per cent in 1930; and 
the relative importance of manufactur- 
ing as a field of employment appears to 
have declined further since 1930. 
Forestry and fishing and the extraction 
of minerals also declined in relative 
importance after 1920.” 

Indeed, following 1920, each of the 
productive divisions of industry de- 
clined in relative importance as a field 
ofemployment. The trend was plainly 
away from production and toward dis- 
tribution and service—toward pur- 
suits in transportation, communication, 
and trade; service pursuits; and clerical 
pursuits. With the advance in scien- 
tific and technological improvements, a 
smaller and smaller proportion of the 
Nation’s labor force was needed to pro- 
duce food and goods, and a larger and 
larger proportion was needed for dis- 
tribution and service—public service, 
professional service, and domestic and 
personal service. The proportion of 
the labor force engaged in production 
dropped from somewhat over three 
fourths in 1870 to but a little over one 
half in 1930.8 


Social-economic groups 


In many present-day studies we wish 
to deal with large social-economic 
groups, such as professional persons, cler- 
ical workers, skilled workers, and so forth, 

111930 Census, General Report on Occupations, 
p. 39. 

12 Ibid. 

283 Ralph B. Hurlin and Meredith B. Givens, in 
Recent Social Trends (New York: McGraw-Hill 
Book Co., 1933), Vol. I, p. 284. : 


with but minor regard to the particular 
occupations pursued by the workers ar 
to the section of the broad occupational 
field in which they are employed. In 
Table I the gainful workers of the 
United States have been arranged into 
a few large social-economic groups for 
each of the three census years 1910, 
1920, and 1930." 

‘The composition of groups 1 and 2 cf 
Table I probably is sufficiently clear. 
The “clerks and kindred workers”— 
group 3—are the clerical assistants to 
executives, officials, and business and 
professional men. They do the office 
work, type the letters, keep the records 
and accounts, and answer the tele- 
phones. They tend the stores and the 
shops, sell insurance and real estate, 
carry the mail, and transmit messages 
by telegraph, telephone, and radio. In 
fact, they do all the various types of 
clerical and kindred work. 

Group 4—“‘skilled workers and fore- 
men”—ineludes blacksmiths,’ carpen- 
ters, machinists, other followers of 
skiled trades, and foremen. In the 
corstruction of this group those occu- 
pations were considered skilled for the 
pursuance of which a long period of 
training or an apprenticeship is usually 
necessary, and which in their pursu- 
ance call for a degree of judgment and 
menual dexterity, one or both, above 
thet required in semiskilled occupations. 

“Semiskilled workers’—group 5— 
comprise machine tenders, workers in 
the needle trades, and, in general, work- 
ers in those manual pursuits for the 
pursuance of which only a short period 
or no period of preliminary training is 
necessary, and which in their pursu- 
ance call for only a moderate degree of 
judgment or of manual dexterity. 

“Unskilled workers”—group 6—are 
the present-day “hewers of wood and 

ls For the occupations included in each group, 


see Journal American Statistical Association, 
Vol. XXVIII, No. 184 (Dec. 1983), pp. 879-382. 
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drawers of water.” They require no 
special training, judgment, or manual 
dexterity, since they supply mainly 
muscular strength for the performance 
of coarse, heavy work. 

In 1930 almost 1 gainful worker in 16 
was a professional person and almost 1 
in 8 was a farmer. Merchants, other 
proprietors, and managers and officials 
formed nearly 1 worker in 13. Clerks 
and kindred workers, often referred to 
as “white-collar workers,” accounted 
for nearly 1 worker in 6. More than 1 
worker in 8 was skilled, nearly 1 in 6 
was semiskilled, and considerably over 
1 in 4 was unskilled. The skilled, the 
semiskilled, and the unskilled, together, 
comprise the manual workers. To dis- 
tinguish them from the “white-collar 
workers,” they may be called the 
“overalls and apron workers.” They 
numbered, in 1930, considerably over 
one half (57.9 per cent) of all gainful 
workers. 


CHANGES IN SocraAL-ECONOMIC 
DISTRIBUTION 


Some very interesting and broadly 
significant changes have been taking 
place in the social-economic distribu- 
tion of the Nation’s labor force (Table 
I), The professional class has been 
growing rapidly—from 4.8 per cent of 
the total workers in 1910 to 6 per cent 
in 1930. Larger and larger propor- 
tions of our young people are securing 
college training, and it is quite probable 
that the number desiring to enter pro- 
fessional pursuits will increase faster 
than the number of positions. Even 
now it is often stated that the profes- 
sional class is overdeveloped. Large 
numbers of professionally trained per- 
sons are unable to find professional 
work. Many of them are engaged in 
manual work and many areunemployed. 

What are we going to do about it? 
We cannot plow under every third 
college graduate. We cannot slaughter 


the surplus, as we did the surplus cattle 
and hogs. And we cannot hire the 
farmer not to send his sons and daugh- 
ters to college, as we were hiring him 
not to raise wheat. What shall we do 
about it? Shall we restrict college 
training to the intellectual bright 
lights? Is this the line of progress, or 
of retrogression? Plainly, it is the line 
of retrogression. What is the trouble? 
Evidently things are out of joint. 
There must be a readjustment. Shall 
it be an educational readjustment, or 
an occupational readjustment? May 
it not be that we need both an educa- 
tional and an occupational readjust- 
ment, and also a reévaluation both of 
education and of occupations? 

As a result of the rapid decline in 
agriculture, “proprietors, managers, 
and officials” decreased from 22.5 per 
cent of the total workers in 1910 to 19.8 
per cent in 1930. What does this de- 
crease mean? It means, among other 
things, that a larger and larger propor- 
tion of the workers have become urban 
dwellers, have become employees, have 
become dependent on others for their 
jobs, have become dependent on others 
to direct their work, and have become 
more and more subject to unemploy- 
ment and more and more in need of 
unemployment insurance and old age 
pensions. 

The clerical group—the white-collar 
class—has been increasing more rapidly 
than any other social-economic group— 
from 10 per cent of the total workers in 
1910 to 16.3 per cent in 1930. The 
proportion of the total female workers 
in this group has increased strikingly— 
from 13.4 per cent in 1910 to 28.6 per 
cent in 1930. The white-collar work- 
ers form a large and rapidly growing 
middle class—a class between the bet- 
ter educated and better paid profes- 
sional workers and the less well-edu- 
eated and less well-paid manual work- 
ers. Few white-collar workers receive 
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Table Z. = GAINFUL WORKERS IN THE UNITED STATES CLASSIFIED INTO 
SOCIAL-ECONOMICG GROUPS, BY SEX: 1910 TO 1930 
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large salaries. Many of them receive 
small salaries. The average salary is 
only enough to meet the demands of a 
very moderate standard of living. 
Little is left for savings. The white- 
collar worker is dependent on others 
for his job—for the chance to earn a 
living. His job will support him from 
day to day while he is at work, but he 
particularly needs insurance against the 
hazard of unemployment and the cer- 
tainty of old age. 


Changes among manual workers 


The relative importance of skilled 
workers and foremen increased some- 
what between 1910 and 1920—from 11.4 
to 13.4 per cent of the total workers— 
and then decreased between 1920 and 
1930. Some of the skilled trades are 
disappearing. They are being sup- 
planted by the machine and mass pro- 
duction. Will the skilled workers hold 
their own against the machine and 
standardization, or is this highly 
trained social-economic group destined 
to decrease in relative importance? 

During the twenty-year period from 
1910 to 1930 the proportion of the total 
male workers in the semiskilled group 
increased from 11.1 per cent to 14.3 per 
cent, but the proportion of the total fe- 
male workers in this group decreased 
from 27.1 to 23.5 per cent. Will the 
proportion of the total male workers in 
the semiskilled group increase—per- 
haps by drawing from the skilled group 
above and from the unskilled group be- 
low? Will the male manual workers of 
the future be concentrated largely in a 
great middle class of semiskilled work- 
ers and will the proportion of the total 
female workers in this group continue 
to decrease? Are the female workers 
leaving semiskilled pursuits for the 
more attractive and better paid clerical 
and professional pursuits? The pro- 
portion of female workers in manual 
pursuits decreased from 72.8 per cent 


in 1910 to 53.3 per cent in 1930, Will 
the female workers of the future be 
mainly hand workers, or mainly head 
workers? 

The great army of the unskilled is by 
far the largest social-economic group in 
the United States. In 1930, 28.7 per 
cent of all gainful workers were in this 
group. The majority of these workers 
live close to the subsistence level in 
normal times. In times like the pres- 
ent, large numbers of them are on re- 
lief. This group presents many social 
and economic problems. Fortunately, 
the group has been rapidly declining in 
relative importance—from 37.3 per 
cent of the total workers in 1910 to 28.7 
per cent in 1930. There has been a 
marked decline in the relative impor- 
tance of farm laborers and some de- 
cline in the relative importance of fac- 
tory and other laborers. The relative 
importance of the servant classes, how- 
ever, was slightly greater in 1930 than 
in 1910. 


Effect of changes on labor as a whole 


How have these changes in the rela- 
tive importance of the different social- 
economic groups affected the social- 
economic status of the labor force as a 
whole? The six main occupation 
groups shown in Table I are arranged 
approximately in descending order of 
the social-economic status of the work- 
ers comprisingethem. Hence, the per- 
centage distribution of the workers 
among these six groups furnishes a con- 
venient yardstick for measuring changes 
in the social-economic status of the en- 
tire labor force. 

If the first three main groups in 
Table I, comprising professional per- 
sons; proprietors, managers, and offi- 
cials; and clerical and kindred workers, 
be combined for each of the three cen- 
sus years 1910, 1920, and 1930, it de- 
velops that the proportion of the total 
gainful workers in these three groups 
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increased from 36.8 per cent in 1910 to 
40.7 per cent in 1920, and to 42.1 per 
cent in 1930. On the other hand, the 
proportion of the total workers in the 
unskilled group, comprising laborers 
and servants, decreased from 37.3 per 
cent in 1910 to 30 per cent in 1920, and 
to 28.7 per cent in 1930. Plainly, the 
social-economic status of the Nation’s 
labor force was rising rather rapidly 
during the twenty years from 1910 to 
1930. 


PROBABLE Fururse TRENDS 


In view of the striking changes that 
have taken place in the composition of 
the Nation’s labor force during the past 
half-century, one would need to be 
both wise and bold to venture more 
than a rough prophecy as to the size 
and composition of this force fifty years 
hence. But past changes do indicate 
something as to probable future trends. 


Number and sex 


Population experts tell us that be- 
cause of the rapid decline in the birth 
rate, the population of the United 
States, barring increased immigration, 
probably will cease to increase within 
the next thirty or forty years.5 Does 
this mean that the Nation’s labor force 
will likewise cease to grow? By no 
means. As, with a declining birth 
rate, the proportion of children in the 
population decreases, the proportion of 
persons in the productive age groups 
will increase. Hence, if in each age 
group the proportion gainfully occu- 
pied remains unchanged, the total 
labor force should continue to increase 
for some years after the population be- 
comes stationary. Finally, however, 
the size of the labor force will begin to 
decrease because of the increased pro- 


18 See Warren S. Thompson and P. K. Whelp- 
ton, Population Trends in the United States 
(New York: McGraw-Hill Book Co., 1933), pp. 
312-325. 


porton of old people in the popula- 
tion 

Taere is another very strong reason 
for believing that the Nation’s labor 
fore will continue to increase in size 
for at least several decades. This is 
the striking increase during the past 
few decades in the number and the 
proportion of women engaged in gain- 
ful >ecupations. In ever larger and 
larger numbers, women, and especially 
mar-ied women, have been leaving their 
hormes—their pots and their pans, and 
sometimes their babies—to engage in 
gainful work outside. During the 
forty years from 1890 to 1930 the pro- 
portion of all women 15 years old and 
over engaged in gainful occupations in- 
creased from 18.9 to 24.8 per cent, and 
the proportion of married women gain- 
fully occupied increased from 4.6 to 
11.7 per cent.* 

Tais movement of women into gain- 
ful cecupations cannot be viewed as a 
mere makeshift to bridge over tempo- 
rary economic conditions, nor as a 
transient feminine whim. Its magni- 
tude and its momentum are too great, 
its causes too elemental. In all prob- 
ability it will continue. If it does 
continue, it will tend to increase both 
the total number of gainful workers 
and the proportion of the population 
gain-ully occupied. 

In normal times the adult males of 
the United States are employed close 
up to the employable limit. In 1930 
more than 97 out of every 100 males in 
each five-year age group comprised in 
the broad span 25 to 49 years reported 
gain*ul occupations.” It appears, 
therefore, that any considerable in- 
crease in the proportion of the native 
population gainfully occupied must 
come from an increased proportion of 
women entering gainful pursuits. 

16 1330 Census, General Report on Occupations, 


p. 276. 
17 Tid., p. 115. - 
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Women will become a larger and 
larger factor in the Nation’s labor force, 
with far-reaching effects upon numer- 
ous labor problems and upon problems 
affecting women, the home, the family, 
and society at large. 


Color and nativity 


The color and nativity composition 
of the Nation’s labor force doubtless 
will continue to change. If the present 
immigration restrictions remain in 
force, the proportion which foreign- 
born whites form of the total labor force 
will continue to decline rapidly, and 
doubtless the proportion which native 
whites form of the total will continue 
to increase rapidly. Present indica- 
tions are that the relative importance 
of Negroes in the labor force will con- 
tinue to decline, ŝand that, barring 
further restrictions, the relative im- 
portance of Mexicans in the force will 
depend largely upon the opportunities 
for work in the United States as com- 
pared with those in Mexico. 


Age 

Present population, occupation, and 
social trends indicate significant changes 
in the age composition of the Nation’s 
labor force. With a rapidly declining 
birth rate, children will form a smaller 
and smaller proportion of the total 
population. The proportion of chil- 
dren 10 to 15 years old gainfully occu- 
pied dropped from 18.4 per cent in 1910 
to 4.7 per cent in 1980,” and because of 
the code restrictions and the general 
scarcity of jobs, the proportion gain- 
fully occupied continued to decrease 
rapidly after 1930. Children 10 to 15 
years old formed only 1.4 per cent of 
the total gainful workers in 1930.2° 


181930 Census Reports on Population, Vol. 
TI, p. 82; Vol. V; p. 74. 

19 1930 Census, General Report on Occupations, 
p. 345. 

20 Ibid., p. 115, 


With a continued decrease in the 
proportion which children form of the 
total population, and with a possible 
continued decrease in the proportion of 
children gainfully occupied, children 
doubtless will gradually become a 
smaller and smaller factor in the Na- 
tion’s labor force. It seems quite 
probable, also, that with a declining 
birth rate there will be a gradual de- 
cline after a few years in the proportion 
of young people 16 to 19 years old in 
the population and among the gainfully 
occupied. And with the inauguration 
of an effective old age security plan, 
there doubtless will be, for some years, 
a decline in the proportion of old peo- 
ple in the Nation’s labor force. If the 
present low birth rate continues, how- 
ever, or decreases, it is quite evident 
that the population will grow gradu- 
ally older and that increasing propor- 
tions of the total population, and—in 
the absence of opposing factors—larger 
and larger proportions of the gainful 
workers, will be in the higher age 
groups. 

But it is frequently stated that this is 
a young man’s age; that “40 is the dead 
line”; that more and more commonly 
when a man past 40 gets out of work he 
is through, and has small chance of 
finding another job. If this be true, 
then the future tendency may not be 
for increasing proportions of the work- 
ers to be in the higher age groups. 
But is it true? Is it to be a common 
thing, if not the rule, in the future for a 
man to spend one third of his life pre- 
paring for work, one third at work, and 
the other third waiting to die? 

Unfortunately there probably has 
been an increasing tendency not to em- 
ploy men past 40 for permanent posi- 
tions. But the 1930 census shows that 
a man is not through at 40—that if he 
gets out of work he will find another 
job. The percentage of men who re- 
ported gainful occupations in 1930 was 
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almost as large for those 40 to 44 (97.6) 
as for those 35 to 39 (97.7);% and the 
percentage out of work was 4.9 for 
those 40 to 44, as against 4.6 for those 
30 to 39.72 It is probable, however, 
that when a man past 40 loses his job 
he often has to accept a lower-grade job 
than the one he left, and one not in the 
line of his training. Fortunately old 
age pensions will remove one of the 
barriers against the employment of 
men past 40. 


Marital condition of women workers 


During the forty-year period from 
1890 to 1930 there was a striking in- 
crease in the proportion which gain- 
fully occupied married women formed 
of the total gainfully occupied women, 
and a corresponding decrease in the 
proportion of the total formed by single 
women. Present indications are that 
these trends will continue. Should 
they continue at the rates that pre- 
vailed for the period 1890 to 1930, then 
before 1970 there will be more married 
women than single women gainfully 
occupied. 


Occupational classes 


With probable further mechanization 
of industry and further technological 
improvements, and with possible fur- 
ther restriction of foreign markets for 
our products, it seems likely that pres- 
ent trends will confinue and that 
larger and larger proportions of the 
workers will enter distributive and 
service pursuits. While we have by no 
means reached the limit of our capacity 
to consume physical products, the in- 
creased productivity of the workers in 
the producing industries probably will 
be so great that in the absence of ex- 

21 19380 Census, General Report on Occupations, 

. 115. 
R 22 1980 Census, General Report on Unemploy- 
ment, p. 248. 

23 1930 Census, General Report on Occupations, 

p. 272. 


panded foreign markets the proportion 
of the total labor force in these indus- 
tries will continue to decrease. Our 
capacity to enjoy additional services is 
almost unlimited, and there seems to be 
litzle chance that new discoveries and 
improved techniques will greatly re- 
tard the present rapid increase in the 
proportion of the labor force occupied 
in the service field. 


Sozial-economic groups 


What do present trends indicate as 
to future changes in the social-eco- 
nomic status of the Nation’s labor 
force? 

In every part of the scientific field 
the frontiers are being pushed out and 
the circle of our knowledge is being ex- 
tended. Women in larger and larger 
numbers are entering professional pur- 
su:ts, formerly largely monopolized by 
men. The professional class seems 
destined to grow; and it seems probable 
that the proportion of the total work- 
ers—particularly the proportion of the 
total female workers—engaged in pro- 
fessional pursuits will continue to in- 
crease. 

Federally subsidized agriculture may 
have slackened or even stopped for a 
time—though probably only for a time 
—the rapid downward trend that had 
persisted for decades in the relative 
importance of farmers; but the relative 
importance of merchants and of other 
proprietors probably will continue to 
inerease. 

The remarkable growth of the cleri- 
ca. group, from 2.9 per cent of the 
tozal workers in 1870 to 16.3 per cent 
in 1930,% indicates strongly that this 
group will continue to grow in relative 
importance, though, with the further 
incroduction of office appliances, the 
growth may not be so rapid as in past 
dezades. The statistics indicate that 


= Monthly Labor Review of the Bureau of Labor 
Stetistics, March 1984, p. 504. . 
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in the not far distant future at least one 
fifth, if not one fourth, of our gainful 
workers will belong to the white-collar 
class. Indeed, the white-collar work- 
ers may some day outnumber every 
other large social-economic group, ex- 
cept possibly that comprised of un- 
skilled manual workers. For female 
workers, the clerical group doubtless 
will become by far the most important 
group. Probably by 1950 at least one 
third of the gainfully employed fe- 
males will be in this group. 

What is a skilled occupation today 
may become, with the introduction of 
a new invention, a semiskilled occupa- 
tion tomorrow. Indeed, many of the 
skilled trades are being supplanted by 
the machine and the assembly line; 
and present indications point toward a 
further decrease in the relative im- 
portance of skilled workers and fore- 
men. 

Recent trends indicate that the pro- 
portion of the gainfully occupied males 
in the semiskilled group will continue 
to increase, but that there will be a 
continued decrease in the proportion of 
the female workers in this group. The 
statistics suggest that with the further 
mechanization of industry a larger and 
larger proportion of the male manual 
workers will be machine operators— 
that the semiskilled group may draw 
from the skilled group above and will 
draw from the unskilled group below. 
From 1910 to 1930 female workers ap- 
parently were leaving semiskilled pur- 
suits for clerical and professional pur- 
suits. This movement probably will 
continue. 

Mechanization probably has ad- 
vanced most rapidly in the field of 
unskilled labor; and probably this will 
be the field of its greatest future devel- 
opment. More and more the unskilled 
workers compete with the latent energy 
stored in a lump of coal or in a gallon of 
oil or of gasoline, or with the force of 


gravity exerted through the streams 
and the tides. Unskilled workers, ex- 
cept the servant classes, decreased 
rapidly in relative importance between 
1910 and 1930, and doubtless this de- 
crease will continue. Servants cannot 
be replaced by machinery so readily 
and so completely as can most other 
unskilled workers; and, notwithstand- 
ing the rapid introduction of mechani- 
cal devices in the home, census statis- 
tics do not indicate a decrease in the 
relative importance of servants. 

The unskilled group seems to be 
headed toward a further rapid decline. 
Recent trends indicate that the de- 
mand in the future will be less and less 
for the worker who can furnish little 
beyond muscular strength, and more 
and more for the worker who is en- 
dowed with intelligence and quick 
mental reactions and who is capable of 
rapid adjustment to new situations 
and to new work conditions. Present 
lines of demarcation between the dif- 
ferent social-economic groups may tend 
to become less and less clear-cut. In- 
deed, the principal qualifications requi- 
site for success may and probably will 
become more nearly the same in cleri- 
cal pursuits, skilled pursuits, and semi- 
skilled pursuits—intelligence, quick 
mental reaction, and adaptability. 


The upward trend 


The occupational pattern of the Na- 
tion’s labor force will undergo a radical 
change. The time will come when it 
can no longer be correctly represented 
by a pyramid with a large unskilled 
group as the base and a small pro- 
fessional group as the apex. As the 
unskilled group is gradually displaced 
by the machine, there probably will be 
a concentration of workers in a large 
middle class, comprising the clerical 
group, the skilled group, and the semi- 
skilled group; and this concentration 
probably will be accompanied by a con- 
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siderable increase in the professional 
group. Should these changes take 
place, then the occupational pattern of 
the Nation’s labor force may be repre- 
sented by a graph, in outline that of a 
hen’s egg resting on its large end, with 
the end somewhat flattened. 

During past decades the trends in 
the social-economic status of the Na- 


tien’s labor force have been definitely 
upward—definitely away from heavy, 
arluous, unskilled manual labor and 
definitely toward more highly skilled 
manual pursuits and intellectual pur- 
suits. Some decades hence, the Na- 
tion’s labor force may cease to grow in, 
size, but present trends indicate that 
it will continue to improve in quality. 


Alba M. Edwards, Ph.D., is statistician for occupa- 
tions in the Federal Bureau of the Census, Washington, 
D.C. He has had charge of the Census Bureaw’s work 
on occupation statistics since 1909. He was formerly 
on the faculty of Bowdoin Coltege. 


Regional Distribution of Labor 


By CARTER GOODRICH 


F WE consider the present distribu- 
tionof wagejobsinthe United States, 
the most striking fact is their high degree 
of concentration in specialized areas in 
the industrial regions. Potential wage 
earners, however, are far less central- 
ized than actual wage earners; and the 
presence outside these areas of millions 
of poverty stricken individuals ready 
to offer their services in the labor 
market poses one of the most significant 
questions which organized workers, as 
well as Americans generally, will have 
to face. 


DISTRIBUTION or Present 
EMPLOYMENT 


The fact of concentration may be 
most easily illustrated from the figures 
of manufacturing employment. Table 
I shows the distribution of wage jobs 
by census regions for various years 
from 1899 to 1933.1 

1 Daniel B. Creamer, Is Industry Deceniralia- 
ing? Study of Population Redistribution Bull. 
No. 3 (xii +- 105 pp. Philadelphia: University 
of Pennsylvania Press, 1935), Table 2, p. 13. 
The map is the frontispiece of the same volume. 


Subsequent tables are also contributed by Mr. 
Creamer. 


TABLE I—Rucronau Distareution or Wace JoBs IN MANUFACTURES, 1899-1933 


(Based on the Censuses of Manufactures) 








Number of Wage Jobs 
Region 1899 1919 1929 1931 1933 
United States... 0... cece eee 5,288,182 | 9,085,890 | 8,838,743 | 6,514,858 | 6,047,768 
New England..........-....... 947,645 1,351,389 1,098,514 850,132 798,282 
Middle Atlantic................ 1,812,591 2,836,629 2,536,719 1,944,928 1,726,432 
East North Central............. 1,185,568 2,377,426 2,513,912 1,735,748 1,580,732 
West North Central............ 353,073 537,745 513,565 394,504 350,811 
South Atlantic... aanne 491,862 832,090 935,736 744,835 778,988 
East South Central............. 184,744 320,972 368,816 256,070 259,120 
West South Central............. 118,918 285,244 297,743 199,694 192,885 
Mountain... 0... 0.2.0... 0000ee 51,642 109,216 102,492 70,040 59,853 
Pacific viereet ves onideen nitions 142,089 435,179 471,246 318,407 300,665 
Per cent of U. S. Total 
United States. 0.0... ce cece evans 100.0 100.0 100.0 
New England...............005 17.9 14.9 12.4 3.0 13.2 
Middle Atlantic. ............... 34.3 81.2 28.7 9.9 28.5 
East North Central............. 22.4 26.2 28.4 6.6 26.1 
West North Central............ 6.7 5.9 5.8 6.1 5.8 
South Atlantic.............00... 9.3 9.1 10.6 1.4 12.9 
East South Central............. 3.5 3.5 4.2 3.9 4.3 
West South Central............. 2.2 3.2 3.4 3.1 3.2 
Mountain. ... 2.00... 0... cee, 1.0 1.2 1.2 1.1 1.0 
Pichen aeee a aT 2.7 4.8 5.3 4.9 5.0 
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The percentage columns make clear 
the gradual decline of the relative im- 
portance of the Northeast in the face 
of the growth of the Middle and Far 
West and the more spectacular rise of 
industry in the South Atlantic area. 
These changes, however, should not 
obscure the high degree of regional 
_ stability and concentration. Even at 
the lowest figures, more than two 
thirds of the entire volume of employ- 
ment still remains in the old manufac- 
turing belt consisting of the New 
England, Middle Atlantic, and East 
North Central states: 

If we shift the measure from that of 
the number of jobs to that of the 
amount of wages paid out, the primacy 
of these regions becomes even more 
pronounced. 


According to Table II, the South 
At-antic states paid out only 9.5 per 
cert of the total pay roll even in 1933 
when they provided nearly 18 per cent 
of the total number of jobs, and the 
three regions of the old manufacturing 
bel met three quarters of the entire 
wage bill in 1929 and 72.5 per cent in 
1923, 

Even these figures do not indicate 
the full degree of centralization either 
of “obs or of pay rolls. The more sig- 
nificant concentrations of industry are 
in nits smaller than the regions or the 
stazes. To say that the Middle Atlan- 
tic area or the State of Michigan is 
highly industrial does not mean that 
the Adirondacks are like Pittsburgh, 
or the Upper Peninsula like Detroit. 
In order to display this more localized 


TABLE II—REGIONAL DISTRIBUTION or Waens In Manvracturss, 1899-1933 
(Based on the Censuses of Manufactures) 





Millions of Do#ars 

Region 1899 1913 1929 1931 1933 
Uniled States... 0.0. ccc eee 2,827.3 10,828 4 11,621.0 7,186 .0 5,261.6 
New England. ...............5. 420.5 1,436.4 1,346.4 897.5 685.4 
Middle Atlantic... 2.2.0.6... 0.05: 851.0 8,454.9 3,640.4 2,353.2 1,637.2 
East North Central............- 537.2 2,932.9 3,738.8 2,057.7 1,494.4 
West North Central. ..........- 150.8 56.2 589.2 406. 4 287.5 
South Atlantic. ............62..- 152.4 778.0 825.9 584.3 498.6 
East South Central............. 61.7 %a8.7 348.7 209.0 167.2 
West South Central............. 45.4 23.0 316.5 192.3 143.7 
Mountain... 0... 0c cece eee eee 32.9 141.9 144.5 88.1 58.6 
Pacific. 0.0. ccc cece ee ee eee eee 74.9 551.3 670.6 397.4 288.8 

Per cent of U. S. Total 

United States. .... 00. nunnana 100.0 100.0 100.0 100.0 100.0 
New England.................. 18.1 13.7 11.6 12.5 13.0 
Middle Atlantic................ 36.6 82.9 31.3 32.7 31.1 
East North Central..........-.. 23.1 28.4 82.2 28.6 28.4 
West North Central..........-. 6.5 52 5.1 5.6 5.6 
South Atlantic..........-...--- 6.5 73 7.1 8.1 9.5 
East South Central..........--- 2.7 28 3.0 2.9 3.2 
West South Central............- 1.9 28 2.7 2.8 2.7 
Mountain. 2.02... 20.0 e eee ee eee 1.4 13 1.2 1.2 Ll 
Pacific... cic dade clades poesia Gewes 3.2 55 5.8 5.6 5.5 
OOOO A ooo 
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concentration, the Census of Manu- 
factures drew up in 1929 a list of 
thirty-three “industrial areas” center- 
ing about the most important manu- 
facturing cities, and a further list of 
“other important counties.” Their 
location and their very uneven distribu- 
tion over the country are shown in the 
map on the following page. Table IH 
indicates their importance in relation 
to the total volume of wages and wage 
jobs. 


Tagin II—SmaRE or 200 Smrecrep Inpus- 
TRIAL Counties IN Torat Waca JOBS AND 
Waces IN Unrrep STATES MANUFACTURES 








Percentage Percentage 
xea of Wage Jobs of Wages 
1899. ........ 73.2 76.3 
1919......... 74.5 76.5 
1929......... 74.0 78.8 
LOS EEE 74.6 78.9 
1983......... 73.0 78.1 


Again it is clear that wages are in 
general higher in the areas of concen- 
tration than in those of dispersion, and 
the striking fact is that just two hun- 
dred of the three thousand odd counties 
of the United States have been provid- 
ing almost three quarters of the man- 
ufacturing employment and paying out 
more than three quarters of the man- 
ufacturing pay roll. 

A somewhat similar concentration 
prevails in other major lines of wage 
employment. The two hundred in- 
dustrial counties themselves contain 
nearly one half of the total population 


of the country and a very much larger. 


percentage of its buying power. Since 
construction, trade, and the profes- 
sional services must largely follow the 
concentrations of cash income, it is not 
surprising to find nearly three fourths 
of the total urban population in this 
group of counties. Mining, of course, 
is scattered, though less so than it used 


to be, and the largely non-wage occu- 
pation of agriculture is widely dis- 
persed. On the other hand, certain 
fields of employment, like the financial, 
are even more highly urbanized than 
manufacturing. 


Tar POTENTIAL LABOR SUPPLY 


The great mass of present-day wage 
earners are thus to be found in a small 
number of areas. There also are a 
large proportion, though by no means 
all, of the present unemployed. We 
must, however, swing a much wider 
circle if we are to find the potential 
labor supply that might be called to 
work by an increase in the volume of 
employment. It is not within the 
province of the present article to con- 
sider whether, or under what circum- 
stances, such an expansion is likely to 
occur; but it is its function to point out 
that even a modest revival would once 
more attract from agriculture very 
great numbers of potential workers 
pressing for wage employment. 

This conclusion rests on the opera- 
tion of forces of long standing, and also 
on the effect of recent disturbances. 
The differential in birth rates, which 
makes the rural regions a natural source 
of urban population, still persists. So, 
too, does the deep “permanent pov- 
erty” of such areas as the Southern 
Appalachians and the Old Cotton 
Belt? The pressure, moreover, has 
been intensified by recent events. 
During the depression large numbers 
of the industrially unemployed have 
gone back to the land, and very fre- 
quently to the worst land, returning to 
the home place or to abandoned farms, 
and often to the swollen relief rolls, of 
“rural slums” like those of northern 


2See Chapters II and IJI of Migration and 
Economic Opportunity, The Report of the Study 
of Population Redistribution, to be published 
shortly by ‘the University of Pennsylvania 
Press, Philadelphia. 
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Michigan or eastern Kentucky.’ At 
the same time, many thousands of 
farmers have seen the basis of their 
livelihood cut away by the collapse of 
the world cotton market and by the 
drought.4 Thus, depression migrants, 
drought refugees, and ejected cotton 
croppers stand ready to join the 
dammed-up pre-depression flow of 
agricultural population to urban areas. 
A recent analysis of “Migration Re- 
quired for Best Land Use” reaches the 
conclusion that at least five million of 
the present farm population should find 
other employment, and the facts cited 
indicate that the author is no alarm- 
ist. 

Organized workers, however, have 
good reason to be alarmed at the threat 
of this additional competition, and any 
observer may well be concerned over 
the effects on the present working 
force, on the potential competitors 
themselves, and on the national econ- 
omy. The resulting problems may be 
clarified, though by no means solved, 
if each of the three major alternatives 
is stated in extreme and unqualified 
terms. Such an analysis will at least 
throw into relief certain basic conflicts 
of interest. 


Tur THREE ALTERNATIVES 


The first alternative is that of segre- 
gating this rural surplus and keeping 
it off the labor market altogether. 
Presumably this would be accomplished 
mainly by a still further reliance on 


3 Carter Goodrich, Bushrod W. Allin, and 
Marion Hayes, Migration and Planes of Living 
1920-1934, Study of Population Redistribution 
Bull. No. 2 (viii -+ 111 pp. Philadelphia: 
University of Pennsylvania Press, 1935), espe- 
cially Ch. III and pp. 43-46. 

4 Migration and Economic Opportunity, op. cit., 
Chs. ITI and V. 

5 Bushrod W. Allin, paper read before the 
meeting of the Farm Economics Association, 
New York, Dec. 27, 1935. See also the same 
author’s contributions to Migration and Eco- 
nomic Opportunity, op. cit. 


subsistence agriculture. This is the 
only way in which the wages and the 
standards of the present working force 
could be completely safeguarded from 
additional competition. Such protec- 
tion, however, would be won only at 
heavy social costs. Its most obvious 
effect would be to press into even 
deeper poverty rural populations al- 
ready existing on incomes that must 
seem almost unbelievably meager to 
any urban observer. From the longer- 
run viewpoint of an ideal economy, this 
segregation would prevent the ulti- 
mate use of this manpower for the pro- 
duction of goods and services for which 
there is much more need than for addi- 
tional agricultural products. It goes 
without saying, moreover, that this 
alternative could be completely en- 
forced only by means entirely foreign 
to American traditions, and that even 
partial attempts in this direction would 
encounter powerful opposition from 
those whose interests lie in the adop- 
tion of the other alternatives. 

The second possibility is to carry 
employment to the rural surplus, and 
the method proposed is the establish- 
ment of factories in areas of redundant 
population. This alternative is illus- 
trated by the shift of industry to new 
centers of concentration in the South, 
and its further adoption is frequently 
urged as a way of bringing cash income 
to the neediest areas. From the point 
of view of the displaced farmer, it has 
the merit of providing a new source of 
livelihood without forcing him to make 
the difficult adjustment to life in a dis- 
tant and unfamiliar region. It is, 
however, by no means clear that this 
expedient either could or should be gen- 
erally adopted. Contrary to common 
opinion, Table ITI indicates that indus- 
try has shown little or no net tendency 
to scatter widely throughout the rural 
areas; and it is most doubtful if even 
the lure of cheap labor—which is illus- 
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trated by the contrasts in the preceding 
tables—could for most industry over- 
come the economic disadvantages of 
remote and isolated location.’ If such 
a scattering did occur, moreover, it 
would presumably involve initial low 
wages, the formation of new “company 
towns,” and the placement of the work- 
ing force in the locations and under the 
conditions most inaccessible to union 
organization. From other viewpoints 
the issue may be debatable; from that of 
organized labor, there is no doubt that 
this alternative is the worst of the three. 

The third possibility is for the rural 
surplus to move to the existing loca- 
tions of employment. This has been 
the major type of adjustment in the 
past, and it is apparently the form most 
consistent with the maintenance of 
efficient systems of manufacturing and 
the distribution of products. Though 
man is a “difficult baggage to be trans- 
ported,” his industry, it appears, is still 
more so. From the point of view of 
the new recruits to industry, however, 
this movement to a distance involves 
more difficult personal and social prob- 
lems than does the second alternative. 
From the point of view of the present 
working force, it means the invasion of 

8 The historical facts are in Creamer, op. cit., 


and the argument is presented in Ch. VII of 
Migration and Economic Opportunity, op. cit. 


competitors who know nothing of labor 
organization and who will necessarily 
be ready to offer their services on the 
employers’ terms. It thus poses a dif- 
ficult problem for organized labor. As 
compared with the second alternative, 
however, the choice should be easy. In 
either case, the attempt to teach the 
spirit and the methods of unionism 
to these raw newcomers would se- 
verely tax both the resources and the 
ingenuity of the labor organizations. 
But in this last case they would at least 
be fighting on their own ground and in 
communities which already have tradi- 
tions of labor legislation and union 
organization. 

If wage employment does not ex- 
pand, it goes without saying that the 
country generally is doomed to declin- 
ing levels of living. If employment 
does expand, the Nation is faced with 
the choice of holding large numbers of 
its rural citizens on a markedly inferior 
standard or of admitting them to a 
share in the new industrial opportuni- 
ties. If the latter way is taken, it will 
be the problem of organized labor to 
favcr the alternatives and to adopt the 
measures that will most quickly train 
the new recruits to take their part in 
demanding as high a standard of living 
as the industry of the Nation can be 
made to support. 


Carter Goodrich, Ph.D., is professor of economics in 
the Faculty of Political Science, Columbia University, 
New York City. He has been an instructor at Amherst 
College, a fellow of the Social Science Research Council, 
a member of the economics department of the University 
of Michigan, and the director of the Study of Popula- 
zion Redistribution, on whose work the present article 
is based. He is author of “The Frontier of Control” 
(1920) and “The Miner’s Freedcm’ (1925), and joint 
author of “Migration and Planes of Living”? (1935). 


The Health of the Worker: 


By Sruwyn D. Corus 


EALTH and sickness are relative 
terms. Few indeed are the in- 
dividuals who are completely free from 
all impairments and abnormalities, but 
a great many are free from those of any 
consequence. Moreover, in the matter 
of illnesses, the number recorded in the 
course of a year varies greatly with the 
definition of illness. Surveys in which 
individuals reported at weekly or semi- 
monthly intervals on all minor respira- 
tory attacks no matter how trivial have 
revealed an annual incidence of such 
illnesses of 3,000 per 1,000 persons.? 
Visits to families at intervals of two 
to four months in a recent survey of 
9,000 families disclosed an annual ill- 
ness rate from all causes of 823 cases 
per 1,000 persons.* Of this total rate, 
the illnesses that caused inability to 


1 From the Office of Statistical Investigations 
of the U. S. Public Health Service. Published 
by permission of the Surgeon General. 

The author wishes to acknowledge the advice 
and assistance of Drs. R. R. Sayers, W. M. 
Gafafer, and Mary Gover in the preparation of 
this paper. 

2 Selwyn D. Collins and Mary Gover, “‘Inci- 
dence and Clinical Symptoms of Minor Respira- 
tory Attacks with Special Reference to Variation 
with Age, Sex, and Season,” Public Health Re- 
ports, Vol. 48, No. 38 (Sept. 22, 1933), pp. 1155- 
1178 (Reprint 1594); J. A. Doull, N. B. Herman, 
and W. M. Gafafer, “Minor Respiratory Dis- 
eases in a Selected Adult Group: Prevalence, 
1928-32, and Clinical Characteristics as Ob- 
served in 1929-30,” American Journal of Hy- 
giene, Vol. XVII, No. 5 (May 1933), pp. 536- 
561; V. A. Van Volkenburgh and W. H. Frost, 
“Acute Minor Respiratory Diseases Prevailing 
in a Group of Families Residing in Baltimore, 
Md., 1928-30,” American Journal of Hygiene, 
Vol. XVII, No. 1 (Jan. 1933), pp. 122-158. 

3 Selwyn D. Collins, “A General View of the 
Causes of Illness and Death at Specific Ages, 
Based on Records for 9,000 Families in 18 States 
Visited Periodically for 12 Months, 1928-1931,” 
Public Health Reports, Vol. 50, No. 8 (Feb. 22, 
1938), pp. 237-255 (Reprint 1673). 


work or pursue usual activities for one 
or more days amounted to 492 per 
1,000 persons, and those that confined 
the patient to bed for one or more days 
amounted to 414 per 1,000 persons un- 
der observation. 

If the illnesses are still further lim- 
ited to those causing inability to work 
for eight days or longer, records of sick 
benefit associations reveal annual rates 
of about 96 per 1,000 members, while 
cases that disable for eight weeks or 
longer amount annually to about 15 
per 1,000 members; and finally, ill- 
nesses terminated by death occur an- 
nually in the United States at a rate 
of about 11 per 1,000 population. 

In discussing sickness among indus- 
trial workers, it is necessary to define 
in more or less exact terms the nature 
and the severity of the illnesses being 
considered, and it is essential to select 
an appropriate control group with 
which the industrial population may 
be compared. In the present article, 
the frequency of various kinds of ill- 
ness causing disability or death will be 
considered for persons in skilled and in 
unskilled occupations in their relation, 
respectively, to similar cases occurring 
among persons in groups engaged in 
professional, clerical, and proprietary 
occupations. 


DISABLING ILLNESS 


One of the earliest studies of illness 
in different occupations. was made by 
Emmet 4 and was based on records of 


4 Boris Emmet, “ Disability among Wage Earn- 
ers,” Monthly Labor Review, Vol. TX, No. 5 
(Nov. 1919), pp. 20-39; Selwyn D. Collins, 
“Economie Status and Health,” Publie Health 
Bul. No. 165 (74 pp., Gov’t Printing Office, 
1927), p. 9. 


27 


28 Tur ANNALS OF THE ÅMERICAN ACADEMY 


TABLE J—Siceness (INCLUDING Accipents) Causnee DISABILITY FOR One Day OR LONGER FOR 
DIFFERENT OCCUPATIONAL Groups or MALE MEIBERS or tHE WorkMEN’s Sick anp Dears 
Benerit Funn or TuE Untrep States, 1912~191€ ë 








Professional, Trade, 


Disabled persons per 1,000 members..... 
Days of disability per member.......... 
Days of disability per case of illness. ..... 








Annual Rates for Males 25-5¢ Years 
(Adjusted for Age) 


and Crical Skilled Labor | Unskilled Labor 
1&8 Q21 278 
41 5.9 7.1 
25.9 26.5 25.5 
5,829 52,551 23,207 


Number of members (exposure)......... 





the Workmen’s Sick and Death Benefit 
Fund of the United States. The data 
include all sickness and accidents caus- 
ing disability for one day or longer; the 
rates for the active working ages of 
25 to 59 years are shown in Table I. 


exeesses in days lost per member per 
year are about the same as those for 
the case incidence. On the other hand, 
the days lost per case of illness do not 
vazy significantly in the different occu- 
pacional groups; the higher rates in the 
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Fic. I—Age incidence of sickness (including accideats) causing disability for one day or longer 
among different occupational groups of male members of the Workmen’s Sick and Death Benefit 


Fund of the United States. 


The case incidence of disabling sick- 
ness was 76 per cent higher for the un- 
skilled and 40 per cent higher for 
skilled workmen than for those in pro- 
fessional, trade, and clerical occupa- 
tions. The corresponding percentage 

§ Data from Emmet and Collins, op. cit. 


laboring groups therefore reflect more 
frequent illness than in the professional, 
trede, and clerical group, rather than 
greater severity of the cases that occur. 

Figure I shows for specific ages the 
case rates per 1,000 members and the 
annual number of days lost from work 
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permember. The differences are large, 
with the curves for unskilled laborers 
definitely and consistently higher than 
those for either of the other groups. 
The curves for skilled laborers fall 
logically between those for the profes- 
sional group and for unskilled laborers. 

While the sample is small, the indi- 
cations are reasonably definite that in- 
dustrial workers have more sickness 
than those in less strenuous and less 
hazardous occupations. One of the 
important causes of higher rates among 
industrial workers is no doubt acci- 
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other words, the elimination of all oc- 
cupational hazards would probably 
leave the industrial worker still at a 
disadvantage because of differences in 
home environment and conditions. 


IMPAIRMENTS Founp on PHYSICAL 
EXAMINATION 


Among the 100,000 persons exam- 
ined for the Life Extension Institute by 
its 9,000 physician examiners through- 
out the country, there were consider- 
able numbers of professional men and 
skilled laborers, a few agricultural 


TABLE II—PREVALENCE or CERTAIN IMPAIRMENTS as Founp on PHYSICAL EXAMINATION oF 
Mates or tae Acrs 20 AND Over BY Paysicrans OF THE Lire EXTENSION INSTITUTE IN 


Various LOCALITIGS THROUGHOUT THE UNITED STATES ê 
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dents which were included with sick- 
ness. However, other data indicate 
that sickness as well as accidents is 
more frequent in the laboring groups. 
It has been said that no occupation is 
without some hazard. On the other 
hand, those who are familiar with in- 
dustrial conditions state without hesi- 
tation that it is not within but outside 
the plant that most of the ill health 
among industrial workers arises.” In 


ê Data from Sydenstricker and Britten, see 
note 8. 

7 John C. Bridge, “Health,” Chap. IIT in the 
1934 Report of the Chief Inspector of Factories and 
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workers, and large numbers of business 
men and clerks, Sydenstricker and 
Britten in their analysis of the data 8 
compared the physical findings in 
these four occupational groups. Table 
II shows rates for various impairments. 


Workshops of England (London: H. M. Sta- 
tionery Office, 1935), pp. 51~76. Also review of 
the report in Public Health, Vol. XLIX, No. 2 
(London, Nov. 1935), pp. 37-39. 

8 Edgar Sydenstricker and Rollo H. Britten, 
“Physical Impairments and Occupational Class. 
Differential Rates Based upon Medical Examina- 
tions of 100,924 Native-born, Adult White In- 
sured Males,” Public Health Reports, Vol. 45, 
No. 34 (August 22, 1930), pp. 1927-1962 (Re- 
print 1404). 
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Fig. IJ—Prevalence at specific ages of certain impsirments as found on physical examination of 
males by physicians of the Life Extension Institute in various localities throughout the United States. 
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While the differences among the 
rates for the occupational groups are 
not large, for the majority of impair- 
ments the labor group is slightly above 
the professional and business groups, 
with the rate for the business group 
usually between the labor and the pro- 
fessional groups. The notable excep- 
tions are defective vision and nervous- 
ness. The more constant use of the 
eyes by the professional group prob- 
ably accounts for their excess in de- 
fective vision. Nervousness suggests 
greater nervous strain to which the 
professional and business groups are 
subjected, and the healthy mixture of 
physical and mental exertion which 
is the lot of the skilled laborer. The 
showing of agricultural workers is rea- 
sonably favorable with respect to most 
of the defects, but in the matter of im- 
paired teeth and gums their percent- 
ages are remarkably high. Figure If 
shows for specific ages some of the im- 
pairment rates that have been dis- 
cussed above. 


MORTALITY IN THE UNITED STATES 


A few data on mortality for occupa- 
tional groups are available for the 
United States. Britten °’ has published 
mortality rates for insured personsin cer- 
tain occupations, as shown in Table III. 

The rates are all lower than those in 
the general population, because of at 
least two factors: (1) selection is made 


of the better risks by physical examina-. 


tion, and of persons in the higher in- 
come levels who can afford to carry a 
regular life insurance policy; and (2) 
the age distribution to which the rates 
are adjusted is that of the insured 
population and is heavily weighted by 
young adults of the ages at which 


? Rollo H. Britten, “Occupational Mortality 
as Indicated in Life Insurance Records for the 
Years 1915-1926,” Public Health Reports, Vol. 
45, No. 22 (May 30, 1930), pp. 1250-1259 (Re- 
print 1380). . 


TABLE III —MorTALTY FROM ALL Causes 
EXCEPT ACCIDENTS AMONG POLICYHOLDERS 
OF THE AGES 15 YEARS AND OVER, CLASSI- 
FIED INTO OccuPaTIONAL Grours—12 
COMPANIES, 1915-1926 !° 


Annual Death Rate per 1,000 











Occupational (Adjusted for Age and Years 
Group Policy Had Been in Force) 
Professional and 
semiprofessional 3.27 
Skilled......... 3.67 
Semiskilled.... 4.53 
Unskilled®...... 4.77 





a Farm laborers excluded. 


mortality is low. Considering relative 
variation in the rates, there is an or- 
derly increase from the lowest rate for 
professional and semiprofessional work- 
ers to the highest for unskilled laborers, 
the latter rate being 45 per cent greater 
than that for the professional group. 
The rate for skilled Jabor, however, is 
only 12 per cent above the professional 
rate. 

Recently, occupational mortality has 
been made available for all gainfully 
occupied males in ten states for the 
year 1930 Table IV summarizes 
the results for occupational groups. 

Considering all causes of death, the 
rates for skilled, semiskilled, and un- 
skilled workers are 24, 50, and 116 per 
cent, respectively, above the rate for 
those in professional occupations. Of 
the various speciftc causes of death, the 
largest and most consistent excesses for 
the laboring groups occur in tubercu- 
losis, pneumonia, and accidents. In 
tuberculosis there is a regular progres- 
sion from 26 per 100,000 in the profes- 
sional to 185 for the unskilled. The 

1 Data from Britten (see Note 9) and Joint 
Occupation Study, 1928 (191 pp.), compiled and 
published by the Actuarial Society of America 
and the Association of Life Insurance Medical 
Directors, New York, 1929. 

u Jessamine S. Whitney, Death Rates by Occu- 
pation, Based on Data of the U. S. Census Bureau, 
1980, National Tuberculosis Ass’n, June 1934, 
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TABLE IV—MORTALITY FROM CERTAIN Causes AMone Mares 15-64 Yuars or AGE IN DIFFERENT 
OCCUPATIONAL Groups IN 10 Srares, 1930 1? 











Annual Death Rate per 100,000 (Adjusted for Age) 
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rates for skilled, semiskilled, and un- 
skilled workers are 177, 292, and 612 
per cent, respectively, higher than the 
rate for professiona] men. In pneu- 
monia the rates vary from 39 per 100,- 
000 for professional men to 136 for 
unskilled laborers; the pneumonia rates 
for skilled, semiskilled, and unskilled 
laborers are 54, 85, and 249 per cent, 
respectively, higher than the rate for 
professional men. Other variations 
may be seen in the table; for some 
causes the rates are irregular, but in 
general the laboring groups have higher 
rates than the professional, clerical, 
and business groups. īn diabetes, 

12 Data from Whitney (op. cit.) and Rollo H» 
Britten, “Mortality Rates by Occupational 
Class in the United States,” Publie Health Re- 
ports, Vol. 49, No. 31 (Sept. 21, 1934), pp. 1101- 
1111 (Reprint 1648). The 10 states are Ala- 
bama, Connecticut, Illinois, Kansas, Massachu- 
setts, Minnescta, New Jersey, New York, Ohio, 
and Wisconsin. In the report only occupations 
with 500 or more deaths are utilized for studies 
by cause. This includes about 80 per cent of 
the data for all except the professional group, 
which includes only about 35 per cent and is 
limited to lawyers, physicians, and technical 
engineers. 





however, the rate for the business 
group is definitely higher than for un- 
skilled laborers, and the rate for agri- 
cultural workers is even lower than 
that for unskilled urban laborers. 
English occupational mortality figures 
(Table V) show the same picture for 
diabetes. 

The rates for agricultural workers 
aze generally lower than those for any 
o? the urban laboring groups but not 
so low as those for the professional oc- 
cipations. Similar data for England 
and Wales ? show rates for agricul- 
tural laborers that are generally higher 
taan those for farmers but below rates 
for other laborers. 

For the more important causes of 
death, Figure III shows data for three 
age groups. The rates for the laboring 
groups are rather consistently higher 
taan those for the professional occupa- 
t.ons; as seen above, the excesses vary 
greatly for the different diseases. 

In an analysis of the American and 

133 Selwyn D. Collins, “Economic Status and 


Eealth,” Public Health Bul. No. 165 (74 pp.), 
Gov't Printing Office, 1927. . 
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Fie. [1{—Mortality from certain causes at specific ages among males in different occupational 
groups in 10 states, 1930. 
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English data on occupational mortality, 
Britten “ points out the interesting 
fact that the relative excess in the 
mortality of the laboring groups over 
that for the professional, clerical, and 
business occupations is greater in the 
United States than in England and 
Wales. It would be illuminating to 
investigate not only whether the dif- 
ference between these relative ex- 
cesses is steadily increasing or grad- 
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each country and as between the coun- 
tres. Unfortunately no reliable data 
over a period of years are available for 
the comparisons required. 


MORTALITY IN ENGLAND AND WALES 


Data on mortality in occupational 
groups in England and Wales have 
been tabulated for a three-year period 
centering on each decennial census 
since 1891. Table V shows mortality 


TABLE V—MORTALITY FROM CERTAIN Causes AMONG MALES 20-64 YEARS or AGE IN DIFFERENT 
OCCUPATIONAL GROUPS, ENGLAND AND WALES, 1921-1923 15 
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ually approaching some stable value, 
but also the relation existing among the 
various trends of mortality yielded by 
the different occupational groups, for 


H See note 12. 

18 Data from Rollo H. Britten, “Occupational 
Mortality among Males in England and Wales, 
1921-1923: A Summary of the Report of the 
Registrar-General,” Public Health Reports, Vol. 
48, No. 25 (June 22, 1928), pp. 1565-1616 (Re- 
print 1233); and Registrar-General’s Decennial 
Supplement, England and Wales, 1921, Part IT, 
“Occupational Mortality, Fertility and Infant 
Mortality,” 188 pp., London: H. M. Stationery 
Office, 1927. 


rates from certain causes, and Figure 
IV shows the rates at specific ages for 
tke more important causes. In gen- 
eral the picture is like that for the 
United States, namely, a large excess 
mortality for the laboring group re- 
flected in nearly all the major causes of 
death. 


Morratiry IN SPECIFIC 
OCCUPATIONS 


Precise quantitative studies of mor- 
tality in specific occupations are diffi- 


MORTALITY IN ENGLAND AND WALES 
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cult because of the existence of certain 
conditions that preclude the computa- 
tion of accurate occupation-specific 
mortality rates. For example, in using 
the ordinary decennial census counts to 
determine the population at risk for the 
deaths as usually registered, it is 
probable that in many instances the 
specific occupation as returned by the 
census enumerator for a given person 
does not agree with that returned 
on the death certificate when the 
individual dies. Furthermore, when 
there is agreement, the occupation is 
frequently ambiguously stated with 
reference to the specific hazard in- 
volved. The reasonably definite term 
of “‘stonecutter,” for example, may re- 
fer to one who works with marble or 
with granite; but the silicosis hazard is 
very different for the two materials. 
Moreover, the number of years 
spent in a given occupation is extremely 
important; yet no occupational mor- 
tality figures based on census popula- 
tions have thus far taken account of 
this factor, and it is doubtful whether 
an accurate method could be developed 
to do this. The recorded mortality 
is high in certain light work to which 
workers resort when they are unable to 
do heavy work, thus making for high 
rates in such occupations as street sell- 
ing in the English mortality data. 
Again, a low mortality may be expected 
during the early yeafs spent in heavy 
labor that requires robust health, 
whereas after a longer period in the oc- 
cupation the effect of the arduous labor 
may appear in the mortality returns. 
In spite of these difficulties and with 
the full realization that they exist, the 
registrar-general of England and Wales 
has issued decennial supplements on 
occupational mortality ' covering three 
years centering on each census period 
from 1891 to 1921; the 1931 report has 
not yet been issued. The relatively 
16 See note 15. 


lomg period of time covered and the 
greater stability of occupations in Eng- 
laad than in the United States make 
thsse the best extensive data now 
available. Lack of space forbids a 
discussion of the mortality caused by 
all of the diseases tabulated in the 
supplements. Tuberculosis mortality, 
hewever, which is of great importance 
with respect to occupation, will be 
considered briefly. The six occupa- 
ticns with the highest mortality rates 
fo> tuberculosis in the 1921-1923 re- 
pat follow. All these occupations 
involve exposure to definite hazards. 


TABLE Vi—Annoau RESPIRATORY Toserco- 
tosis Morraurty per 100,000, Aces 20—64 
(ADJUSTED FOR AGE) 


Underground workers in tin and copper 
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Tim and copper miners..........0.00- 1,323 
Gr-nders in the cutlery trade.......... 1,178 
Metal grinders. .... 0... cc eeec eee eo €37 
Slete masons and slate workers. ....... &12 
Pozter millworkers, slip makers, potters 411 
All occupied and retired males........ 150 


In his summary of the registrar- 
general’s last report of this kind, Brit- 
tea’ arrayed according to the rate the 
fifty-six occupations with tuberculosis 
mortality higher than the rate for all 
oceupied and retired males, and gave 
other interesting comparisons for spe- 
ciie occupations. 

Probably dust is the hazard which 
affects the greatest number ‘of indus- 
trial workers today. The “dusty 
trades,” however, form far too broad a 
class to consider in studying the effect 
of dust on the health of the worker. 
Dusts range from silica, which seems 
tc be most harmful, to carbon, which 
is probably the least harmful to the 
worker. It was formerly thought that 
tke harmfulness of silica dust was as- 
scciated with the sharpness of the parti- 


27 See note 15. . 
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cles; but more recent studies indicate 
that it is the chemical rather than the 
physical characteristics of dusts that 
are important in relation to the health 
of those exposed to them. 


TRENDS IN SickNESS RATES 


While trends are not available for 
the several occupational classes, there 
are data on sickness causing disability 
of eight days or longer among mem- 
bers of a group of industrial sick bene- 
fit associations that have been report- 
ing to the United States Public Health 
Service since 1920. The rates are pub- 
lished in periodice reports by Brun- 
dage.8 In the group of establish- 
ments reporting throughout the fifteen- 
year period 1920-1934, the annual ill- 
ness rate (exclusive of accidents) per 
1,000 employees fluctuated usually 
between 90 and 100 cases causing dis- 
ability for eight days or longer, with 
not much evidence of either an upward 
or a downward trend. Since 1930, 
however, there has been some evidence 
of a downward trend in the sickness 
rates, those for 1933 and 1934 being 
as low as 75 cases per 1,000 on the 
pay roll. 

However, it cannot be concluded 
from these data that the health of the 
workers has improved during the de- 
pression. Members of industrial sick 
benefit associations are composed al- 
most entirely of employed persons, and 
a person who is no longer working for 
an establishment does not retain his 
eligibility for sick benefits for more 
than about three months after he be- 
comes unemployed. Consequently the 


18 Dean K. Brundage, “Sickness among Male 
Industrial Employees during the Last Three 
Months of 1931, and a Summary of Sickness 
Frequency by Years since 1920,” Public Health 
Reports, Vol. 47, No. 18 (April 29, 1932), pp. 
995-1001; “Disabling Sickness among Indus- 
trial Employees in 1934 as Compared with 
Earlier Years,” Public Health Reports, Vol. 50, 
No. 44 (Nov. 1, 1935), pp. 1527-1539. 


members become, during depression 
years, a rather selected group of work- 
ers who have retained their jobs. 
Various evidence, for example Diehl,'® 
indicates that those with physical 
handicaps and impairments who are 
frequently sick are more likely to be- 
come unemployed than their fellow 
workers with better health; conse- 
quently the employed become a group 
that has less sickness than the average. 

In the second place, during a depres- 
sion the membership of sick benefit as- 
sociations contains a large number of 
part-time workers. In so far as their 
work involves exposure to hazardous 
conditions, a short day or a short week 
means less hazard and consequently 
less sickness. Since almost any occu- 
pation has some slight exposure to 
some slight hazard, the shorter working 
time would probably be conducive to 
better health. The depression has not 
improved health, but less exposure to 
specific hazards during the depression 
may have reduced the frequency of 
sickness in the employed part of the 
population. 

One might assume that the health of 
the unemployed would be still further 
improved, but the loss of income is 
probably of more importance than the 
decrease in hazards. In a recent 
study”° of sickness in families of the 
unemployed in ten localities it was 
found that the Sickness rate during a 
three-month period in 1933 in families 
with no employed workers (182 per 
1,000) was 48 per cent above that in 
families with one or more full-time 
workers (123 per 1,000); the rate for 
families with part-time workers only 

19 Harold S. Diehl, ‘Physical Condition and 
Unemployment,” Public Health Reports, Vol. 50, 
No. 46 (Nov. 15, 1935), pp. 1610-1618. 

20G. St. J. Perrott and Selwyn D. Collins, 
“Relation of Sickness to Income and Income 
Change in 10 Surveyed Communities,” Public 
Health Reports, Vol. 50, No. 18 (May 3, 1935), 
pp. 595-622 (Reprint 1684). 
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was 160 per 1,000. The differences ap- 
peared for persons of the several age 
groups and for ‘both men and women, 
but were particularly large for men of 
the working ages. These data suggest 


thal those who became unemployed 
had the highest illness rates, and thus 
the rate among those who remained 
employed would become lower as un- 
employment increased. 


Selwyn D. Collins, Ph.D., has been director of the 
Office of Statistical Investigatiors of the United States. 
Public Health Service, Washingion, D. C., since 1928, 
and a statistician in that Service since 1920. He was 
formerly a special agent in the United States Bureau 
of Labor Statistics. His writings include treatises on 
the extent of sickness, physical defects, and mortality 
in school children and in the General ‘population, the 
relation of economic status to health, and the epidemi- 
ology of the minor respiratory diseases. 


Evolution of Industry and Organization of Labor 


By Wittarp L, Taore 


HE endeavor to untangle and ex- 

amine certain selected threads in 
the pattern of history is likely to 
be about as satisfying as an analysis 
of an old Dutch tapestry by the 
process of raveling. The significance 
of the threads is so much a matter of 
their integration that the whole is 
infinitely greater than the sum of its 
parts. Consequently, to take a small 
number of factors out of the totality of 
economic history and analyze and 
evaluate their relationship is a project 
which can be undertaken only when 
there is a persistent and intruding 
acceptance of the proposition that 
economic development is organic— 
that all variables are interdependent. 
Even that may not be sufficient, for 
economic change is but one segment of 
the total tapestry of the cultural and 
social history of civilization. 


EARLY Reactions to MACHINERY 


Changes in economic processes have 
always been matters of grave concern 
to labor. Over three hundred years 
ago (1621) the weavers of London 
presented a memorial to the King com- 
plaining against the competition of 
Flemish weavers who had come to 
England! They resented the intru- 
sion of foreigners, but were particu- 
larly incensed because 


they have made so bould of late as to devise 
engines for working of tape, lace, ribbin, 
and such like, wherein one man doth more 
among them than 7 Englishe men can 


1 The historical incidents here described, as 
well as the quotations, are recorded by Samuel 
Smiles, Industrial Biography: Iron Workers and 
Tool Makers (842 pp. London: John Murray, 
1863), p. 168 fi.. 
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doe; so as their cheap sale of commodities 
beggereth all our Englishe artificers of that 
trade, and enricheth them. 


Or consider the first attempt in 
England to attach a saw to a mill 
wheel, made by a Dutchman near 
London in 1663. The handsawyers 
expressed their disapproval so effec- 
tively that it was quickly abandoned. 
It was more than one hundred years 
before the attempt was made again. 
In 1767 a London lumber merchant 
named John Houghton, encouraged by 
the Society of Arts, erected another 
sawmill at Limehouse, using wind for 
power. No sooner was it completed 
than a mob assembled and completely 
destroyed it. 

There is no need to search for any 
complex or obscure motivation behind 
such incidents as these. They are 
typical reactions of specife working- 
men to the installation of machinery 
which destroys the necessity for their 
skills and for them. That the attack 
is not on machinery per se is indicated 
by its extension to other developments 
which may threaten employment. A 
situation of this sort is described by 
Mr. Bazley in a`lecture given in 1851: 


So jealous were the people, and also the 
legislature, of everything calculated to 
supersede men’s labour, that when the 
Sankey Canal, six miles long, near War- 
rington, was authorized about the middle 
of last century, it was on the express condi- 
tion that the boats plying on it should be 
drawn by men only! 


Broan Impricarions or TECHNOLOGY 


Thus the direct impact of the devel- 
opment of machinery upon labor was 
clear and conspicuous, and all too fre- 
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quently brought a direct and immedi- 
ate reaction. But in fact, the implica- 
tions of technology went much further 
than merely its threat to certain skills 
and the economic status of the workers 
concerned. Itwentbeyond mere change 
in the actual nature of the day’s work. 
It meant more than introducing new 
problems of accident and occupational 
disease. For the new technology in its 
broadest sense was to reconstruct the 
organization of industry. 

Any business enterprise must keep 
its production and sales in approxi- 
mate balance. Gradually the last two 
centuries have yielded technological 
developments which have permitted 
the expansion of both. The limiting 
factor of distance, so important in 
gathering raw materials and in defining 
markets, has been steadily overcome. 
Large-scale production and large-scale 
marketing have emerged. In 1929 
about 70 per cent of all factory wage 
earners were in establishments em- 
ploying at least one hundred men. 
Here the earlier conditions of intimate 
relationship between employer and 
employee no longer can persist. 

Furthermore, almost as if to make 
the insulation and isolation perfectly 
certain, the development of the modern 
corporate structure more and more has 
removed the sphere of policy-making 
away from the plant altogether, to a 
central office or a perent company. 
To be sure, the exact application of 
policy must remain on the spot, but 
the broad determinations may -be 
oracularly handed down by long-dis- 
tance telephone. 


LABOR GROUPS 


It is a most incomplete picture which 
states the current problems of labor 
solely in terms of large-scale enterprises 
and highly mechanized and automatic 
production processes. During the last 
century, sweeping descriptive gener- 


alizations concerning the economic 
process have become increasingly in- 
accurate, as the application of the 
machine has advanced at different 
rates of speed and with different im- 
plications for the workman at different 
points within the system. 

At present, at least three different 
groups of laborers must be distin- 
guished and separately considered. 
The first includes all those whose 
stazus is still essentially that which 
existed generally prior to the industrial 
revolution. Domestic servants, for ex- 
ample, are still an intimate part of the 
household. To be sure, the actual 
performance of their duties has altered 
materially under the impact of the 
machine as represented by vacuum 
cleaners, floor waxers, and store bread. 
The coachman has been displaced by 
the chauffeur. Nevertheless, the eco- 
nomic status of these groups has been 
basically unchanged since the institu- 
tion of slavery was abolished. Like- 
wise, in the field of retail trade it is 
significant that there are nearly one 
million establishments with sales cf 
less than $20,000 per year. Here also, 
the small number of employees in each 
store are not isolated from the em- 
ployers. The cash register, the tele- 
phone, and the truck have changed 
details in the manner of performance 
of their tasks, but the underlying rela- 
tionship between employer and em- 
pleyee is still on a highly personal 
basis. 

The second type of situation is that 
in which the skilled worker still occu- 
pies the center of the economic mech- 
anism. This is perhaps best illustrated 
in the building trades. The skilled 
worker may be carrying on with little 
vaciation the technique of centuries, as 
is the bricklayer, or may have absorbed 
the machine as merely an improvement 
on or extension of his tools, as the 
op2rator of a steam shovel. Without 
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workers with the special and particular 
skills, presumably attained onlythrough 
long training, the process could not be 
performed. Coal mining and printing 
are other illustrations of the same situa- 
tion—instances where the productive 
process is built around special types of 
skilled labor. 

The third group represents the new 
industry, so carelessly regarded as 
dominating the entire economic sys- 
tem. Its essential characteristics are 
large-scale operation, the application 
of the principle of division of labor, 
and the extensive use of capital either 
in the form of machinery or in the 
development and maintenance of the 
market and market channels. This 
does not mean that labor is not neces- 
sary or important, but rather that the 
preoccupation of the business man is 
with the utilization of machinery in 
production .or with the expansion and 
preservation of his channels of distribu- 
tion. The iron and steel, automobile, 
sugar refining, and heavy chemicals 
industries are illustrations of this form 
of economic organization. 

These three labor situations do not 
exist in fact in such neat categories as 
the analysis may imply. Industrial 
techniques are continually changing, 
so that an industry such as the manu- 
facture of cigars may belong in the 
second group in one decade, where the 
skilled worker, rolling and wrapping 
the cigar by hand, dominates the pic- 
ture. But the development of ma- 
chinery for performing the process may 
change labor to a machine-tending 
operation and shift the industry into 
the third group. There are, of course, 
certain instances which do not fit into 
the simple categories. The most im- 
portant is the railroad industry, essen- 
tially an industry requiring enormous 
capital outlay, and yet creating a group 
of highly skilled workers who occupy 
a position of great importance in its op- 


-of unorganized workers. 


eration. Careful analysis might lead 
to the addition of other typical situa- 
tions to the three given above, but they 
will serve to illustrate the approach 
here suggested to the problem of the 
organization of labor. 


ATTITUDES TOWARD ORGANIZATION 


The first group does not appear to 
be interested in or susceptible to organ- 
ization. Millions of individual bar- 
gains are made between millions of 
unorganized employers and millions 
On neither 
side are the arrangements solely eco- 
nomic, and an infinite variety of 
conditions and necessities make stand- 
ardization of treatment and terms 
difficult if not impossible. The labor 
organization technique for supporting 
the demands of labor organizations by 
threats of strike and boycott has al- 
most no meaning when applied to this 
area of our economic system. Even 
such general attempts to improve 
labor standards as minimum wage 
legislation usually provide specific ex- 
emption of servants, farm laborers, and 
the like. Only the general influences 
on the labor market, such as restric- 
tion of immigration or the general ad- 
vance in the standard of living, ap- 
pear to affect the course of these 
millions of private, personal labor 
contracts. Neither employer organ- 
ization nor labor organization is a 
significant factor for this group. 

The second group, occupying the 
area in our economic system where 
skilled labor is in the foreground of the 
economic picture, presents quite the 
opposite record of labor organization. 
Historically, this has been the fertile 
ground for collective labor action. It 
is this area in which labor organization 
in the country has been most flourish- 
ing—the building trades, coal mining, 
printing, machine shops, glass blowing, 
cigar making, musicians, and a hundred 
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others. The necessity for skill limits 
the available supply of labor and gives 
bargaining power to any organization 
which can include most of the workers 
in any given market in its membership. 
In most of these instances the number 
of employers is large, so that labor 
strategy can take advantage of possible 
differences among them in attitude and 
strength of resistance. 

These traditional unions were based 
upon specific skills which could be 
readily defined and recognized as 
skilled occupations. Drs. Wolman and 
Peck have summarized the experience 
of these organizations as the new in- 
dustry emerged: 


This form of organization, appropriate 
to small shops and to a hand industry, rap- 
idly became ineffective in the face of mech- 
anization, the breakdown or modification 
of customary skills and the increase:in the 
size of units of production. To these tech- 
nological and industrial changes, the unions 
were either unwilling or unable to adjust 
themselves. Highly mechanized industries 
are not unionized and the process of 
mechanization, as in soft coal and textiles, 
has been accompanied by the weakening of 
existing unions. As industry after indus- 
try was so revolutionized, many labor 
organizations such as the iron molders and 
the machinists were gradually eliminated 
from the large factories and remained only 
in the smaller shops.? 


In some few instanees the situation 
has been met by the extension of labor 
organization from the skilled to the 
unskilled. In the clothing, food, and 
textile industries, the existing craft 
unions, originally including only highly 
skilled workmen, have been converted 
into large and representative indus- 
trial unions. But in most instances 
the new industry has developed with 
very little organization of labor, if 
any. 

2 Recent Sociat Trends (1,568 pp. New York: 
McGraw-Hill, 1933), p. 833. 


PROBLEMS or UNIONISM 


En this new type of economic organ- 
izazion the problem of unionism is 
peculiarly difficult. Not only does 
large-scale production imply a small 
number of employers, but they are fre- 
quently knit together by a strong 
trade association or a common bond 
in ihe area of high finance. Further- 
more, the corporate structure fre- 
quently places the determination of 
pokcy at such a distance from the 
wo-kers that decisions are made solely 
on an economic basis, with no opportu- 
nity for individual sympathies or 
mutual understanding to influence the 
att-tude. 

While the employers’ side of the bar- 
gaining process is thus much stronger, 
the particular workers are weakened 
by the fact that they are not unique, 
but the general skills required to 
wo-k with machinery are widely held. 
Where division of labor has greatly 
reduced the variety of responsibility 
of each individual worker, the training 
period is correspondingly shortened. ° 
To be sure, heavy capital changes may 
make any delay in the production 
prcecess a heavy burden on investors, 
and the producing mechanism is a 
delicately adjusted process, which à 
strategic group can interrupt more 
easily than when specialization is less 
prevalent. But these facts are of 
litte importance in the face of the 
bargaining strength of the employer 
grcup and the ease of labor substitu- 
tioa. 

‘Thus far there is little evidence that 
anv clean-cut or articulate answers to 
the new elements in the industrial sit- 
uation has been established by those 
determining policies for the labcr 
grcup. In some instances an indus- 
trial union has succeeded in meeting 
the problem by organizing all laborers 
within its industry, thus-reducing the 
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labor bargain to an adjustment be- 
tween two monopolistic groups. An- 
other device is the endeavor to control 
certain vital spots in the economie 
process which seems particularly sus- 
ceptible to organization, using such 
groups as a lever on the total situation, 
as, for example, machinists and team- 
sters. But there are wide areas of 
industrial operation where labor or- 
ganization is almost a negligible factor, 
and, by and large, it includes the grow- 
ing list of industries which come under 
our third category. 


Company UNIONS 


The long-distance, impersonal rela- 
tionship between employer and em- 
ployee, which has developed in so 
many large-scale industries, involves 
certain disadvantages. Afterall, work- 
men are still necessary, and some 
degree of labor contentment is re- 
quired for the smooth running of an 
enterprise. While unwilling to permit 
independent labor organizations of the 
old type, many employers in recent 
years have encouraged and even spon- 
sored the organization of company 
unions with somewhat limited func- 
tions. These are not really bargaining 
organizations, but rather media for 
transmitting complaints, undertaking 
group activities, and bridging the gap 
between the employer and the individ- 
ual worker. 

While such organizations are un- 
doubtedly performing some of the 
functions of trade unions, by no stretch 
of the imagination can they be re- 
garded as providing the workers with 
bargaining power over the essential 
elements in the labor contract, com- 
parable with that obtaining in the 
industries in which organization of 
skilled craftsmen have been able to 
maintain their position. Certainly the 
old-time labor unions have indicated 
by their vigorous opposition that these 


organizations do not represent an 
answer to the problem of organizing 
the large-scale industries. 


LABOR AND CAPITALISM 


Labor in the United States has never 
been revolutionary. To be sure, in- 
dividuals and small groups have talked 
of a great proletarian uprising, but the 
traditional policy has been to bargain 
with and within capitalism. Perhaps 
this is because the more articulate 
workers, the skilled craftsmen, have 
been the ones who were organized, and 
were able to bargain for themselves 
with sufficient success to make the 
gamble of a revolution unattractive. 
Perhaps it is because the rapid expan- 
sion in production, resulting from 
technology, capital accumulation, and 
rich natural resources, has permitted 
a steady advance in the standard of 
living. Perhaps it is because the labor 
market has been supported in early 
years by the frontier, and more re- 
cently by restriction of immigration 
and the declining birth rate. Perhaps 
it is because labor in this country has 
never developed the class conscious- 
ness which appears when individuals 
see no possible advancement for them- 
selves out of their present status. 

But of late, some shift in attitude is 
apparent. Spokesmen for labor are 
asking for modifications of capitalism. 
They urge government action, taking 
the form of direct dealing with certain 
elements in the labor bargain, as the 
hours of labor, or of establishing and 
supporting the process of collective 
bargaining. 

At least two fundamental conditions 
must be noted as leading to this new | 
emphasis, and both carry back to the 
changing nature of the organization of 
industry. The first is the condition 
noted above, the emergence and rapid 
development of a type of industry in 
which traditional labor organization 
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seems unable to make much headway. 
The second is the recognition of the 
fact that many problems which directly 
concern labor are beyond the control 
of the employers and employees within 
any one industry, regardless of the de- 
gree of their coöperation. The diff- 
culties of labor today relate in large 
measure to conditions which involve 
the entire economic system—price 
level changes, widespread unemploy- 
ment, old age insecurity, international 
economic policies, and the like. No 
conceivable development of collective 
bargaining by crafts or industries can 
deal with issues of this breadth. 

It is not surprising that, with its 
tradition of political democracy rather 
than Marxist ideology, the American 


labor movement is not demanding the 
overthrow or displacement of capital- 
ism, but rather is sponsoring specific 
leg-slation. This represents an at- 
tempt to participate in the process of 
diracting the evolution of industry at 
the level of the fundamental definition 
of capitalism rather than to rely solely 
upon labor’s traditional weapons— 
weapons most adequate in “certain 
terzain, but seemingly quite ineffective 
in other territory. The koundaries cf 
these areas are never exact, but the 
evclution of modern industry has re- 
moved much of the first and expanded 
thelatter, thus enhancing the difficulties 
facing those concerned with improving 
the status of labor through effective 
organization. 
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Labor and the Goals of Industry 


By Henry S. DENNISON 


HE hidden premise of many a 

tirade pro or con labor, condition- 
ing the whole discussion, is an unwrit- 
ten and often unconscious assumption 
of just what business organizations are 
or should be run for. Yet the sensible, 
logical, or “right” place and treatment 
of the workers in industry and com- 
merce cannot even be thought about 
unless some specific working hypothesis 
of the purposes of business organiza- 
tion is adopted and enunciated. 

What are the assumptions upon 
which are based the most significant 
doctrines concerning the proper place 
and treatment of labor? Being seldom 
concisely stated they are most often 
confused, inchoate, and sometimes self- 
contradictory mixtures of two or more 
or four elemental theories. Hence, 
when. stated baldly and alone, each of 
these elemental theories has a most un- 
real sound. 

The first, which might be nicknamed 
the manorial theory, assumes the pur- 
pose of a business organization to be to 
gratify the wills of the man or men in 
control of it. 

The second, or classical economic 
theory, assumes the goal to be to make 
the most money for the legal owners of 
the organization. 

The third, the theory of production 
for use, assumes the goal to be the pro- 
duction and distribution of the goods 
and services needed or wanted by the 
community. 

The fourth, which might be nick- 
named the organismic theory, assumes 
that a business organization exists for 
the purpose of providing not only a sat- 
isfactory living but a satisfactory life 
and life work for the men and women 
involved in it. 


It will be seen at once that only the 
second theory is at all widely held in 
pure form, and that even where it is so 
held as a theory, in his practices the 
holder usually takes some account of 
the other theories. Nevertheless, if 
we are to get a clear notion of what any 
mixture of these theories may involve 
as to labor relations, we must first con- 
sider what each of them in its pure 
form implies, and therefore what must 
follow from it as a doctrine of the place 
of the worker. 


Tur Manoriau THEORY 


Tt may seem at first glance that the 
manorial theory is wholly antiquated; 
yet its principal slogan, that a man may 
do what he pleases with his own, still 
persists not only as a pious wish but day 
in and day out as an effective, if par- 
tial, motive for action. In fact, no 
adequate understanding can be had of 
the behavior of men in control of a 
corporation or of its departments un- 
less we take account of the non-eco- 
nomic motives arising out of their 
desires for social status and for the grati- 
fication of personal pride and of the 
sense of power. In an organization 
which may otherwise be of the classical 
economic type, we shall find typical 
seigniorial rights claimed and exercised 
in the placement and preference of rela- 
tives, social friends, and other personal 
favorites; and we shall find perquisites 
of dignity and perquisites of cash 
which go by custom with certain posi- 
tions, though quite “uneconomic” or 
only very partially economic from the 
point of view of the organization as a 
whole. 

By far the most important effects of 
this theory from the point of view of 
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community welfare appear?in those 
business organizations or departments 
of organizations which run almost con- 
tinuously at a loss, but which are nev- 
ertheless kept alive through funds 
arising from other sources or from 
previous surpluses, because personal 
or family pride forbids that they should 
be closed up. In these and other ways 
the manorial theory manifests- itself 
in our modern business world, although 
it might be a long search indeed before 
a man was found who would confess or 
himself believe that he put any stock 
in it whatever. 

The implications of this theory for 
labor management are fairly obvious. 
The only one of importance is that 
management must be absolute and 
under no shadow of compulsion to re- 
gard or consult labor or share with it 
its right of decision. The organization 
may be run with the utmost charity 
and benevolence, or the utmost bru- 
tality; as long as it conforms to the de- 
sires of the man in control, the theory 
is satisfied. The workers may be 
given Thanksgiving dinners and Christ- 
mas dinners and Christmas gifts and 
helped through all illnesses and hard 
times, or economic power over them 
may be used to gratify any sort of de- 
sires. Anyone may be hired and any- 
one fired at will. In fact I know of one 
family concern which practically 
cleared out its employges every two or 
three years because the patriarch en- 
joyed new faces. Clearly, no detailed 
doctrine of labor management can be 
drawn from this theory except that 
labor must be kept in a wholly subordi- 
nate position. 


THE CriassicaL Economic THEORY 


The second, or classical economic 
theory of the goals of industry, needs 
no description, since it is held by a very 
large number of business managers 
throughout the industrial civilizations 


of the world. And as a theory, it is so 
held for all intents and purposes in 
pure form; for in the majority of cases 
in which claims for charity, benevo- 
lence, and consideration for the welfare 
of workers are admitted, they are re- 
garded as wholly. optional and non- 
compulsory and as possible moral 
clams against the individual after his 
money is made, but not as against the 
business itself or its normal processes 
in attempting to get the maximum net 
profit for itself. Those who hold this 
theory are likely to feel quite sincerely 
that they hold also the third theory— 
that the goal of industry is the produc- 
tion and distribution of the necessary 
goods and services—since they so 
firmly believe that if each man at- 
tempts to get the most money for 
himself, the best possible distribution 
of goods and services for the people at 
larg2 will be accomplished. 

Only in a minority of cases is business 
practice as direct and self-consistent 
as this simple classical economic theory 
itsef. Many men who freely and 
openly will use stockholders’ money for 
pensions, for group insurance, and for 
contributions to local charities, would 
strenuously resist proposals to make 
any of these measures compulsory 
upon them; and would invoke in op- 
position to such proposals the classical 
theory of the right and obligation of 
business enterprise to make the most 
morey it can. 

The labor practices dictated by this 
second theory cannot be left to in- 
dividual caprice, but must be subjected 
in each case to the judgment of the 
marager as to whether they will or 
will not yield the maximum net profit. 
He may thus introduce group life in- 
surance in the belief that the payments 
of the company will be something more 
than returned through the effects of a 
heightened morale; or he may believe 
it good for full-page adveriising of the 
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company, as did a New England con- 
cern some years ago. He may or may 
not judge that improvements in light- 
ing and ventilation will profit him 
through increased efficiency, and may 
install a medical clinic or methods of 
accident prevention for the same 
reason. In wage rates he will reach 
for the optimum figure, which will be 
neither so low that quantity and qual- 
ity of production will be affected 
through low-grade workmanship, or so 
high as to be impossible of compensa- 
tion by quality and quantity of prod- 
uct. In his setting of wage rates, he 
must be influenced largely by the wage 
rates of his competitors, though he will 
have to take into account also the 
going rates in the community in which 
he finds himself; but if the differential 
between them is too great, he must 
consider retstablishing himself in some 
more favorable community. The eco- 
nomic theory dictates no subsistence 
minimum in an easy labor market— 
$1.75 for 48 hours with two weeks 
“learning period” at zero a week is 
obligatory if quality needs are met; 
and concern for the purchasing power 
of employees as customers must be left 
to competitors or to other industries. 

Hours will tend to balance about the 
point of diminishing return of the 
worker, modified by the importance of 
overhead charges and the possibilities 
of two or more shifts. Under this 
theory the manager will deal with a 
union or other organization of his 
workers if in his judgment it is cheaper 
to do so than not to; and regularization 
of employment will be attempted in 
order that an optimum use of equip- 
ment may be attained, or, more rarely, 
in a crowded labor market, because 
abler workers can be retained in steady 
than in fluctuating employment. Ev- 
ery manager is required by this theory 
to discharge or lay off wage workers 
when keeping them at work would 


lessen profits, or most certainly when it 
would jeopardize the owners’ legal 
control over the concern. 

We must recognize that under this 
theory, while the considerations which 
would govern the installation of any 
type of labor management might be 
relatively uniform and relatively sim- 
ple, the great variety of mental ca- 
pacities and of social backgrounds 
among our business managers will re- 
sult and have resulted in almost as 
great a variety and contrast in labor 
practices as if caprice rather than logi- 
cal judgment had given rise to them. 
The elements of a business judgment 
are various and vague, and the judges 
range widely in their capacity to dis- 
cover the facts and to draw conclusions 
from them when they are discovered. 
Nevertheless, when this second theory 
is the ruling theory in any community, 
if there is free and wide contact among 
business men, there will tend to emerge 
a certain modal pattern of behavior 
after a number of years. 


THEORY OF PRODUCTION ror Usr 


To mention the third theory without 
cursing it soundly in advance renders 
one liable to social ostracism if not de- 
portation—and for two reasons which 
make strange bedfellows. On the 
one hand it is one of the loose stock-in- 
trade slogans of the communists and of 
some of the “57 yarieties”’ of socialists. 
On the other hand the ultra-conserva- 
tive claims that he has adopted it al- 
ways, but that the maximum quantity 
of production for use is possible only 
when production is for profit. To the 
communist it can be said that produc- 
tion for use is no private property of 
his, since it can be proclaimed by a 
fascism as well as by a Red régime; and 
to the conservative it can be said that 
there is all the difference in the world 
in their actual daily practices between 
a situation in which producing is the 
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end and purpose of industry, and a sit- 
uation in which it is merely the neces- 
sary means to the end of net profits. 

This last point ought to be dwelt 
upon a moment, for in recent articles 
concerning prices it seems to have been 
taken for granted, without the begin- 
nings of analysis, that business can at- 
tain maximum production by reducing 
prices and still remain a business sys- 
tem based upon profits. Neither to- 
day nor for many years past has a 
profit system cared to produce quan- 
tity for quantity’s sake, or get a high 
price for its own sake. What man- 
agers have figured on and hoped to 
attain was not maximum quantity or 
price, but that price for their goods 
whose net profit per unit times the 
units it would sell made a maximum 
figure. Duty to stockholders and to 
economic individualism alike require 
themanager to raise the price which sells 
a million pieces and yields $1.00 net 
profit on each, or to lower the price 
which sells 100,000 at $10.00 net each 
if he can reasonably estimate a sale of 
500,000 at $2.25 net. Those who 
claim that established prices are too 
high and yet hold to the classical eco- 
nomic theory of business purpose seem 
to have overlooked entirely this cal- 
culus of optimum price—or feel them- 
selves gifted with greater skill in esti- 
mating than business men possess. 

A full-blown theory,of production for 
use and need must, of course, reject this 
calculus for all goods except unques- 
tioned luxuries. Absolute necessities 
it would be bound to distribute some- 
how, whether at a price with a profit, or 
a price with a loss, or given away. In 
between, it might price at various fixed 
rates of profit. In any and all of these 
cases it would seem that the labor pol- 
icies it dictates would be closest to 
those of the classical economic theory, 
for it would be vitally interested in all 
costs of production and distribution. 


It does not seem at all strange, there- 
fore, that Russia has adopted many 
capitalistic methods of wage payment, 
in the midst of a system diametrically 
opposite in many other ways. Wher- 
ever the third theory might differ from 
the second in labor practices, the 
chences are it would be due to the in- 
trusion of purely political considera- 
tions, or of the fourth elemental theorv. 


Tue OrGanismic THEORY 


It is not hard to picture the social 
structure which would grow out of 
accepting as the sole or strongly pre- 
dominant theory, any one of the first 
three. Roughly, they characterize re- 
spectively the feudal, capitalist, and 
communist types of social structure. 
It :s more difficult to imagine what the 
structure of a society would be if it 
adopted as its primary tenet that 
work, and especially work in an organ- 
ized group or team, is in itself of vital 
and preéminent importance, not merely 
for what it produces but for its values 
as a means of affording satisfaction, 
sel:-expression, and significance to the 
life of the worker. 

in the present world we can only con- 
sider the fourth theory as an element 
impossible to isolate but possible to 
combine in various proportions with 
the other three. The labor measures 
it would imply then become claims for 
mcdifications or compromise upon tke 
measures demanded by the other 
theories. 

These measures are not difficult to 
state in general terms, however hard 
they may be to operate successfully. 
In the main, they are those measures 
which: have for some years now been 
advocated as methods of good personnel 
management, and defended on a claim 
that they are profitable in the long run 
through their effects upon the psychal- 
ogy and morale of a working crew of 
men and women. Stated in general 
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terms, they are in the main, also, the 
measures set up as goals by labor 
unions; though naturally the extent 
and the method of their institution 
might be quite different if installed 
under union rather than management 
domination. The effect of this fourth 
theory upon union policies explains 
some of those union objectives which 
are vigorously criticized as uneconomic 
—and quite rightly. Perhaps the 
commonest way in which a deduction 
from this fourth theory comes to the 
light of consciousness is the feeling on 
the part of a very large number of 
workingmen that somehow, not at all 
clear to themselves, they have a claim 
to a job at which they have worked a 
number of years and with reasonable 
efficiency. 


ATTAINABLE AND UNATTAINABLE 
MEASURES 


Naturally, in a society which does 
not regard this fourth theory as funda- 
mental, only a part of the labor meas- 
ures dictated by it can be put in by an 
individual company in competition 
with others. Discharge through sheer 
caprice of the employer can, it is true, 
be eliminated; but discharge through 
the caprice of the economic system it- 
self cannot. Something can be done 
by most individual employers to give a 
somewhat greater sense of stable sig- 
nificance to the job by eliminating a 
part of seasonal irregularity of work. 
A good deal can be done, also, in lifting 
the psychological status of wage em- 
ployment above the level of helpless 
dependence through systematic de- 
vices for consultation and for making 
available to wage workers any and all 
of the facts significant to them and 
their jobs, wages, and status. In order 
that work and worker may be as far as 
practicable matched, that the type of 
work a man is put upon may give as 
good a chance as the modern system al- 


lows for his natural aptitudes to find ` 
self-expression, a great deal can be 
done in the way of more careful selec- 
tion to avoid the driving of square pegs 
into round and uncomfortable holes. 
A good part of the caprice in selecting 
workers for managerial positions can 
be eliminated by a thoughtful utiliza- 
tion of some of the modern methods of 
rating and the testing of mental apti- 
tudes; and a considerable degree of sat- 
isfaction and self-respect can be added 
to the worker’s lot if the supervisory 
force is capable of intelligent handling 
of the men and women who work under 
it. 

But to provide any very broad se- 
curity on the job is beyond the powers 
of any individual company except the 
few who are very fortunately placed. 
To guarantee that neither wage rates 
nor hours worked per week or per year 
will drop so that the worker cannot 
earn enough to live upon is impossible 
for even the fortunately placed com- 
pany. By the very nature of the com- 
petitive system, wages must be driven 
as low as men can be induced to take, 
and will go to low points except where 
there are open Jands to which the sur- 
plus workers can escape by emigra- 
tion, or at such times as the numbers of 
the unemployed are reduced to an in- ' 
significant figure; or, further, except 
where labor unions have built them- 
selves up in membership and business- 
like efficiency of management to the 
point where they can deal with em- 
ployers on much the same basis of 
equality as that upon which employers 
deal with their customers. 


LEGAL PROTECTION AFFORDED 
WORKERS 


Wherever the output of industry is 
insufficient to satisfy the ideas of the 
ruling powers in a community, lowest 
cost in terms of money or hours or 
both must be the dominant considera- 
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< tion; and measures indicated by the 
fourth theory will be used only if 
clearly proved to save more than they 
cost, or in a community where workers 
‘and their sympathizers have a share 
in the ruling power. As a matter of 
history, we have in this country and 
abroad written into law during the past 
one hundred years limitations upon the 
treatment of labor of purely political 
origin, These can only be regarded as 
sheer violations of any pure and self- 
consistent pecuniary economics, and 
must be weighed and measured by the 
science of political economy rather 
than by economics. 

Only where the capacity of the whole 
business mechanism in the production 
and selling of goods and services and 
in the appropriate distribution of pur- 
chasing power is greater than is neces- 
sary to sustain the life of the commu- 
nity may we begin to consider seriously 
whether we can afford satisfactions 
other than the strictly material ones. 
Tf such satisfactions as self-respect or 
pleasure in work or a sense of security 
could have price tags attached, it might 
be possible to warp them into an in- 
come and expenditure accounting; 
these as well as measures for the insur- 
ance of political stability have appar- 


ently been counted in by the consensus 


of legislative opinion during the past 
one hundred years or so, much as if 
they could be brought, under the eco- 
nomic definition of goods and services. 


We find ourselves today, therefore, ` 


in a mixed situation, since a most 
widely accepted economic theory, 
which depends for its perfection of con- 


sistency largely upon its freedom from 
any interference, has for several genera- 
tions been interfered with and intruded 
upo2 for political and humanitarian 
reasons. The result has been to nar- 
row the area of full laissez faire by the 
lega. establishment of some minimum 
starclards of behavior. Unless a re- 
action of revolutionary character and 
metiod occurs, the probability is that 
we shall continue in this mixed state 
if w2 do not further decrease the areas 
in which the pure and unrestrained 
action of the demand-supply-wage 
compound of forces is to operate in 
laber-employer relations. 

Just what specific interferences are 
to ke retained, given up, or added is 
subject to widely varying opinions, 
som: of which will be found in this 
volume. It will conduce to clearer 
thinking if we recognize them as inter- 
ferences, which by just so much limit 
suck power as the “unseen hand” may 
have to make a pure system of classical 
ecoromics work out to the greatest 
gooc of the greatest number. Any in- 
sistence that the second theory of the 
purposes of industry forces the rejec- 
tion of all interferences, however, can 
harcly rest content with the present 
situation or with that of 1929, but must 
work towards the repeal of every law 
limi-ing the hours of women or the work 
of children, and every protective tariff. 
The immediate choices, therefore, 
which offer themselves to evolutionary 
realists lie not between pure systems or 
pure theories, but in the field of nec- 
essary or desirable amendments and 
compromises. 
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Definition and Classification of Occupations 
By C. R. DooLEY 


ORE and more employers are 
realizing that in order to obtain 
the maximum efficiency and coöpera- 
tion in their organizations it is neces- 


sary to classify all positions in the: 


organization so that there is a logical 
gradation from one position to an- 
other, from lowest to highest. One of 
the first principles in the making of 
such a classifiçation is the recognition 
on the part of both the management 
and the employees that it is of mutual 
benefit. Among its chief objectives 
are: 

To secure a complete, accurate, and 
impersonal description of the work 
done by each employee; 

To determine the relative value of 
the various positions (or kinds of work 
done) in one department and in dif- 
ferent departments; 

To determine fair minimum and 
maximum salaries for each position 
throughout the organization; 

To learn whether or not any em- 
ployee’s salary is decidedly above or 
below the limits set for the kind of 
work he does, for use in making salary 
adjustments; 

To facilitate recognition of merit 
and promotion to positions of larger 
responsibilities. 


Positions EVALUATED IN TERMS 
OF OTHER POSITIONS 


This classification of positions is 
based on a new conception of the 
evaluation of each position in terms of 
other positions. To do tbis it is first 
necessary to get entirely away from 
personalities, and also from the present 
dollars-and-cents values as expressed in 
current salaries. i 

In considering whether one position 
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is of more value than another, some of 
the factors are: the length of time re- 
quired to acquire skill and efficiency; 
the quality and precision of work re- 
quired; the volume required in any 
given period of time; the number of 
assistants to be supervised; the amount 
of supervision given by the manage- 
ment; the costliness of errors; the cost- 
liness of damage to tools or product; 
physical working conditions, such as 
weather, heat, cold, and hazards; the 
amount of responsibility involved; and 
the current classification of positions 
by other concerns considered on a par. 

In comparing the positions of one 
concern with those of a number of 
other concerns, it is important not to 
use all possible concerns in a given 
wide area, but rather to select a few 
whose standing, policies, and methods 
are considered to be on a par with the 
company under consideration. Usu- 
ally this means concerns of the same 
industry and in the same locality. 

With the basic philosophy of evalu- 
ating positions in terms of other posi- 
tions, it is necessary to be sure that 
positions of the same title carry the 
same duties, and vice versa. Only 
the lists of duties are to be considered, 
forgetting the titles, such as credit 
manager, chief clerk, machinist, and 
so forth, whose duties may vary in 
different parts of the same company 
as well as in different companies. 

A classification of the type consid- 
ered above provides a fair basis for 
judging salaries and wages, which 
otherwise can easily become all out of 
line. For example, without a job 
analysis and classification it is not un- 
usual to find employees doing identical 
work, receiving compensation differing 


52 THE ANNALS OF THE AMERICAN ACADEMY 


from two to three times because of the 
differences in managers of ‘various 
departments. Also, all too frequently 
men are placed in positions or out of 
positions because of personal favor, 
prejudice, and various ulterior motives. 

While the program does place limits 
of earnings on each position, it also 
provides a definite objective for each 
employee, and further provides a clear 
picture of higher positions to which 
employees may aspire and for which 
they may qualify themselves if they 
have the ambition to advance. Under 
this program advancement becomes 
more in the hands of the employee and 
less a blind hope in the favor of a de- 
partment head. 

A job analysis and complete specifi- 
cations of duties and responsibilities 
providing definite objectives for the 
employees to attain may seem simple 
enough when applied to mechanical 
and clerical positions, but a little ex- 
perience reveals the fact that a great 
deal of confusion exists in the higher 
executive positions because of the lack 
of definiteness of objectives. For this 
reason the job analysis should be car- 
ried through every position in the 
organization. 


' TECHNIQUE or JOB ANALYSIS 


The first step in the procedure of 
carrying out a job analysis is to ask 
each employee to writg out a complete, 
detailed description of his position as 
he sees it. This description should be 
in short, pithy sentences, emphasizing 
the verbs and eliminating descriptive 
words as far as possible. The purpose 
is to obtain information about a posi- 
tion, and not a selling argument for it. 
These position descriptions are then 
edited in the personnel department, 
or in whatever department has been 
designated to carry out the work, and 
are written up as impersonal position 
descriptions, eliminating the names of 


the employees and making one sheet 
for each position, instead of one for 
each person where more than one 
person does the same work in a 
department. 

The next important step is the build- 
ing up of a file or a chart of the various 
positions in the order of their im- 
portance; that is, comparing positions 
with each other and thus arranging 
them in a scale from lowest to highest. 
Eazh position is thus evaluated in 
terms of other positions and not in 
reference to salary or wage rates. 
Ths work is done in close coöperation 
with the department head and any 
others concerned, and it is most im- 
portant that it be done without 
reference to the personality or the 
effiziency of the employee now holding 
the position. 

When the positions have been ar- 
raged in the order of their value in 
their own department, they are then 
arranged on a chart, horizontally, from 
the lowest to the highest—each de- 
partment or district under the other. 
The positions thus fall into columns 
or groups, Group I representing the 
simplest type of position, considered 
entirely on the basis of duties and 
responsibilities. _ 


LnrerMINATION OF SALARY RATES 


Qnly after the positions have been 
classified does a consideration of salary’ 
enter. After this has been done, the 
saleries of all employees occupying 
positions in each group are listed, 
witaout names. Minimum and max- 
imum rates of pay for each group are 
thea determined from the salaries now 
being paid in that group, disregarding 
the few which obviously are not repre- 
senzative. These are regarded as out- 
of-Ie salaries and are given individual 
attention. 

Gases have been discovered in which 
the salary was obviously too high for 
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the position because the present holder 
had once held a high position, and upon 
demotion to a position of a lower clas- 
sification the salary had not been 
changed accordingly. Personal favor 
may also be a cause of a salary too high 
for a certain position. It may be 
found that a salary is too low for a 
position because the present holder has 
been regarded as unsuited and there- 
fore not worth the amount of salary 
the position should pay, but good 
enough to keep in the organization. 

The cases in which salaries are below 
or above the limits decided upon for 
their groups are discussed with the de- 
partment heads concerned, in an effort 
to bring them into line. Occasionally 
this leads to regrouping a position; but 
in a majority of cases the positions are 
left in their original groups, and the 
reasons for their being outside the 
salary limits are recorded for further 
investigation. 

It has been said that such a plan 
sounds like regimentation—all people 
doing the same type of work at the 
same salary. This is not true. In 
certain well-standardized occupations, 
such as the various building trades and 
shop trades, the majority of people 
have come to accept standard rates for 
certain positions; but in other positions, 
especially salaried ones, instead of a 
fixed standard rate, a spread from 
minimum to maximum is provided. 
Within this spread, differences in abil- 
ities, in years of service, and perhaps 
in certain phases of some positions 
which grow with each individual em- 


ployee as he becomes more experi- 
enced, are considered. 


RESULTS 


While there is a considerable amount 
of mechanical work in the making of a 
job analysis, the interpretation of the 
data and the application of them to the 
company and its employees need 
much understanding, and only so far 
as it is understood and applied will it 
be of benefit. The analysis shows 
conditions as they are. It is the re- 
sponsibility of management to be sure 
they are as they should be. 

Another and more important result 
growing out of a complete job analysis 
is a clearer conception of organization 
and definite lines of authority. In 
fact, an organization chart is the final 
step to complete the picture. Thus 
the analysis includes not only the de- 
tailed work of each individual, but also 
the functioning of a group as an organ- 
ization. The benefits to both the 
company and the employees, there- 
fore, are not only in matters of em- 
ployee changes or salary adjustments, 
but also in efficiency and economy of 
operation in carrying on the business 
of the company. In this clear con- 
ception of the company in which they 
work, the employees may see the pos- 
sibility of promotion in it and the 
direction in which they may go ahead, 

However, theegreatest of all advan- 
tages lies in the development of morale 
through the strengthening of a policy 
of treating all employees alike accord- 
ing to their merit rather than favor. 


Channing Rice Dooley has been manager of industrial 
relations of the Socony-Vacuum Oil Company, Ine., 
New York City, since its formation, having previously 
served in a similar capacity with the Standard Oil Com- 
pany of New York, and as manager of personnel and 
training for the Standard Oil Company of New Jersey. 
He was engaged with the Westinghouse Electric and 

- Manufacturing Company for seventeen years. 


Work Assignment 


By J. W. Nickerson 


AN management and labor in the 
textile industry demonstrate their 
ability to understand each other and 
emerge from the present chaos? It is 
my purpose to outline the trend of 
efforts in this direction during the past 
few years; to point out the degree to 
which the moot subject of work assign- 
ment has affected the problem; and to 
indicate a course of action which, dealing 
with the vital issues of wages and work 
assignment, may lead to a final solution. 
The textile industry is engaged in a 
struggle for existence. Indeed, great 
portions of it, including many reputable 
managements, have ceased to function, 
only to have their places taken by 
those hoping to profit through this 
liquidation and disintegration. The 
body blows which have been inflicted 
upon this industry during the past few 
years have been sufficient to cause this 
condition even though its labor-man- 
agement relations had been satisfac- 
tory. But these relations, already of 
the most undeveloped character, in 
recent years have become progressively 
less satisfactory, partly due to the 
arrogance or the diffidence of manage- 
ments, and partly due to misguided 
labor. In some instances mills have 
felt it unnecessary and unwise to seek 
close relationship with representatives 
of their employees. In other instances 
these relationships have been forced 
by the militancy of labor, but have 
been accompanied by clashing opinions 
and interests rather than by mutual 
helpfulness. In a relatively small 
number of instances during the last 
decade, mills have made conscious and 
successful efforts to establish such close , 
contacts with the representatives of 


their employees as to make possible the 
maximum of mutual understanding 
anc. respect. 


Recent TEXTILE INDUSTRIAL 
RELATIONS 


The coming of NRA found many 
plazes in the textile industry where 
labor in an inarticulate condition was 
being held to low standards by repres- 
sive managements. However, when 
nat. onal labor organizations were en- 
couraged to spread their activities, 
ther found it either unprofitable or 
unwise to attempt to go first to the 
assistance of these low points. On the 
other hand, labor in some of the more 
reputable mills came to believe it was 
best for the industry in general and 
finally for themselves that they should 
beceme nationally affiliated. This re- 
sulted in interrupting, in some in- 
starces, close relationships between 
labcr and managements of vears’ stand- 
ing, which had been based on under- 
starding and sincerity of purpose. I 
do not wish to imply that good results 
may not come from the grouping in one 
textile union of those textile employees 
whe desire it. The degree of progress 
of such good results will depend entirely 
on the degree of understanding of 
basiz economic principles and common 
sense which accompanies the attempt. 

During the summer of 1933, while 
the thoughts of labor were being 
turred toward general unionization, 
there were some textile managements 
which had not the slightest desire to 
deal with their employees regarding 
the vital relationships. There were 
others who recognized the desirability 
of such action, provided proper repre- 
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sentation could be determined. There 
were also, in certain localities, groups 
of manufacturers who contracted for- 
mal agreements with local unions. 
These agreements, however, weremostly 
based on force and limitation of pro- 
duction, rather than on understanding. 
They were unstable, generally unsatis- 
factory to all concerned, and unrelated 
to the remainder of the industry. 
There was no inclination on the part 
of the. major portion of the industry’s 
managements to deal collectively with 
the national textile union. The United 
Textile Workers of America desired 
that such collective deliberations be 
set up. Rather than choosing the 
method of attempting to remedy the 
worst conditions one at a time, which 
would have required much patience, 
they decided to call a general strike of 
_the entire industry, with the prime 
object, as the manufacturers saw it, 
of being recognized as the sole bargain- 
ing agency of the workers of the textile 
industry and obtaining a signed agree- 
ment with some corresponding body of 
employer representatives to establish 
themselves in this position. Other 
demands included machinery for han- 
dling code violations, adjustment of 
hours and wages, and the establishment 
of maximum work loads for operations. 


Winant REPORT 


It will be recalled that after the 
strike was under way the President 
appointed an arbitration board named 
after its chairman, Governor Winant. 
This board made its well-known rec- 
ommendations to the President, and, 
following his request, the strike was 
brought to an end. Acting upon these 
recommendations, the President: 

1. Appointed a Textile Labor Rela- 
tions Board, with powers and duties 
similar to those exercised by the Na- 
tional Labor Relations Board and the 
Steel Labor Relations Board; 


2. Requested the Department of 
Labor to prepare a report on prevailing 
wages and to study definitions and 
classifications of occupations; 

3. Directed the Federal Trade Com- 
mission to investigate and report on the 
ability of the cotton, wool, and silk 
industries to make wage increases 
based upon a reduction in hours, and 
properly continue their existence; 

4. Caused to be set up a Textile 
Work Assignment Board for each of 
the three industries—cotton, silk, and 
wool. The duty of these boards was 
to study actual operations in repre- 
sentative plants and report to the 
President upon a permanent plan for 
regulation of work assignments. Dur- 
ing this period of study, the boards 
were charged with the responsibility of 
administering regulations intended to 
prevent changes in work assignment 
which would increase the employee 
effort required. 

The strike was settled on the basis 
of these recommendations. In due 
course the Department of Labor ren- 
dered a statistical report which indi- 
cated wages which appear to be un- 
fortunately low compared with those 
in other industries. The Federal Trade 
Commission reported the financial 
condition of representative firms, both 
large and small; and although the re- 
ports varied somewhat for the different 
branches of the jndustry, they brought 
no encouragement for higher wages or 
shorter hours. The Textile Labor 
Relations Board started upon its func- 
tions of investigation and rendering 
findings in “7-A” and alleged discrimi- 
nation cases, as well as acting in the 
capacity of mediator when requested. 
This activity still continues. 

The three Textile Work Assignment 
Boards were appointed on December 
1, 1934 and continued in operation 
until June 16, 1935. Having served as 
the employer representative of the silk 
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and rayon industry, I shall base a dis- 
cussion of the problem of work assign- 
ment upon experience in this industry, 
and in particular upon the work of the 
Silk Textile Work Assignment Board 
and its staff. 


ORIGINAL Concept or TASK 


First, let us go back to what is prob- 
ably the first important enunciation of 
the principle of the task in modern in- 
dustry. I quote from Henry L. Gantt: 


The only successful method of determin- 
ing general laws has been that of scientific 
investigation, and, in the study of questions 
involving human labor, enough has been 
done to show that the same method is ap- 
plicable to at least a large number of 
individual cases, and there is good reason 
to believe that it is universally applicable. 

Labor unions demanding all they can 

get, and employers’ associations organized 
simply to oppose the demands of the 
unions, can never evolve a satisfactory 
system of management; for, although each, 
in its way, may be (and undoubtedly is) 
often beneficial to its members, both are 
formed with the idea of using force only, 
which can never be a substitute for knowl- 
edge. . 
Although a board of arbitration may be 
useful in averting a crisis, the decision of 
such a board founded on such facts as are 
available should be professedly only tem- 
porary in character, to be revised later 
according to the results of a scientific in- 
vestigation of the matter in dispute, to be 
undertaken at the earliest possible date. 

This problem consists of three parts: 

First.—To find out the proper day’s task 
for a man suited to the work. 

Second.—To find out the compensation 
needed to induce such men to do a full 
day’s work. 

Third.—To plan so that the workman 
may work continuously and efficiently. 


Lazor’s CONTENTION REGARDING 
: “STRETCH-OUT”’ 
During the past twenty-five years, 
American industry in general has to a 
l 1 Henry L. Gantt, Work, Wages, and Profits 


coasiderable extent made use of its 
engineers to establish what Gantt 
sp2zaks of as a “proper day’s task.” 
Tke silk industry, however, in common 
with her textile cousins, cotton and 
wool, has been distinctly backward in 
its attempts to substitute scientific 
knowledge for guesswork in the estab- 
lisament of tasks or work assignments. 
Doubtless this backwardness has partly 

accounted for the fact that the textile 
industry has always been among the 
leest generous in its payment of wages. 

A few mills, however, have during 
the past two decades carefully and 
seriously studied their methods of op- 
eration, bettered their working condi- 
ticns, improved their equipment and 
materials, and established reasonable 
work assignments and liberal wages. 
Srch efforts, to be lasting, require hon- 
eszy of purpose, patience, and con- 
tinuous research. Other mills, noting 
th= successful results and feeling the 
pressure of competition, often de- 
manded the same productive re- 
sults from their employees, without 
making the necessary changes in con- 
dizions and without offering the addi- 
tional rewards to labor. Labor, being 
required to increase its efforts without 
heving any foundation of obviously 
equitable conditions laid and without 
sezing any advantage to itself, rebelled. 

The word “stretch-out” was then 
caned. It was gradually made to ap- 
ply to any increase of work assignment, 
proper or otherwise. Thus a consid- 
erable portion of the industry, anxious 
to reap the advantage of something it 
hed not worked for, really placed in the 
hends of its employees, whom it had 
failed to take into its confidence, a slo- 
gen to be used not only against itself 
but against the portion of the industry 
waich had actually striven to work out 
a fair and scientific method. 


(Mew York: The Engineering Hanae Com- 
paay, 1913), pp. 27-28. é 
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In nearly every strike, one of the de- 
mands came to be elimination of 
“stretch-out.” As this feeling grew, 
more and more strikes ended with 
labor contracts which actually limited 
the number of machines an operative 
could tend, regardless of conditions of 
raw material, construction, or equip- 
ment. Such mills as have not been 
forced to cease operations through 
these limitations have turned to lower 
wages, and in desperation have even 
advocated the adoption of general lim- 
itations which would place the re- 
mainder of the industry in their cate- 
gory. 

The Winant Board, in its report to 
the President, dated September 17, 
1934, stated: 


The problem has been growing since the 
introduction of the codes and now has 
reached such a critical state that it con- 
stitutes one of the most important factors 
in the present strike. 


This board very fortunately recog- 
nized the disastrous results which 
would follow any attempt to dictate a 
formula of limitation. It did leave for 
its successors the following helpful 
advice: 


The problem in regulating the use of the 
stretch-out system is to find the proper 
balance between the fullest possible utiliza- 
tion of devices that will result in increased 
efficiency and at the same time protection 
to the worker from an improper increase in 
work-load. 


SILK TEXTILE WORK ASSIGNMENT 
Boarp 


This was the situation when the 
Textile Work Assignment Boards were 
organized on December 1, 1934. The 
United Textile Workers selected as 
their representative on the Silk Board 
Mr. E. L. Oliver, director of the Re- 
search Department of the Brotherhood 
of Railway Clerks, who, in my opinion, 
is one of the most intelligent and effec- 


tual leaders of labor in the country. 
Throughout the work of the Board, he 
commanded the confidence of those 
whom he represented, and the admira- 
tion and respect of the industry. 

From the start, it became clear to 
the Board that the real need was to 
assist in the solution of a critical and 
fundamental economic problem, rather 
than merely to set up an arbitrary 
formula of limitation based on conflict- 
ing opinion. The important and hope- 
ful fact concerning the work of this 
Board was that the employee and em- 
ployer members were in substantial 
agreement throughout, and submitted 
a report to the President which was not 
a compromise, but was the result ofthe 
clear conviction of both. It had the 
strong support of the industry, and 
doubtless, in most respects, had the in- 
dorsement of labor. I urge those read- 
ers who are interested in a more com- 
plete presentation of the subject to 
peruse this report. For the purposes 
of this brief article, I shall take the lib- 
erty of quoting from it. 


Dermirion or WORK ASSIGNMENT 


Note that in defining “Work Assign- 
ment,” the Board has emphasized the 
work or effort factor as against the 
mere number of machines, and that it 
has declared abuse in work assignment 
to be found in degraded wages. 

The work assigament is not merely a 
specification of the facilities for doing work 
—machines, equipment, and work places. 
Work assignment is a quantitative state- 
ment of the results desired of the worker; 
that is, the actual amount of work required 
or expected to be done in a specified period 
oftime. In practice it must be expressed in 
term of expected units of output per hour 
or per day, or in terms of machines to be 
operated at some standard rate of efficiency. 
A typical assignment for spindle operations, 
for example, may be a certain number of 


. ® The Report of the Silk Textile Work As- 


signment Board, dated April 27, 1935. 
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pounds of yarn per day. A weaving as- 
signment may be a certain number of yards 
or thousands of “picks” per day, or—which 
is the same thing—a given number of looms 
with the provision that they be not idle 
more than a certain proportion of the work 
day. In general, throughout the industry 
these assignments are not clearly defined. 
In most plants standard units of output per 
unit of time are not established; the only 
work assignment is within the piece rate set 
for each job. 

It is clear, therefore, that a comprehen- 
sive concept of work assignment includes 
three factors in their proper relationship: 
(1) the amount of product to be turned out; 
(2) the time during which it is to be pro- 
duced; and (3) the remuneration that is to 
be paid. The element of “requirement” 
or “expectation” in the work assignment is 
really made effective through the workers’ 
need of adequate wages. The only evi- 
dence of workers being forced to perform 
definite amounts of work under threats of 
discipline or discharge was in instances 
where they were dropped because their 
piecework earnings were below the code 
minimum. Aside from this danger of dis- 
charge the amount of work to be done by 
the workers is within their own control. 
Their necessity for earning a decent living, 
however, furnishes a very real compulsion— 
and the only compulsion—for reaching the 
output expected by the management. 


Before detailing procedure, the re- 
port stated certain basic principles, 
thus: 


Adjustment and stabilization of work 
assignments in the rayon and silk industry 
should be in accordance with the following 
principles: 

A. Work assignments should be based 
upon and measured by the actual amount 
of work required in their performance. No 
assignment should be such that a normal 
employee cannot handle it day after day 
and year after year without impairment of 
his health and energy. 

B. Work assignments should be so regu- 
lated as eventually to remove this subject 
from the field of competition; mills should 
not be driven to seek removal of competi- 


tive disadvantage through any course which 
jeopardizes the well-being of their em- 
ployees. 

i. No barrier should be raised against 
the introduction of new machinery, nor 
against the improvement of processes. 
Such progressive steps, however, should be 
accompanied by measures which will mini- 
mžze the hardships imposed upon the work- 
ers displaced. 

D. The Board set up for the regulation 
of work assignment should be representa- 
tirə of labor as well as of employers. 

E. The primary purpose of the perma- 
nent Board should be to develop mutual 
understanding so as to reduce strife and 
unrest and to promote harmonious indus- 
tril relations. 

F. Adjustment of work assignments im- 
plies and is in fact inseparable from adjust- 
ment of wages. Economic conditions in 
th= industry, especially as they are reflected 
in the competitive situation, make it neces- 
sary that these two factors be considered 
jomtly and by a single agency. 


MEASUREMENT or Work 
ASSIGNMENT. 


Regarding the measurement of work 
assignment, the three boards were in 
uranimous agreement that the condi- 
tions involved in different mills were so 
vezied that to attempt to establish 
limitations of machine assignments by 
fixed and arbitrary formulas would be 
ursound and unjust and therefore lead 
to further strife. Thus, in the silk 
industry the amount of effort required 
by the worker is influenced by many 
factors. The raw material is an ani- 
mal fiber produced over wide stretches 
of territory, mostly in the Orient. Its 
characteristics, such as strength, elas- 
ticity, cleanness, evenness, and so on, 
very tremendously. The higher-grade 
m=nufacturers test and classify their 
raw material. What they reject goes 
to those mills whose silk is not exam- 
insd. Naturally, a weaver can run 
more looms when using high-grade 
silk, because a large portion of his work 
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consists of repairing breaks in the 
threads, 

Similarly, the number of looms 
which a weaver can tend is influenced 
by the nature and quality of the pre- 
liminary operations. In the weave 
room itself, the atmospheric condition 
of temperature and humidity may be 
fit or unfit. The lighting and sanitary 
conditions may be good or bad. Ma- 
chinery and equipment may be prop- 
erly maintained or neglected; it may be 
modern with electric filling and warp 
stop motions and with automatic fill- 
ing changing mechanisms, or it may be 
in any degree of obsolescence. It is 
also obvious that if a weaver must do 
much of the work required for the 
maintenance of his looms, such as 
cleaning, oiling, and adjusting, or if he 
repairs smashes, removes his cloth, and 
supplies his own filling, he cannot tend 
as many looms as the weaver who has 
assistance for these acts. 

In summing up this part of the sub- 
ject, the silk board stated: 

The Board is clear in its conviction that a 
rigid restriction as to the number of ma- 
chines to be run or yards to be produced, 
even on the same fabric (and there are 
thousands of fabrics) would be unwise and 
unfair to workers and management alike. 
‘Work performed is not in proportion to 
machinery run, nor to pounds and yards 
produced; uniform piece rates per pound or 
yard, consequently, are unfair to workers as 
well as to management... . 

Work assignments, to be consistent, and 
if they are to be adjusted in the interests of 
employers and employees, must be ex- 
pressed and measured not in terms of units 
of machinery, but in terms of actual work 
required. 

For details concerning the engineer- 
ing technique of textile work assign- 
ment, I refer the reader to an article 
given at the annual meeting of the 
American Society of Mechanical Engi- 
neers in December 1935, by L. P. Al- 
ford, formerly vice-president of that 


Society, who supervised the engineer- 
ing staff of the Silk Textile Work As- 
signment Board.’ Suffice it to record 
here that these engineers, in their study 
in thirty typical silk and rayon mills in 
the United States, laid the foundation 
of a work which, if allowed to continue 
in conjunction with the arbitration 
methods recommended by the silk 
board, would have done much to sup- 
plant conflicting arguments with de- 
monstrable facts. 

In this study, which related pri- 
marily to weaving, the engineers found 
that although the great variations in 
conditions make it impossible to fore- 
cast for different mills the amount of 
work required of each fabric on each 
loom, nevertheless it is possible to ar- 
rive at standard detailed times for per- 
forming the elementary operations. 
In weaving, such operations would in- 
clude “changing shuttle,” “repairing a 
thread break,” and so on. In addi- 
tion to operations involving actual 
hand work, standard allowances may 
be set up for such necessary items as 
“walking to give attention,” “examin- 
ing,” “patrolling,” ‘personal time,” 
and “inactive time.” 

The data collected from the mills 
studied checked closely with those 
which have been used for about twenty 
years by a large silk mill* as the basis 
of its work assignment and wage pay- 
ment plan. When perfected, such 
standards could be used in conjunc- 
tion with local studies of actually ex- 
isting conditions and occurrences of 
operations, to determine the amount 
of work involved in a particular job. 


WAGES AND Work ASSIGNMENT 


At the root of every labor contro- 
versy are the two vital issues—wages 


3 “Work Assignment in Silk and Rayon Manu- 
facturing,” Mechanical Engineering, Nov. 1935, 
pp. 679-684. 

* Cheney Brothers, Manchester, Connecticut. 
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and work assignment. They are there 
together; one cannot be handled prop- 
erly without the other. There is the 
most urgent need today for a mutual 
understanding between the employees 
and the employers of the textile indus- 
try as to what is right concerning these 
two factors. Said the silk board on 
this subject: 


Adjustment of wage rates is a corollary of 
adjustment of work assignments. The 
wage rate is, in fact, one element—and 
sometimes the most important element— 
in the work assignment; it is the only real 
compulsion upon the worker to reach any 
expected standard of production. . . . 

No board called upon to settle such con- 
troversies can hope to function with any 
success whatever unless it can handle both 
questions at the same time, with proper 
consideration of the economic as well as the 
engineering aspects. . . 

In order, therefore, to reach the com- 
petitive aspects of the problem of work 
assignment, in order to be able to handle 
labor controversies expeditiously, and in 
order to prevent wholesale evasion of its 
decisions upon work assignments, any 
board set up under a permanent plan must 
undertake the adjustment of wages as well 
as of work assignment. 


Proposep PLAN 


In its final proposal of a permanent 
board, the Silk Textile Work Assign- 
ment Board took into consideration the 
background of industrial warfare in 
this industry and its present imperfect 
labor relations. It realized the back- 
wardness of the industry in developing 
new methods of productivity and in the 
understanding of ways of measuring 
present productivity, and its unfortu- 
nate prejudice against reasonable 
wages. It saw clearly the futility of 
_ considering an arbitrary formula of 
limitation. It saw also that if the 
fierce downward trend of competitive 
forces was to be stopped, the vital 
issues must be faced—and faced to- 


gether. Wages and work assignment 
must be stabilized. Finally, it was 
convinced that the basis of its plan 
must rest on understanding rather 
than dictation. It must be a service 
to labor and management. Rather 
than relying on compulsions and pro- 
hibitions, it must depend on media- 
ticn, arbitration, and the facing of 
facts in the forum of public opinion. , 

With these thoughts in view, the 
Board recommended that an independ- 
ent agency be set up in the executive 
branch of the Government, to be 
called the “Rayon and Silk Adjust- 
ment Board.” This board was to con- 
sis: of three members, one representa- 
tive of employees, one representative 
of employers, and one an impartial 
member. The prime purpose being to 
facilitate amicable settlement of dis- 
putes at the point of origin, every ef- 
fort was to be made to encourage the 
settlement of disagreements by the 
individual managements and their em- 
ployees. This failing, the next ef- 
fort would be the attempt through 
mediation to bring the two points of 
view together. 

If a settlement were not reached in 
mediation, the board would offer its 
facilities for arbitration, such arbitra- 
tion to be entirely voluntary on the 
part of both management and labor, 
but with an advance agreement to 
abide by the decision of the board. 

If any dispute had not been settled 
by any of these methods, the board, 
upon the request of either or both 
parties, would undertake an investi- 
gazion. Following the investigation, 
wkich should include every opportu- 
nity for presentation of evidence on 
both sides, the board would make a full 
report with its recommendations for an 
equitable settlement. In this case, 
neither party would be under legal 
compulsion to accept the findings. 

Throughout its work, the basis of 
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the effort of this adjustment board 
would be on an engineering foundation 
rather than merely on the unstable 
platform of conflicting opinion. In 
this manner, it is to be expected that 
with a board ‘sincere in purpose and 
with a capable engineering staff, there 
would gradually be accumulated a store 
of scientific data. Thus an agency 
would be established whose decisions, 
although without legal power of regi- 
mentation, would carry sufficient 
weight on their own merit to command 
the respect of the industry. 


We have an industry whose em- 
ployees and employers alike are in de- 
spair, impatient for demand to catch 


up with supply, so impatient that there 
are some in each group who would pro- 
pose -artificial stimulants of govern- 
mentally restricted production and 
forced industrial relationships. But 
neither the best of management nor of 
labor wishes to be the pawn of Govern- 
ment ownership or dictation. 

What is clearly needed is a mutual 
understanding of the vital factors in 
the relationship which should bind the 
industry together. The Government 
could perform a real service if it would 
establish, with only a portion of the 
funds necessary for a bureau of con- 
trol, an agency combining scientific 


research and arbitration, which might 


properly merit the codperation and 
finally the trust of both management 
and labor. 


J. W. Nickerson, B.S. in Mechanical Engineering, 
is an executive at Cheney Brothers, Manchester, Con- 
necticut. He was a member of the executive committee 
of the Management ‘Division, American Society of 


Mechanical Engineers, in 1931. 


He was nominated 


by the silk industry as employer representative on the 
Silk Textile Work Assignment Eoard which was ap- 
pointed under the executive order of the President of 
the United States on December 1, 1934. 


The Shorter Work Week and Work Day 


By Huao L. Brack 


HE desire on the part of the people 

to adjust the work day and the 
work week to the needs and demands 
of the time is in accord with social 
justice and economic necessity. It is 
an effort to stimulate human genius to 
nobler inventive activities; to raise the 
output of civilization’s vast productive 
machinery; to supply mankind with 
more of the comforts Nature has pro- 
vided for his happiness; to give to labor 
a fairer return for the expenditure of 
energy; to provide jobs for all; and to 
afford opportunities for rest and recre- 
ation for all, instead of long hours for 
some with enforced idleness and misery 
for others. Those who advocate a 
shorter work day and work week abhor 
the “economy of scarcity” that must 
inevitably result from long hours and 
low wages. 

Long work hours and low wages, 
under our complex system of exchange 
and commerce, do not justify the often 
asserted, but wholly superficial, excuse 
that production is thereby increased. 
Our economie history should now 
prove to the most hidebound wor- 
shiper of inordinate profits and the 
most subservient student of economic 
dogmas, that long hours and low wages 
ultimately lower the level of produc- 
tion, retard the improvement and ex- 
pansion of the tools and machinery of 
output, close factories, cause the aban- 
donment of mines, paralyze business, 
and bring about destitution and hu- 
man suffering among helpless millions 
of people. 

The so-called boom and prosperity 
period of the nineteen-twenties was a 
time when the philosophy of long hours 
and low “real” wages was given ample 
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opportunity to bring forth its fruits. 
Men and women worked ten, fifteen, 
ani even sixteen hours per day. 
While figures and money payments 
have been juggled in such manner as 
to mislead many to believe that wages 
weze high, the cold statistics of that 
period, gathered by impartial agencies, 
shew that labor received a smaller and 
smaller proportion of its own products, 
and that a greater and greater part 
went to profits and property. The 
cumulative effects of this unbalancing 
and unjust distribution of income re- 
suled in decreased ability of the work- 
erstobuy. Our economic system pro- 
duces only to sell. Whatever is the 
case of inability of potential custom- 
ers to buy is likewise the cause of the 
inaDility of producers and merchants 
to sell; of the consequent failure to 
produce; and of the resulting collapse 
of enployment and business in general. 

But, someone says, did not wages go 
up in the nineteen-twenties? On the 
contrary, the real wages of industrial 
workers and wages of farmers (measur- 
ing farmers’ wages by farm prices) 
both descended, in proportion to goods 
anc services produced, and in relation 
to income flowing to profits and prop- 
erty. 


IncoME DISTRIBUTION IN 
THE 1920’s 


The Federal income tax returns 
show that in 1929 the total income of 
all <axpayers reporting incomes under 
$5,000 per year had decreased to 65 
per cent of the total income received 
by this group of taxpayers in 1922, and 
the number receiving such incomes had 
deczeased about 50 per cent. During 
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the same period, the number of tax- 
payers receiving annual incomes of 
more than $50,000 had increased from 
16,031 to 38,889, and the total income 
of the group had increased 341 per cent 
between 1922 and 1929. That this 
meant an increase in the national m- 
come going to profits and property and 
a decreased wage income is shown by 
the fact that the group reporting more 
than $50,000 annual income received 
only 9.69 per cent of their income from 
salaries, while 90.31 per cent came from 
dividends and property. The group 
receiving under $5,000 annual income 
drew 58.81 per cent of their earnings 
from wages and salaries. The 38,000 
people with annual incomes greater 
than $50,000 received more money 
in 1929 from dividends alone than 
all the income of the 3,012,000 
taxpayers with annual incomes under 
$5,000. 

Facts might be greatly multiplied 
showing that a steadily increasing pro- 
portion of the national income went to 
pay profits, property charges, and 
financial manipulations in the years 
preceding 1929, while a constantly de- 
clining proportion went to wage earn- 
ers, salaried persons, small business 
men, and farmers. One other in- 
stance, however, clearly and unequivo- 
cally shows this fact. 

The value added by manufacturing 
was 73.9 per cent greater in 1929 than 
it was in 1921, although the number of 
wage earners had increased only 27.2 
per cent. Stated another way, labor 
produced 36.7 per cent more in 1929 
than in 1921, but received only 11.3 
per cent more as its part of this in- 
creased productivity. In 1921 the la- 
borer received 44.7 per cent of the 
value added by manufacturing, but by 
1929 his percentage had slumped to 
36.14, or a decrease of 18 per cent 
below the net amount labor received 
in 1929. ` 


It is not surprising that the aggre- 
gate net profits reported by all cor- 
porations increased more than 100 per 
cent from 1922 to 1929, or from ap- 
proximately five billion dollars to ten 
and one-half billion dollars. This rate 
of increased corporate profits was 
more than three times the increased 
ratio of production and more than ten 
times the increased ratio of wages. 


INcoME AND PRODUCTION 


It can no longer be disputed that the 
largely increased and disproportionate 
part of our national income going to 
profits and property in the nineteen- 
twenties went chiefly to people who 
did not spend it for personal wants. 
The Brookings Institution estimates 
that by 1929 practically 20 per cent of 
the total national income went to sav- 
ings. These savings were chiefly made 
by a small percentage of the higher 
income groups. In fact, 80 per cent of 
the people saved Jess than 2 per cent 
of the total. Seventy per cent of the 
workers of America had incomes inade- 
quate to buy the reasonable necessities 
of life, according to American stand- 
ards. It is true that if the income of 
all the people had been enough to 
enable them to buy goods and services 
to satisfy their moderate wants, the 
production as a whole would not have 
met their demand. 

Exactly how much could have been 
produced under our system of buying 
and selling, no one has satisfactorily 
determined and no one can. While a 
report made by the Brookings Institu- 
tion reaches a conclusion that our 
productive system was running at 
approximately 80 per cent capacity in 
1929, a careful study of the facts on 
which this result was reached leads 
me to believe that our productive 
capacity is about as much in doubt as 
before the study was made. In fact, 
a survey of the Brookings statistics 
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and surmises piled upon top of sur- 
mises led me to conclude that in 1929 
this nation could probably have almost 
doubled its production as a whole 
within twelve months. What was 
needed to speed up our national pro- 
ductive machinery was an effective 
and urgent demand, giving promise of 
profitable sales of output. This effec- 
tive purchasing demand is the vital 
moving force of our economic life. It 
is the incentive to more efficient opera- 
tion. It improves existing plants, 
equipment, and machinery, and causes 
old, hitherto unused inventions to be 
pressed into service. It creates the at- 
mosphere in which new inventions for 
added production are welcomed and 
not discouraged. The only way in 
which America’s capacity to produce 
can be determined under our economic 
system is to supply sufficient purchas- 
ers with enough money to buy the 
maximum output. This was not pos- 
sible in 1929. 

During the year 1929, approximate- 
ly three million taxpayers with in- 
comes under $5,000 reported a total 
aggregate income of about ten billion 
dollars. In 1922 there had been 
approximately sia million taxpayers in 
this group, reporting a total aggregate 
income of fifteen and one-half billion 
dollars. By 1929 it is seen that the 
number of these small income tax- 
payers had dropped 50 per cent and 
their income had shrunk about 35 per 
cent. In contrast with this, in 1922 
sixteen thousand people reported in- 
comes of more than $50,000 each, with 
a total aggregate income of two billion 
dollars. By 1929 this number had 
jumped to practically 39,000, with a 
total aggregate income of seven billion 
dollars, while the group reporting in- 
comes of $10,000 to $50,000 each 
jumped from a total aggregate income 
of four billion dollars in 1922 to seven 
billion dollars in 1929. 


Loss THROUGH INADEQUATE 
Incomes 


This increase in large incomes and 
decrease in small incomes by 1929 tells 
us why savings increased and over- 
expansion occurred. Theoretically, 
theze was no overexpansion in many 
industries, because people actual- 
ly zeeded the products. Practically, 
hovever, there was overexpansion be- 
cause the output could not be sold. 
Yeer by year, the system of distribu- 
tior. of incomes had reduced the chief 
purchasers in ability to buy, and had 
incteased the proportion of those 
whose personal wants were already 
satsfied, and who were therefore un- 
able to buy more, and were compelled 
to invest. . 

Since business could not sell at its 
price, it reduced production, thus in- 
tensifying an “economy of scarcity.” 
Ter million workers and then fifteen 
milion workers lost all income. Prob- 
ably fifteen million more worked part- 
tim2 with reduced income. Produc- 
tior. shot down, and the greatest waste 
in auman history began its assault 
upan American life. It has been esti- 
mated that, expressed in dollars, this 
country has lost since 1929, two hun- 
dred to four hundred billion dollars’ 
worth of production of useful goods 
and services as a result of idle machin- 
ery. plants, lands, equipment, and men. 
This was not because of shortened 
hours. It followed long hours and un- 
fair real wages. The loss in actual 
goods and services is infinitesimal in 
comparison with the injury to the 
health and the moral and physical 
stamina of the millions of harassed and 
job.ess men and women. No money 
price would be too great to pay in order 
to remove this blighting disease that 
threatens our civilization. Already, 
however, we find a growing group in- 
sisting that we accept unemployment 
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as inevitable and get out with the least 
possible money by adopting the most 
niggardly and character-destroying 
dole. They are thus willing to 
threaten the safety of succeeding gen- 
erations in order to buy peace at the 
cheapest price for themselves. 


Barcarninc Power Neepep 


More than five years ago I said that 
this nation must choose between a dole 
and shorter hours of work; that is still 
my belief. But, unfortunately for 
America, the champions of the condi- 
tions that make the dole a part of our 
economic life are apparently gaining 
ground. Private business in America 
must support the people either through 
wages or taxes. It can give jobs or 
doles. 

The only chance for labor to receive 
enough of the income from our na- 
tional business system to buy the 
products of that system is through its 
own bargaining power or through 
operation of law. A single laborer in 
our present complex business system, 
with its constant oversupply of labor, 
has no bargaining power. He can 
work for the price offered, or go 
hungry. Only about 10 per cent of 
the workers belong to independent 
labor unions. Some of this 10 per cent 
have succeeded in obtaining reason- 
ably fair working conditions and 
wages. It is a long step, however, 
to unions with sufficient numerical 
strength to obtain incomes sufficient 
to balance purchasing power with 
production. 

A work week and a work day short 
enough to create an actual scarcity of 
labor, thereby causing employers once 
again to bid for labor, would be a 
wholesome economic tonic for Amer- 
ica. Our greatest progress has been 
made when workers could actually 
bargain with their employers. Our 
industry expanded by leaps and 
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bounds when men who were not given 
a decent wage could go to the un- 
opened farms of the frontier. 

It is nothing short of absurd to as- 
sert that a thirty-hour week would 
reduce production in America. As a 
matter of fact, it would greatly in- 
crease production. Every realistic 
observer of economics and business 
knows that production responds to 
effective demand. Desire may be cre- 
atea by skillful advertising, or it may 
result from an inherent need; but if 
this desire actually stimulates an in- 
creased production, it must be backed 
up by an ability to buy. The same 
system that produces and sells must 
supply the means to buy from such 
production and sales. If private in- 
dustry should be compelled today to 
shorten the hours so as to create labor 
conditions under which employers 
would be required to bid for workers, 
every added dollar paid to labor would 
return to business. In addition, the 
effective demand of these workers 
would speed up production, require 
more efficient operation, and make 
useful inventions profitable. 


SHorrer WEEK WOULD [INCREASE 
PRODUCTION 


To one who is familiar with the oscil- 
lations of the so-called “business cycle” 
over a period of years, as distinguished 
from its results during any one par- 
ticular year, the professed fears of 
“reduced production” are laughable. 
Let us consider briefly the effect on the 
ten-year period from 1930 to 1940. 
The first five years of that period 
are history. Suppose the thirty-hour 
week, or some other week that would 
have employed the labor and given it 
bargaining power, had gone into effect 
January 1, 1930. (There is no magic 
in any particular number of weekly 
hours, so long as the result is obtained.) 
Certainly there has been no time since 
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1930 when national production would 
have been diminished by reason of the 
adoption of such shorter hours. No 
one would be so foolish as to predict 
that the next five years will require 
such a phenomenal production, if old 
unregulated hours should continue, as 
to raise the average for the ten-year 
period above the thirty-hour level. 

In fact, national production would 
have been greater with a thirty-hour 
week since 1930, because many jobless 
with no money would have been trans- 
formed into workers and purchasers 
with money able to buy and stimulate 
production. Nothing but purchasers 
with means to buy has ever brought 
about production under our system, 
and nothing else ever will. 

It is not the fear of laws that makes 
mills idle. It is not the fear of taxes. 
It is only the knowledge or belief that 
the output cannot be sold at a profit. 
There is no actual shortage of factories, 
mines, mills, or farms in America 
today, able to produce what can be 
sold. There is no shortage of capital. 
There is no shortage of men and 
women who want and who need the 
output of our business system. There 
is, and there has been for a long time, 
a shortage of purchasing ability pos- 
sessed by our greatest customers, 
namely, the men, women, and children 
of the United States. Give them jobs. 
When more is produced, give them 
their part, exactly as they would get 
the fruits of their own labor if they 
were producing under the old handi- 
craft system, where they could see, 
handle, and control the finished out- 
put. Do not subject our American 
workers to the crushing and destroy- 
ing competition of ten to fifteen mil- 
lion jobless, eager for work and fre- 
quently hungry for food. Shorten the 
hours fairly and uniformly for all busi- 
ness enterprises that compete with 
each other, thereby supplying work 


for the jobless. Do this, and the fan- 
tastic, if not fictitious, dream that 
sho-tening hours will decrease produc- 
tior. will go the way of other dogmas 
invented from age to age to retard 
opportunity for the many in order to 
beszow too much on the few. 


ÅDEQUATE Income NECESSARY 


The farmers, the employees, and the 
smell business and professional groups 
mae up the greater proportion of our 
population. If farmers and workers 
secure inadequate incomes to buy the 
products of farm and factory at fair 
prices, these products cannot be sold. 
Un‘ortunately, our foreign trade has 
dwindled to the point where it is much 
less than 10 per cent of our total com- 
merce, The fate of the United States 
worker and the amount of his income 
play a most important part in de- 
termining the price he can pay for the 
farmers’ products. It is also true that 
the price the farmer is able to pay for 
the goods of the mines and factories is 
determined by his income from his 
crops. The disaster that occurs to 
farmers, factories, mines, railroads, 
and business in general when the just 
return of farmers and workers is 
diverted from them into other chan- 
nels was seen when business collapsed 
and folded up following 1929. This 
diversion from the farmer and the 
wo-ker has proved that excessive capi- 
talin industry eventually helps no one, 
but injures, and sometimes destroys, 
both those from whom it was taken 
and those who took it. 

I conclude by saying that no one 
has proved and no one can prove that 
a thirty-hour week would reduce pro- 
dustion. I insist that it would greatly 
enhance production in any line of 
business. 

In addition to this, it would put mil- 
lions of jobless to work, taking them 
out of the deteriorating atmosphere of 
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the idle and restoring them to the de- 
sirable status of self-supporting citi- 
zens. From 1920 to 1930 the factory 
workers’ productivity increased 44 per 
cent. Since 1930 this productivity 
has increased another 28 per cent. In 
March 1935 our factory production 
reached 91 per cent of the 1923-1925 
production, but the factory employ- 
ment of labor was only 82 per cent 
and the pay rolls only 71 per cent. 
This 91 per cent of production occurred 
with more than eleven million workers 
still out of work. If production had 
gone to 100 per cent of normal, we 
would still have had more than nine 
million unemployed. 


Who can say what labor-saving im- 
provements another generation will 
develop, and who believes that it is 
necessary for man to do the work that 
can now be done with the energy of our 
wood, our coal, our oil, our running 
streams, our tides, and perhaps some- 
time with the energy diffused by the 
rays of the sun? It has been my ob- 
servation that most of the eulogies and 
panegyrics written on the glories of 
hard physical labor were spoken or 
written by those who either had 
never done it themselves or who had 
ceased to bend their backs or strain 
their muscles at the very first oppor- 
tunity. 


Hugo L. Black has been United States Senator 


from Alabama since 1927. 


Prior to that time he was 


a practicing lawyer in Birmingham; also served as 
: police judge for eighteen months and as solicitor 
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bama, from 1915 to 1917. 


In Defense of the Longer Work Week 


By Harotp G. Movrton 


NHE philosophy underlying the 
proposals for a shorter work week, 
though not always explicitly stated, ap- 
pears to involve two primary ideas. 
First, it is assumed’ that America has 
now reached a stage of development in 
which the labor supply is chronically in 
excess of requirements—that all the 
goods and services needed by the people 
can be produced with a much shorter 
working week than has hitherto pre- 
vailed. Second, it is believed that a 
shortening of the working week is the 
surest means of promoting industrial 
recovery; with shorter hours and no 
decrease in wages, aggregate pay rolls 
would increase and the resulting expan- 
sion of purchasing power would stimu- 
late new production. 


Propuctive Ourpur AND WORKING 
Hours 1n 1929 


If we are to appraise the issues thus 
raised, obviously we must first have an 
accurate picture of the amount of goods 
and services which this country has 
produced at the time of its best per- 
formance, and the length of the work 
week that was then prevailing. The 
best production performance of the 
United States was in the year 1929, 
when the amount of goods and services 
produced aggregated 81 billion dollars. 
There was a considerable amount of 
unused industrial capacity at that time, 
and some unemployment. Had all of 
this unemployment been absorbed and 
had approximately one million workers 
been shifted from other economic activ- 
ities to manufacturing and mining, our 
studies indicate that it might have been 
possible to produce approximately 97 
billion dollars’ worth of goods and 
services. 
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This production of 1929 was ac- 
complished with a 50-hour work week. 
Tat is to say, in American industry as 
a whole the average working time was 
slightly in excess of 50 hours per week. 
It may be noted in passing that the 
stendard work week of wage earners as 
a whole had dropped from about 57 
hoars in 1900 to 51.3 in 1919—the 
avzrage declined during the twenties 
by only a little over one hour. Dur- 
ing the depression, the standard work 
week has, of course, been still further 
reduced to an average of something 
like 40 hours. 

There are, of course, wide variations 
in the working day for different types of 
labor and in various kinds of industry. 
It will be of interest to note the extent 
of these variations from the 50-hour 
average of 1928-1929. In the spinning 
of cotton goods, male workers averaged 
57.8 hours per week as compared with 
51.2 for females. For blast furnaces 
tke average ranged from 58.5 to 63.8 
hours for different kinds of work. In 
tke production of Portland cement the 
average for males was 60.8 and females 
52. In motor vehicles the hours 
renged from 48.8 to 49.7, and in furni- 
tire manufacture from 48.6 to 52.5. 
Im boots and shoes and woolen and 
worsted goods, it was 49. In men’s 
clothing the average was 43.5, and in 
tinplate mills as low as 42.7. 


Were STANDARDS or Livine 
SATISFACTORY IN 1929? 


The next step in the process of de- 
termining whether a shorter work week 
is essential is to inquire whether the 
volume of production in 1929 was ade- 
quate to give the American people the 
szandards of living to which we aspire. 
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If the 81 billion dollars of goods and 
services produced in 1929 had been 
equally divided among the American 
people, each individual would have 
received only $665, or about $2,900 
per family. With capacity production 
and employment the 97 billions that 
might have been produced would have 
given each person but $800. 

However, the national income is not 
equally divided. We have found in our 
studies that in 1929 there were more 
than two million families with incomes 
of less than $500. There were 3.8 
million families with incomes ranging 
from $500 to $1,000; and over ten 
million families receiving from $1,000 
to $2,000. Thus over 60 per cent of 
the total number of families were re- 
ceiving less than $2,000. 

Incomes of this scale are insufficient 
to give health and efficiency, not to 
mention the conveniences and luxuries 
of life. According to dietary studies 
conducted by the Bureau of Home 
Economics of the United States De- 
partment of Agriculture, it is not until 
families have incomes of $3,000 that 
enough is spent on food to obtain an 
adequate diet of reasonably well-se- 
lected foods. Of the urban families in 
this country, 74 per cent did not have 
sufficient income in 1929 to provide an 
adequate diet at moderate cost, and as 
many as 90 per cent were not in a posi- 
tion to enjoy what the Bureau of Home 
Economics regards as a “liberal diet.” 
To provide the entire population of this 
country with adequate nutrition, a 
substantial margin of safety with re- 
gard to vitamins and minerals, and a 
satisfying variety of foods, and at the 
same time to permit the purchase of 
such necessities and comforts as are 
ordinarily associated with a “liberal 
diet” would require an increase in 
the production of consumers’ goods 
generally by something like 75 per 
cent, . 


Tur Turrty-Hour WEEK AND 
Livine STANDARDS 


The next question to be considered 
is whether the increase in efficiency in 
recent times has been sufficient to make 
possible a great reduction in working 
hours without sacrificing productive 
output. It has frequently been con- 
tended that the increase in efficiency 
since the World War not only permits a 
thirty-hour week but renders it essen- 
tial as a means of absorbing unemploy- 
ment. 

This argument has been presented 
by Mr. William Green in the following 
terms: 


When expressed in terms of production 
per worker per hour Dr. Mills’ figures show 
an increase in the worker’s productivity 
amounting to 49 per cent in the ten years 
1919 to 1929. During the depression this 
increase in efficiency has proceeded as 
rapidly asin prosperity. And forthe whole 
period 1919 to 1933 the increase was 71 per 
cent. 

That is, for every 100 units of product 
turned out by an average factory worker in 
1919, 171 are turned out today in the same 
amount of time. In 1919 the average work 
week in our factories was 5214 hours. 
With a 71 per cent increase in the workers’ 
producing capacity, work which took about 
52 hours in 1919 can now be done in 30 
hours.: 


Obviously we must know how much 
was produced in 1919 if that is to be 
the measure of national income to be 
received in 1933. In 1919 we pro- 
duced about 64 billion dollars’ worth 
of goods and services, with a population 
in that year of 106 million people, or 
$607 per capita. The figure of 64 
billions, however, is expressed in terms 
of the high peak prices of 1919. In 
terms of 1933 prices it represented an 
income of only $326. In other words, 


1 The Thirty Hour Week, American Federation 
of Labor, 1935, p. 32. 
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if we accept the 1919 level of output 
as the amount of production that is 
desirable, we must be content with a 
standard of living not only vastly be- 
low that of 1929, but actually as low as 
that prevailing in the depth of depres- 
sion. 

The principle that working hours 
should be reduced in proportion to in- 
creasing efficiency is utterly indefensi- 
ble. It would freeze productive output 
and standards of living at the low level 
of 1919 or some other selected year. 
It would give us a static society in 
which progressively improving condi- 
tions for labor would be virtually 
impossible. 

It goes without saying that those 
who argue in favor of the thirty-hour 
week are genuinely concerned with 
. giving to American labor higher stand- 
ards of living. They are merely con- 
fused with reference to the basic eco- 
nomic factors involved. That is to 
say, their minds are concentrating on 
one side of the problem only. 

It is reasoned that reduction of the 
average length of the working day 
—without at the same time reducing 
the weekly wage rate for anybody— 
would greatly expand the aggregate 
purchasing power of the laboring 
classes. What is seen clearly enough 
is that there would be a larger total 
number of dollars entering the pay 
envelopes of American labor. What is 
forgotten is that no increase in output 
would result, since the increase in the 
number employed would be offset by 
the decrease in hours. In consequence, 
the volume of goods entering distribu- 
tive channels on the way to consumers 
would remain unchanged. Thus, la- 
borers would have more dollars, but 
they would not be able to get more 
goods, for the simple reason that addi- 
tional goods would not have been pro- 
duced. Prices would be higher, but 
standards of living would not. 


Tue SHoxtrer Work WEEK AND 
Business RECOVERY 


Vre must now turn to the second 
major consideration in favor of a thirty- 
hour week, namely, that it would stim- 
ulate business recovery. The argu- 
ment that the expansion of purchasing 
pover through an increase in total wage 
payments would stimulate business re- 
vival sounds plausible, but it overlooks 
certain fundamental considerations. 

Ih the first place, a great increase in 
pay-roll diskursements, unaccompanied 
by any increase in output, inevitably 
means a sharp increase in unit cost. 
In a period of depression the level of 
profits is wholly inadequate to permit 
this increase in cost to be absorbed by 
the stockkolders. In consequence, 
business concerns seek to recoup the 
added outleys by an advance in the 
selling price. One need only recall the 
experience under the NRA to realize 
the truth of this statement. The 
NEA codes carried provisions for a 
corsiderable increase in wage costs. 
Our studies indicate that, in general, 
prizes of manufactured goods and the 
wage rates of workers employed in the 
preduction and distribution of these 
goods increased in approximately the 
same degree. The increased money 
wages did not, therefore, provide higher 
stendards cf living. 


Tue SHorterR Work WEEK AS A 
RELIEF MEASTRE 


When tke shorter work week was 
first discussed, emphasis was placed 
upon its importance as a means of shar- 
ing the work and thereby affording relief 
to millions of distressed families. There 
is no doubt that a shorter work week 
would put people back on the pay rolls. 
The real question at issue is where the 
burden of this kind of relief would fall. 

Employed laborers were of course 
quick to realize that if the hourly rates 
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remained the same, a reduction in the 
working week would mean lower weekly 
wages. Hence it was naturally in- 
sisted that the thirty-hour week should 
involve a sufficient increase in hourly 
rates to yield the same weekly rate as 
before. Given the same weekly money 
wage, it was assumed that the burden 
of sharing work would not fall on them. 

But such a method does not insure to 
employed labor the same real wages 
as before. As we have already noted, 
the higher costs of production would 
inevitably mean higher prices; hence 
real wages would still be reduced. 
The employed laborers of the country 
could not escape at least a portion of 
the economic costs involved in provid- 
ing relief for unemployment through 
the shorter week program. 

It is obvious that those who were 
given employment by this device would 
benefit. It does not seem to me, how- 
ever, socially desirable to throw this 
burden upon other workers. American 
people as a whole should bear the relief 
burden. Other methods of providing 
relief are more equitable than is that 
furnished through the medium of the 
shorter work week. 


CONCLUSION 


In recent months we have had a 
gratifying increase in the volume of 
employment and in the physical volume 
of production, unaccompanied by rising 
prices. This genuine progress toward 
the establishment of satisfactory living 
conditions would be automatically 
checked if, at this juncture, a thirty- 
hour week were to be established by 
law. The effects in many lines of ac- 
tivity would be demoralizing, and, in 
general, depression would be intensified 
and unemployment increased. 

In summary, the shorter work week 
would prove to be nothing short of a 
calamity to the wage earners of the 
country. If the underlying principle 
of shortening the working week in 
proportion to the increase in tech- 
nological efficiency be adopted, it will 
mean that the laboring population is 
obliged to accept an increasing amount 
of leisure in lieu of an increasing volume 
of goods and services, which I believe 
they would prefer to have. It means 
cessation of the progress toward higher 
standards of living to which we have 
the right to aspire. 


Harold G. Moulton, Ph.D., LL.D., is president of the 
Brookings Institution at Washington, D.C. He is the 
author of many volumes dealing with fundamental eco- 


nomie problems. 


Labor Standards in NRA Codes 


By Ruta REOCKER 


HE labor provisions of the NRA 

codes were the Federal law on 
wages, hours, and working conditions, 
in 1933-1935. For the first time in our 
history a major portion of our indus- 
tries were governed by industry-wide 
labor standards. In half the codes, old 
regional standards persisted in geo- 
graphical differentials in wage rates; 
but on the whole, the code standards 
were nation-wide standards. 


How LABOR STANDARDS WERE SeT 


This codification of industry was 
accomplished in an amazingly short 
period. Six months after the National 
Industrial Recovery Act was signed, 
190 industries, covering over 1214 
million employees, had been brought 
under codes, and another 10 million 
employees under the President’s Re- 
employment Agreement.! Another 185 
codes, covering more than 714 million 
employees, went into effect in the next 
six months. Altogether, 2214 million 
American’ workers were covered by 
the NRA codes and some additional 
millions remained under the Reémploy- 
ment Agreement throughout the code 
period. 

The NIRA required that every code 
of fair competition must provide “that 
employers shall comply with the maxi- 
mum hours of labor, minimum rates of 
pay, and other conditions of employ- 
ment, approved or prescribed by the 
President.” NRA Bulletin No. 2 stated: 

It is not the function of the Recovery 
Administration to prescribe what shall be in 
the codes to be submitted by associations or 


1 Agreements signed during 1933 covered 17 
million employees, but 7 million of these had been 
brought under codes by the end of the year. 


groups. The initiative in all such matters 
is expected to come from within the industry 
itself, 

Accordingly, each trade association 
induded labor provisions in the code 
which it submitted for the Administra- 
tion’s approval. These labor provi- ` 
sions might be standards prevailing in 
the industry, standards already ap- 
proved in some early eccde, or labor 
standards which the industry was 
willing to concede for the sake of some 
trade practice, such as a limit of 40 
hours for labor in return for a limit of 80 
hoars for machinery. In a few codes 
the labor standards submitted were 
developed through collective bargain- 
ing of an employers’ association and 
the labor union with which it had 
nezotiated agreements. 

The labor standards proposed by the 
employers were discussed in public 
hearings, where they were protested by 
tha labor groups affected, and in subse- 
quent negotiations between the indus- 
try and the Administration, where a 
representative of the Labor Advisory 
Beard looked after labor’s interests. 
In the Administration there were dep- 
uty administrators of varying degrees 
of labor-mindedness, conflicting atti- 
tudes on labor standards among the 
acvisory boards, and a shifting balance 
of power among the pressure groups. 
The standards finally adopted in any 
ecde depended partly on the develop- 
ment of NRA policy at the time it was 
approved and partly on the relative 
negotiating skill and bargaining power 
of the industry and the Administra- 
tion. 

From this codemaking process there 
emerged the largest body of adminis- 
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trative labor laws which this country 
has ever seen—several thousand pages 
of labor provisions in 557 codes, 19 
L.P. codes (labor provisions to be 
incorporated in future AAA codes), 201 
supplementary codes, and many Execu- 
tive and Administrative Orders. The 
most conspicuous feature of the code 
labor standards was their diversity— 
strict standards and loose standards; 
simple, clean-cut standards and com- 
plicated standards with many excep- 
tions; enforceable standards and mean- 
ingless, unenforceable standards; stand- 
ards which improved labor conditions 
in the industry and standards which 
preserved the status quo. But all were 
certified to the President by the 
Administrator as complying with the 
provisions of Title I of NIRA, which 
declared it to be the policy of Congress 
“to increase the consumption of indus- 
trial and agricultural products by 
increasing purchasing power, to reduce 
and relieve unemployment and to 
improve standards of labor.” 

The following account of labor stand- 
ards in the NRA codes analyzes the 
code provisions concerning hours and 
wages in terms of the frequency of 
occurrence of the provisions, the code 
being the unit of counting It will be 
appreciated that this is an over- 
simplification—on the one hand, of the 
labor provisions, which are frequently 
not easily classifiable; and on the other 
hand, of the code units, covering any- 
where from 70 employees (Brattice 
Cloth) to 2,400,000 (Construction). 
Fifty-seven codes were approved for 
industries covering fewer than 500 
employees each, and 305 for industries 
covering fewer than 5,000 employees 
each. Yet almost five sixths of all the 


2 The count here is in terms of 578 codes, 
including the 557 approved codes, the 19 L.P. 
codes, and 2 extra divisions of the Petroleum 
code with different labor provisions and over 
100,000 employees each. 


employees under codes were in 72 codes 
covering 50,000 or more employees 
each. To offset such variations in the 
number of employees covered by the 
codes, certain code provisions have 
been weighted by the number of 
employees covered by the industry in 
1929. 


Hours STANDARDS 


The NIRA was in part a substitute 
for the Black 30-hour-week bill. The 
President stated in NRA Bulletin No. 
1, June 16, 1933: 


The law I have just signed was passed to 
put people back to work. . . . The idea is 
simply for employers to hire more men to do 
the existing work by reducing the work 
hours of each man’s week. 


Bulletin No. 2 suggested that each 
industry set weekly hours to “provide 
work so far as practical for employees 
normally attached to the particular 
industry.” 


Hours per week 


In the President’s Reémployment 
Agreement (July 20, 1933), the Admin- 
istration proposed a 35-hour week for 
“factory or mechanical workers or 
artisans” (with a 6-week peak period at 
40 hours in the second half of 1933). 
However, Code No. 1, for the Cotton 
Textile industry, had already been 
approved with a 40-hour week, which 
represented a considerable reduction 
from the hours prevailing in that 
industry. 

The President’s Reémployment Agree- 
ment was signed by over 2,300,000 
employers, but most of the signers 
“substituted” è the hours provisions of 
their own proposed codes for the 35- 
hour week of the PRA. Altogether 
there were 353 different patterns of 
“substitutions” in the weekly hours of 


3 These substitutions were formally approved 
by a PRA Policy Board set up for that purpose. 


74 TuE ANNALS OF THE ÅMERICAN ACADEMY 


productive employees, setting stand- 
ards of a 40-hour week, or an average 
40-hour week, or even a longer-than- 
40-hour week. 

As codes were approved, they tended 
to follow the 40-hour precedent of the 
Cotton Textile code rather than the 
85-hour week of the PRA, even in 
industries then working less than 40 
hours per week. If all the codes are 
classified according to the weekly hours 
set for production workers—or for some 
other numerous group considered the 
“basic employees” in non-manufactur- 
ing codes—they distribute as follows: 


TABLE I 












Employees | Percentage 
Covered of 
(Thousands) | Employees 


Weekly hours Codes 





Less than 40...... 9.7 
40 hours®........,. 57.2 
More than 40...... 33.1 

Total oc c5 Seeds 578 22,554 100.0 


a In this tabulation, the 40-hour codes include not 
only codes establishing a fiat maximum of 40 hours for 
basic employees, but also codes providing: (1) an aver- 
age of 40 hours over a certain period; (2) a basic 40-hour 
week with additional hours, with or without limit, 
whenever the employer wished if the overtime was 
compensated at a penalty rate (here called a ‘general 
overtime” provision); (3) a basic 40-hour week with 
longer hours (with or without limits and with or without 
overtime payments) at certain periods—peak periods, 
emergency repair periods, and other emergency periods; 
or (4) some combination of these elasticities. Thus, for 
some purposes, many codes included as 40-hour codes 
are more-than-40-hour codes, and some less-than-40- 
hour codes are 40-hour codes, 


Only 13 codes incorporated the PRA 
standard of 35 hours or less, and two of 
these, Bituminous Coal and Millinery, 
became 35-hour codes by amendment. 
The code with lowest hours of all was 
Cast Iron Soil Pipe, with a limitation of 
productive equipment, and incidentally 
of productive employees, to 27 hours 
perweek. Several well-organized wom- 
en’s apparel industries set a 35-hour 
week, without much additional flexibil- 
ity, though these had been notoriously 
seasonal industries in the past. Men’s 
Clothing was one of 17 codes to provide 
a 36-hour week. The Cotton Garment 
code was approved with a 40-hour 


week and a requirement that the code 
autaority report within sixty days 
“whether or not the 40-hour week 
provision is resulting in increased em- 
plozment.” Through the efforts of 
Sidney Hillman of the Labor Advisory 
Boerd, the hours were reduced to 36 by 
amendment. The codes with more 
than 40 hours covered many industries 
in zhe groups which were allowed 40 
horrs under the PRA—Sales, Service, 
Baxking, and Transportation. 


Hoars per day and days per week 


The limitation of hours per day was 
urged by labor to equalize daily effort 
anc to facilitate compliance with 
weekly hours. The PRA proposed 
an eight-hour day, and 456 codes 
limited daily hours of basic employees, 
as follows: 


Les: than 8 hours. ..........--06 11 codes 
8 Lours per day............2-06. 405 codes 
9 Eours per day...........-..... 18 codes 

10 Eours per day.....-.....-..... 22 codes 


During peak periods and under general 
overtime provisions, limits on hours 
per day were raised, sometimes to 
unimited hours, with or without the 
payment of overtime rates for the extra 
daly hours. 

Some 304 codes limited also the days 
to be worked per week, six days out of 
seven being most frequent (256 codes). 
Faty codes provided for a five-day 
week. Many codes with schedules of 
40 hours weekly and eight daily and 
some of the 40-hour codes without daily 
limits resulted in a five-day week, 
excepting in peak periods. 


Elasticity in hours 

The maximum weekly hours were 
sa.d to provide an hours “ceiling,” but 
it was a flexible ceiling. So far as 
besic employees are concerned, the 
main devices for securing elasticity in 
hcurs were used in the codes as follows: 
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TABLE II 








Percentage 
Employees o 
(Thousands) | Employees 


Provision Codes 





Averaging of hours.| 139 6,283 27.9 
General overtime. .| 114 4,243 18.8 
Peak period.......| 290 10,773 47.8 
Emergency period..| 103 8,487 37.6 
None of these pro- 

visions... ....... 115 4,394 19.5 








How much elasticity these provisions 
afforded depended on the particular 
terms of the provision‘ and also on the 
combination® of the provisions. In 
general, the codes with longer basic 
weekly hours made more use of the 
devices for elasticity than the codes 
with the shorter basic hours. In 
general, also, the effective hours were 
often looser than the code standards, 
because of “stays” or “exemptions” 
granted by NRA to relieve an industry 
or a part of it from certain code 
provisions which it claimed worked a 
hardship. For instance, firms working 
under codes without peak periods were 
granted such periods when they demon- 
strated the need for such elasticity. 

The NRA policy with reference to 
these elasticities developed as code- 
making proceeded. For instance, aver- 
aging of hours was found to be generally 
unsatisfactory. Many averaging pro- 
visions were difficult to enforce and 
defeated the NRA aims of reémploy- 
ment and stabilization of employment. 


4Jn all the devices for elasticity there were 
widely different patterns. For instance, in the 
139 codes with an averaging provision for basic 
employees, the averaging period varied from 2 to 
52 weeks; average hours, from 32 to 54; the 
increase in weekly hours permitted, from 4 to 
unlimited hours; the restrictions on the provision, 
- from none to the dual safeguard of limiting the 
weeks during which the average could be ex- 
ceeded and requiring overtime payments. 

5 Averaging ordinarily limits general overtime 
and peak periods, though a peak-period provision 
outside the average may add elasticity to elas- 
ticity. Similarly, the requirement of overtime 
payments is expected to limit the use of averaging 
provisions and of seasonal elasticity. 


By June 1934 the Administration had 
enunciated its policy that “maximum 
hours may not be stated in terms of an 
average except upon showing of neces- 
sity.” The proportion of codes having 
this provision declined in each suc- 
cessive hundred codes, while the use of 
peak periods increased. 


Looser standards covering majority of 
employees 


In respect to each type of provision 
a certain amount of elasticity came to 
be considered the NRA standard, and a 
substantial number of codes conformed 
to that standard. However, the ma- 
jority of the employees were covered by 
some standard not so strict as these 
NRA norms, because of the loose provi- 
sions in some of the major codes, 
approved before the NRA policy 
developed. Illustrations of that state- 
ment are seen in these figures: 

1. The 33 codes allowing unlimited 
weekly hours under averaging provisions 
covered more employees than the 83 
codes allowing an eight-hour weekly 
increase. 

2, The 37 general overtime codes 
allowing unlimited weekly hours cov- 
ered over three million employees— 
more than three times as many as the 
71 codes permitting 48 hours or less. 

3. The general overtime codes paying 
overtime on the most strict NRA 
standard—a basic week of less than 40 
hours (4 codes) or after 40 hours per 
week and 8 hours per day (52 codes)— . 
covered only one third of the employees 
under the 114 general overtime provi- 
sions. The other codes, providing for 
overtime on a weekly base only or a 
daily base only, or on 40 hours weekly 
and 9 or 10 hours per day, or on a 
weekly base higher than the basic 
week, all permitted considerable over- 
time work without any penalty pay- 
ment whatever. 

4. The President’s Reémployment 
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Agreement publicized an overtime rate 
of time and one third (for highly skilled 
workers on continuous process opera- 
tions, in very special cases where re- 
strictions of hours would unavoidably 
reduce production). This was a reduc- 
tion of the traditional time-and-one- 
halfratein organized industries. When 
the NRA insisted upon overtime pay- 
ments for hours in excess of some 
standard, the codemakers, particularly 
in industries which had previously paid 
straight time for overtime, seized upon 
this time-and-one-third rate. It was 
prescribed in the majority of general 
overtime codes, covering over 60 per 
cent of the employees. In the codes 
requiring overtime payments during 
peak periods, time and one half was 
specified oftener than time and one 
third, but time and one third affected 
more employees. 

5. In the 290 codes with peak periods, 
the NRA standard was a tolerance of 
12 weeks or less per year (167 codes), 
maximum hours of 48 or less (242 
codes), and overtime payments (213 
codes) for work after 40 or fewer hours 
per week (129 codes). However, less 
than half of the peak-period employees 
were in codes providing peaks of 12 
weeks or less; less than one third in the 
codes with a maximum of 48 hours or 
less; and only one third in the codes 
paying overtime. 


Hours for office and clerical workers 


The President’s Reémployment Agree- 
ment set longer hours for office workers’ 
than for factory workers (but not more 
than 40 in any one week), and there 
seems to be a general impression that 
the codes followed this precedent, thus 
reversing the old situation of the white- 
collar worker’s enjoying shorter hours 


8 The PRA provision covered “any accounting, 
clerical, banking, office, service or sales employee 
. .. in any store, office, department, establish- 
ment... or in any other place or manner.” 


than the man in overalls. Actually, 
40 codes set shorter weekly hours for 
offic2 workers than for basic workers; 
313 codes’ provided the same weekly 
and daily hours for basic employees and 


` office employees; and only 225 codes 


set longer or looser hours for office 
workers. 

Tae NRA hours standards for office 
workers were characterized by (1) 
mor2 concentration at 40 hours per 
weex ê than basic employees, (2) more 
averaging of hours and over shorter 
periods, and (3) elasticity for end-of- 
themonth peaks, usually eight extra 
hours one week each month. When 
the rours of office workers are compared. 
with the basic hours in the same code, 
there often seems no rhyme nor reason 
to ihe hours set for office workers, 
Fiv2 codes with a less-than-40-hour 
week for basic employees, including 
sore of the “union” codes, allowed 
more than 40 hours for office workers; 
17 codes allowing more than 40 hours 
for their basic employees had a 40-hour 
week for office employees. The codes 
which covered principally office work- 
ers, such as the Finance codes, had 
long averaging periods and considerable 
adcitional elasticity. Somehad weekly 
hours above 40. 


Hours for other excepted occupations 


All but four codes listed some ex- 
cepted occupations which were per- 
mitted longer or looser hours than the 
basic employees. These excepted oc- 
cupations ran the entire gamut cf 
occupational classifications, from su- 
pervisory force to cleaners and janitors, 
who seemed to be exempted in some 


_coces because they were Negro workers. 


these included 62 codes which mentioned 
offiee workers especially, and 251 with no special 
provisions for office workers, where it is assumed 
thaz the basic-hours provisions apply. 

® Only 5 codes set average or maximum hours 
of «affice workers less than 40; 71 allowed more 


than 40, 


Lagor Sranparps In NRA Copes 


Tt would require a separate article to 
report the ramifications of code provi- 
sions for these excepted occupations— 
the maximum weekly and daily hours 
specified; the averaging and overtime 
provisions, if any; and the special peak 
periods and emergency periods for each 
group. Certain standards came to be 
accepted as basic weekly hours for 
these occupations, “excepting in emer- 
gencies” or in peak periods—for ex- 
ample, 44 hours for engineers, firemen, 
electricians, maintenance crews, ship- 
ping and stock clerks, and cleaners and 
janitors; 56 hours for watchmen; and 
unlimited hours for executives and 
professional and technical employees, 
at least for those receiving $35 or more 
per week. 


Wace STANDARDS 


Since the emphasis in the NRA wage 
policy was on the increase of pur- 
chasing power over as wide a base as 
possible, the codes set minimum wage 
rates not only for the groups usually 
protected by minimum wage legislation 
but also for unskilled male production 
workers. The idea was to establish 
a wage floor above the level to which 
wages had fallen during the depression. 
Many codes established also submini- 
mum rates for such groups as women 
workers, learners, and office boys and 
girls. 


Hourly rates for male productive em- 
ployees 

The Reémployment Agreement, which 
was a sort of omnibus code, proposed 
a minimum wage of 40 cents per hour 
for factory or mechanical workers or 
artisans “unless the hourly rate for the 
same class of work on July 15, 1929, 
was less than 40 cents per hour, in 
which latter case .. . not less than 
the hourly rate on July 15, 1929, and 
in no event less than 30 cents per hour.” 
This differential of 10 cents per hour in 
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hourly rates affected many different 
groups of employees who received less 
than 40 cents in 1929—workers in 
Southern mills or small-town machine 
shops, Negro workers, and women 
workers. Thus the 1929 differential 
was a population differential or a 
geographical differential or both, and 
could provide also for what we have 
called subminimum groups. 

Under NRA, a total of 280 codes set 
a flat minimum rate for male produc- 
tion workers, varying from 15 cents in 
Raw Peanut Milling to 75 cents in 
Print Roller and Print Block. The 
absence of a differential might be due 
to the location of an industry in one 
area—for instance, all Raw Peanut 
Milling in the South, and all Print 
Roller Manufacturing in the North; or 
it might be due to the fact that the 
minimum wage was really effective 
only in the low-wage area. 

The other 298 codes had two or 
more minima for the basic employees. 
Nineteen incorporated the PRA 1929 
differential, but most of the codes 
defined their low-wage areas in terms 
of certain Southern states, or towns 
under certain size, or some combina- 
tion of geographic, population, and 
1929 differentials. Certain border states 
were in the North in some codes and in 
the South in other codes. In the 
Cotton Garment code, the dividing 
line was pushed up and down after a 
series of hearings, with some border 
states or counties always dissatisfied. 

Classifying the codes by the mini- 
mum wage prescribed for the basic 
employees is more difficult than classi- 
fying by basic maximum hours, both 
because of the greater range of mini- 
mum wage levels from code to code and 
because of the differentials in the codes. 
The simplest method is to present 
separate tables for the high-wage areas 
and the low-wage areas. In the high- 
wage areas, the 578 codes prescribed 
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the minimum hourly rates indicated 
below, for basic male employees: 


TABLE IJI 








With Dif- 

Minimum Hourly | Total Without | ¢ : 
erentials 
Rate Codes | Differentials (Top Rate) 











Over 40¢......... 5i 23 28 
T E 284 151 133 
35 to 39¢. 147 67 80 
30 to 34g. 82 31 51 
25 to 29¢......... 4 
to 244. ..... ae 1 1 zs 
Under 20¢........ 4 3 1 
Total..........| 578 280 298 


In the low-wage areas, the 578 codes 
prescribed these hourly rates in differ- 
ent proportions, as shown below: °? 














TABLE IV 

, With Dif- 
Minimum Hourly | Total Without | ferentials 
Rate Codes | Differentials | (Bottom 

Rate) 

23 3 

151 8 

67 66 

31 139 

4 51 

1 14 

3 5 

a 12 

Total... . cess. 578 280 298 





No one knows how many employees 
received each minimum wage rate 
listed—or some rate between the high- 
est and the lowest in the codes with 
differentials. The codes are uneven 
units, and the proportion of employees 
in the occupations to which the code 
minima applied varied from code to 
code. There are no figures on the 
number of employees at the minimum, 


? It should be remembered that neither table 
tells the whole story, and neither table tells the 
complete truth for its area, for some of the codes 
without differentials had practical application in 
one area only, and some in the other area only. 
Nor does either table tell the amount of the 
differential per code. These varied from 5 cents 
per hour in 66 codes and under 5 cents in 73 
codes to 15 cents in 19 codes and over 15 cents in 
14 codes, 


but the first variable—number of 
employees per code—may be eliminated 
by w2ighting the table in terms of the 
total 2mployees covered by each code. 
This gives the distribution below: +° 


TABLE V 








Percentage of Employees Covered 
by Codes Providing Rates Specified 














Minimum Hourly . : ; 
Rate With Differentials 
Flat 
Minimum 
Highest | Lowest 
Over 49¢......... 1.4 11.5 1.3 
bibs E 14.3 26.9 4.7 
5 to 33d... .... 08 1.7 19.3 6.6 
30 to 34g.. ý 1.2 18.2 21.2 
25 to 29¢. 3 a 4.7 23.8 
20 to Zé. ol ise 7.0 
alert a's 5 wl 3.9 
Nolover limit set. . ae es 12.3 
Total.......... 19.2 80.3 80.8 





2 Les than one tenth of one per cent. 


TŁus, though nearly half of the 
codes established one minimum rate for 
the kasic employees, less than one fifth 
of the employees under codes were 
covered by these codes without differ- 
entials, Of the four and one-third 
million employees in these flat-mini- 
mum codes, three quarters (14.3 per 
cent of all employees under codes) were 
in codes with a 40-cent rate, but all but 
800,000 of these employees were ac- 
courted for by one code, Censtruction, 
which has not yet regained its 1929 
employment level. 

The columns concerning codes with 
diffezentials must not be interpreted to 
mean that 26.9 per cent of all employees 
under codes received a top rate of 40 

10 Tn the codes with differentials both columns 
are w2ighted by the total number employed in the 
induszry, since there is no information covering 
how many employees were in the high-wage area 
and row many in the low-wage area. The 
propcttion varied from code to code. For 
instamce, in the Cotton Textile industry the 
majority of employees are in the South where the 
bottom rate applied; however, in the Wool 
Texte industry, the majority are in New 
Englend and the Middle Atlantic states where 
the tap rate applied. . 
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cents per hour, or that 23.8 per cent 
received a bottom rate of 25 to 29 cents 
per hour. Rather, it means that 26.9 
per cent of the employees under codes 
were in codes with a top rate of 40 
cents and 28.8 per cent were in codes 
with a bottom rate of 25 to 29 cents per 
hour. This caution is especially per- 
tinent with reference to the employees 
—one eighth of all under codes—listed 
as under codes with no lower limit set. 
These included the PRA provision for 
non-manufacturing employees: 


in towns of less than 2,500 population to 
increase all wages by not less than 20 per 
cent, provided that this shall not require 
wages in excess of $12 per week 


or some modification of this provision, 
substituting $10 per week for the PRA 
$12. Two and three-quarter million 
employees were covered by Retail and 
Finance codes having such a provision, 
but we have no idea what proportion of 
those employees were in towns of less 
than 2,500 population and thus were 
affected by this provision. 


Subminimum rates 


In addition to differentials in the 
wages of the basic employees, the code 
wage structure is complicated by the 
exception of certain occupational groups 
from the minimum wage provisions." 
The code provisions are summarized 
below in terms of the number of codes 
excepting each group: 


These are usually not the same groups ex- 
cepted from the hours provisions. Watchmen 
were sometimes excepted from both maximum 
hours and minimum hourly wage provisions. In 
most cases their weekly earnings were not less 
than the weekly earnings of basic employees, and 
in many cases their weekly earnings were higher, 
because of the very long hours they were allowed 
to work. In some of the textile codes, cleaners 
and outside workers were subject to longer hours 
and such reduced hourly rates that their full-time 
weekly earnings were less than those of the 
production workers. 











TABLE VI 
SE Excepted 
Submininum - | Wage | Number 
Group Valiants Set [Limitations 
Female workers.... 159 159 er 
Learners......... 213 209 197 
Apprentices....... 70 27 49 
Office boys and girls 267 267 236 
Old and handicapped! 376 104 99 
Junior Employees.. 29 28 20 


The number limitations were safe- 
guards on the subminimum rates, to 
prevent evasions of the minimum rates 
by classifying large numbers of em- 
ployees in these subminimum groups. 
Five per cent was the number most 
often specified, sometimes 5 per cent 
for each excepted group, sometimes 5 
per cent for two or more groups; some- 
times 5 per cent of all employees, 
sometimes 5 per cent of productive 
employees or of nonproductive em- 
ployees. Some codes allowed higher 
proportions, and some codes had nu 
limit whatever; some establishments, 
notably in the Cotton Garment indus- 
try, secured “exemptions” allowing 
them to exceed the code proportion of 
learners for certain periods. 

The wages set for each of these ex- 
cepted groups were usually subject to 
the differentials of the rates upon which 
they were based. The complexity of 
the code wage structure for each occu- 
pation must be ignored here; the dis- 
cussion will be in terms of the provision 
most frequently found—what may be 
called the NRA norm. 


Female rates £ 


Only 137 codes provided a submini- 
mum rate for women workers as such, 
and 22 other codes allowed a lower rate 
for “light and repetitive work” or 


12 Mary Elizabeth Pidgeon, “Employed Women 
under NRA Codes,” Bulletin of the Women’s 
Bureau, No. 180, 1935, 144 pp., summarizes code 
provisions affecting women workers and points 
out the incidence of learners’ and handicapped 
workers’ provisions upon women workers. 
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certain specifically enumerated tasks, 
such as labeling and packing. All but 
four of the codes with a definite female 
differential included a statement that 
“female employees performing substan- 
tially the same work as male employees 
shall receive the same rate of pay as the 
male employees.” The codes without 
female differentials included codes for 
industries employing few women, such 
as the Transportation and Construc- 
tion codes, and those for industries 
employing large numbers of women, 
such as Finance, Service Trades, and 
Retail Trades. In these latter codes 
the minimum rates were undoubtedly 
set with the expectation that they 
would apply particularly to the women 
workers. 

The female differentials (difference 
between highest minimum rate for 
males and highest minimum rate for 
females) ranged from 2 to 20 cents, 
with 5 cents per hour most common. 
The rates specified for women workers 
varied from 18 cents in Cotton Pickery 
to 40 cents in Malt Products, with 32 
cents and 35 cents most frequent. 


Rates for learners and apprentices 


In the 209 codes with subminimum 
rates for learners,” the rate specified 
most frequently was 80 per cent of the 
minimum (153 codes). In cents per 
hour the learners’ rate was seldom more 
than 35 cents; the differentials reduced 
the lower rate to 20 to 24 cents in a 
substantial number of codes. 

All but 12 codes limited the period 
during which the learners’ wage could 
apply. The most frequent period was 


133 In some codes the words “learners” and 
“apprentices” were used loosely. In this report 
these provisions have been classified somewhat 
arbitrarily. The term “apprenticeship” is 
applied only to provisions with a learning period 
of one year or more, or a definite arrangement for 
an apprenticeship contract or training course. 
All other so-called “apprentices” or “learners and 
apprentices” are here counted as learners. 
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three months (60 codes), but 100 codes 
had shorter periods, 65 having six weeks 
or less. Labor groups sought to have 
the „earning period expressed in terms 
of experience in the industry rather 
thar. with a particular employer, and 
this was done in some codes. 

Toe apprenticeship provisions are 
much more complicated than the 
learmers provisions. Some were bona 
fide apprenticeship provisions based on 
thre= to five years of craft training. In 
such cases the wage rates—a progres- 
sive percentage of the skilled rates, 
expressed or implied—were not always 
subminimum rates, especially in the 
later years of the apprenticeship. The 
controlling pattern concerning ap- 
prenticeship was an Executive Order 
issued June 27, 1934, which superseded 
all code provisions. This defined an 
apprentice as 
a person at least 16 years of age who has 
entered into a written contract with an 
employer or an association of employers 
whica provides for at least 2,000 hours of 
reascnably continuous employment... 
and his participation in an approved 
progzam of training, 


and set up an Apprenticeship Commit- 
tee ander the direction of the Secretary 
of Labor to issue certificates for em- 
ployment of such apprentices at a wage 
lower than the minimum under condi- 
tions specified by the Committee. 


Other subminimum groups 


The same sort of detailed provisions 
are found in the 267 codes providing for 
office boys and girls, messengers, office 
learners, and juniors in offices, with the 
wage most frequently set at 80 per cent 
of the regular office rate (203 codes) or 
the weekly minimum minus $2 (29 
codes). Similarly, 80 per cent of the 
basic minimum is prescribed in four 
fifths of the codes specifying a wage for 
old and handicapped employees. The 
NRA standard for these. employees 
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was embodied in an Executive Order, 
February 17, 1934: 


A person whose earning capacity is 
limited because of age, physical or mental 
handicap, or other infirmity, may be em- 
ployed on light work at a wage below the 
minimum established by a code, if the 
employer obtains from the state authority 
designated by the United States Depart- 
ment of Labor, a certificate authorizing 
such person’s employment at such wages 
and for such hours as shall be stated in the 
certificate. Such authority shall be guided 
by the instructions of the United States 
Department of Labor in issuing certificates 
to such persons. 


As this Executive Order was carried 
out under the direction of the Division 
of Labor Standards, care was taken to 
prevent the classification of slow work- 
ers as handicapped workers.“ Certifi- 
cates were refused where the difficulty 
seemed to be piece rates so low that a 
large proportion of the employees 
could not earn the code minimum. 

Still other codes provided submini- 
mum rates for other occupations, such 
as junior employees in factories and 
stores, helpers, casual laborers, clean- 
ers, yard workers, and porters. Many 
codes had several subminimum rates. 

Only 72 codes had no subminimum 
rates. These 72 codes covered 11.6 
per cent of the employees under codes. 
Half of these codes had no differentials, 
but these 36 codes without differentials 
or subminimum rates were small codes, 
covering only 1 per cent of the employ- 
ees under codes, 


Wages above the minimum 


The Administration went cautiously 
in the matter of approving other than 
minimum rates. The policy followed 
was that enunciated in Section 7(c) of 
the National Industrial Recovery Act 


44 However, five codes specifically provided for 
subminimum rates for slow workers. 


concerning codes to be imposed by the 
President: 


The President may differentiate accord- 
ing to experience and skill of the employees 
affected and according to the locality of 
employment; but no attempt shall be made 
to introduce any classification according to 
the nature of the work involved which 
might tend to set a maximum as well as a 
minimum wage. 


However, with the signing of the first. 
code it was realized that some steps 
would have to be taken to prevent (1) 
the minimum wage becoming the 
maximum, and (2) the sagging of 
weekly wages in the higher brackets 
because of the reduction of hours. It 
was felt that these purposes could be 
accomplished by general clauses pro- 
viding (1) that differentials between 
occupational rates should be main- 
tained and (2) that weekly earnings 
should be maintained when hours were 
reduced. This latter purpose was 
emphasized in the President’s Reém- 
ployment Agreement proposal that 
each employer agree: 


not to reduce the compensation for em- 
ployment in excess of the minimum wages 
hereby agreed to (notwithstanding that 
the hours worked in such employment may 
be hereby reduced) and to increase the 
pay for such employment by an equitable 
readjustment of all pay schedules. 


This seemed a definite NRA stand- 
ard, but it was almost immediately 
weakened by a series of official “inter- 
pretations.” It became NRA policy to 
approve clauses requiring full main- 
tenance of weekly earnings only if hours 
were reduced less than a stated per- 
centage. The differentials clause was 
weakened also by provision for the 
maintenance of differentials between 
occupations in the higher brackets, 
ignoring their relation to the groups at 
the minimum. 

The codes contained a great variety 
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of provisions on wages above the 
minimum, a few as definite as minimum 
wage schedules for skilled operations in 
some well-organized industries (though 
this was contrary to stated NRA 
policy), and some as indefinite as a 
statement that “it is the policy of this 
industry to refrain from reducing com- 
pensation for employees receiving in 
excess of the minimum.” There can be 
no doubt that these clauses—even the 
clauses for “equitable adjustment” of 
all pay schedules—did operate to 
prevent NRA from becoming a program 
for sharing wages as well as work, and 
did prevent some hardship in a period 
of change. As labor standards, how- 
ever, many would seem to have no 
operative meaning, for they were vague 
and badly drafted. 


CONCLUSION 


The preceding sections have shown 
that the Administration approved a 
great hodgepodge of labor provisions 
in the codes, and have indicated some 
of the reasons why. Speaking gener- 
ally, the codes set a work week of 40 
hours or less for the basic employees— 
the most numerous group—in two 
thirds of codified industry, measured in 
terms of employees. They set also 
some hours ceiling for the excepted 
employees and for the other third of 
codified industry. The 40-hour week, 
however, was a slack-time standard. 
Only one fifth of the employees under 
codes were under codes with flat 


maximum hours, . 

Only one fifth of the employees under 
codes were in codes without wage differ- 
entials for male production workers. 
Less than one eighth were in codes 
without subminimum rates. Only 1 
per cent were in codes which had 
neizher differentials nor subminimum 
rates; 99 per cent of the employees 
under codes were covered by codes 
with differentials or subminimum rates. 

The codes minimum wage stand- 
ards for basic employees varied widely. 
On» sixth of the employees under codes 
were in codes paying 40 cents or better 
per hour to the basic employees; three 
eigiths were in codes paying 40 cents 
or more in the high-wage areas; but 
almost one quarter were in codes paying 
less than 25 cents in the low-wage 
areas. 

Compared with the Administration’s 
staadards as proposed in the President’s 
Remployment Agreement, code hours 
staadards were definitely longer and 
looser. However, for that very reason, 
the wage standards in a majority of the 
coces were higher than the PRA stand- 
ards, in terms of full-time weekly 
earnings. 

H is impossible in the space available 
here to compare the code standards 
with standards previously existing in 
the industries or with standards pre- 
scr-bed in state laws. However, the 
coces did effect significant decreases in 
hours and considerable increases in 
employment and in hourly earnings. 
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Labor’s Rôle in Governmental Administrative 
Procedure 


By Gusrav Peck 


pee growth of industrialism and 
the social controls which have been 
developed to cope with its problems 
have created both the need and the 
scope for conference and participation 
by all interests in the activities of gov- 
ernment. The more complicated the 
emerging politico-economic problems 
become, the more necessary it is to 
secure both information and guidance 
from the interests affected. This has 
given rise to a body of administrative 
law to supplement the traditional forms 
of political government with instru- 
ments adequate to deal effectively with 
the problems of industrialism. Be- 
cause boards and commissions with 
wide administrative discretion can 
make determinations and handle these 
delicate industrial and social problems 
much more effectively than statute 
law, they have been constituted either 
to represent the interests affected or to 
call representatives of these interests 
into open conference. 

As the executive or administrative 
divisions of government have enlarged, 
going along with closer governmental 
supervision, old departments have had 
to undertake additional functions, and 
many new ones have been created 
(see Appendix). It begins to appear 
that the whole gamut of working con- 
ditions has become the concern of one 
or another Government agency. In 
the Federal Government alone we have 
industrial employment services; pro- 
visions for apprentice training; regula- 
tions of hours and wages; examination 
and licensing; direction of industrial 
relations; conciliation and mediation 
services; provisions with respect to in- 


dustrial safety and occupational dis- 
ease; health and sanitary standards; 
Government work-creating agencies; 
and a host of provisions for workers 
as consumers. In the several states 
and subdivisions, even closer regu- 
lation of working conditions is pro- 
vided. 

In the past five years important 
emergency agencies have been set up 
in an effort to stimulate business recov- 
ery and to promote social security, pro- 
tect the rights of workers in collective 
bargaining, and safeguard labor’s in- 
terests in work programs. In these 
more recent activities the opportunities 
of labor in administration have been 
greatest, because policies are always in 
the process of formation, the legislative 
intention is not clear, loyalties are 
mixed, and the limits of administrative 
discretion are uncertain. This field of 
administration is more than a “delega- 
tion of legislative power.” It is the 
Government in action in relation to a 
whole series of interrelated problems. 
We shall consider especially the réle of 
labor representatives in these newer 
administrative agencies and more par- 
ticularly in the National Recovery 
Administration. 


LABOR ADVISORY BOARD 


Labor participated in the National 
Recovery Administration through the 
instrumentality of the Labor Advisory 
Board. This was intended to be a 
consultative committee to express a 
group interest, secure expert opinion, 
and accommodate the Administration 
to the point of view of workers through 
their representatives. In this way it 
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was thought possible to have the labor 
point of view bear upon every admin- 
istrative decision, protect labor under 
conditions of swift change, and secure 
the codperation of labor in a balanced 
administration. 

In setting up the Labor Advisory 
Board it was necessary to agree upon 
the most competent, the fairest, the 
most disinterested, the most effective 
representatives of the workers of the 
land. Unfortunately, no such people 
can readily be found. The Govern- 
ment felt that only organized labor was 
sufficiently interested and free to follow 
through, frequently at its own expense, 
on all that would be involved in par- 
ticipating in the work of this advisory 
board. All but two of the members of 
the Board selected were affiliated with 
the American Federation of Labor and 
these two were friendly to the aims of 
organized labor. The national organi- 
zation of bodies in the Federation, its 
tested leadership in struggles and nego- 
tiations with employers, and its pre- 
sumed freedom from the domination of 
employers are its most important 
qualifications. 

Of course it is true that organized 
labor will represent directly only a 
small part of the total number of work- 
ers; but these others are inarticulate, 
scattered, unorganizable, company- 
dominated, or they do not really care. 
Independent organizations of labor 
outside the American Federation of 
Labor were not considered important 
enough for general representation, but 
special circumstances were later pro- 
vided for by the Board itself in calling 
in advisers from rival independent 
unions to handle specific situations. 
This was accomplished with some 
measure of success in the electric power 
industry and the fur industry; but the 
problem would have been more difi- 
cult if several independent unions had 
commonly claimed jurisdiction. 


Funcrions or THE BOARD 


The activities of the Board and its 
staff kept the Administrator and his 
deputies on the alert regarding the 
lakor attitude toward any policy, code, 
or administrative proposal or action 
affecting labor. The Board functioned 
as adviser, negotiator, and adminis- 
trative agency. While it had no power 
to make final decisions for the Admin- 
istration, it was able to affect decisions 
directly by its advice and the cogency of 
its arguments, and indirectly by its 
refusal to give assent. 

The administrative procedure was 
developed which made a written ap- 
proval of the Labor Advisory Board 
essential to a complete record for sub- 
mission of a code to the Administrator 
and the President. A similar proce- 
dure was followed on policy decisions or 
administrative action which could be 
aporoved by the division administrator 
or other agent. If the final report of 
the Labor Advisory Board was still 
critical of any of the labor provisions, 
these had to be taken up and answered 
by the deputy administrator, with 
supporting evidence, in his own report 
tothe Administrator. In this way the 
nezotiating position of the labor repre- 
sentatives was carried to the highest 
administrative authority, and the is- 
sues raised by the Labor Advisory 
Beard or its staff were brought to the 
highest councils of the National Recov- 
erz Administration. 


QUESTIONS FOR SOLUTION 


Within the limits of a broad measure 
like the NRA there was wide latitude 
fo= administrative discretion. From 
th= labor point of view the general pur- 
pases of the National Industrial Re- 
covery Act were to increase employ- 
ment and purchasing power, to ira- 
prove the standards of labor, and to 
eliminate the unfair competition caused 
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by depressing the wage earner. But 
how and by what means? The Act was 
silent on these. How much should 
hours be cut? What were appropriate 
minimum wages? How much weight 
should be given to existing conditions? 
What should be the regional or terri- 
torial differentials, or were these “un- 
fair competition”? What about wages 
above the minimum? ‘These were the 
important problems, and the Act itself 
was vague and undecisive on these 
points. 

The National Recovery Administra- 
tion was working out policies on these 
important matters, but until the last 
day there were serious differences of 
opinion regarding the intentions of 
Congress and the effective means of 
implementing them. The arguments 
brought to bear by the pressure groups 
within the Administration focused at- 
tention upon matters concerning which 
the Administrator or his immediate 
aides might be ignorant or of which 
they would fail to see the signifi- 
cance. 

Much depended also upon the back- 
ground and the attitude of the Admin- 
istrator and his deputies. Their under- 
standing of the purposes of the measure 
they were attempting to administer 
made them react differently upon the 
considerations advanced, and this was 
noticeable in the final results obtained 
in different industries. Indeed, when 
two outstanding leaders of labor were 
made members of the National Indus- 
trial Recovery Board there was an ob- 
vious change in the receptiveness to 
the labor point of view on the part of 
many deputies. (In fairness to the 
deputy, we must picture him in his ef- 
forts to handle the opinions and recom- 
mendations of the Industrial Advisory, 
the Consumers Advisory Board, the 
facts as presented by disinterested 
agencies, and the evolving policies of 
the Administration.) 


ATTITUDE OF LABOR 
REPRESENTATIVES 


In order to participate effectively in 
code negotiation, the Labor Advisory 
Board selected as labor adviser to the 
deputy administrator an official of an 
appropriate labor union. These out- 
side representatives, with a few nota- 
ble exceptions, failed to develop clear 
ideas regarding the possibilities of the 
code system. They were per diem ap- 
pointees who could give only limited 
time to the negotiations. They were 
apt to make speeches and demands for 
the record, commonly also publishing 
their remarks in trade union journals. 
Frequently their extravagant demands 
made it appear that the standards 
finally adopted had no shadow of merit, 
even though there was a decrease in 
hours and an increase in wage rates 
unprecedented in American industry as 
awhole. Disregarding conditions pre- 
vailing before the adoption of codes, they 
made it appear that the Government 
was undercutting existing standards. 

It is no wonder on this ground alone 
that the workers who read these 
speeches began to feel that labor could 
make no gains under the code system. 
It was only when the whole program 
was jeopardized by the indifference of 
labor during the Senate hearings in the 
early months of 1935 that the leaders 
of labor again mustered their forces be- 
hind the Recovery Act. Business op- 
position took advantage of this indiffer- 
ence, and the labor demonstrations in 
April in favor of the continuance of the 
Act seemed, for all their numerical 
strength, to lack impressiveness. Labor 
had already misplayed its hand; for all 
this time, as shrewder observers fore- 
saw, the greater danger lay in attempt- 
ing to steer the Administration into 
indefensible channels and to create the 
impression that labor was never getting 
its just deserts. 
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Codemaking was essentially a ne- 
gotiating procedure, and this was a 
field in which the labor representatives 
had had their principal training. Still 
the result was frequently unhappy. It 
was difficult to persuade some labor 
representatives that the findings of the 
Government had to be based on fact 
and that there were administrative and 
legal obstacles to be met if the whole 
program was not to go under. Minor 
decisions tended to be regarded as 
“victories” or “defeats,” and the prob- 
lems of the Administration as a whole 
were not given due weight. Those 
who gave due weight to legal and ad- 
ministrative considerations were likely 
to be regarded as lukewarm in their 
labor sympathies, if not downright 
traitorous. 

Some labor representatives deplored 
the fact that their function was “merely 
advisory” and that their advice was 
not heeded. Frequently this was a 
valid charge, but it is also true that 
some of the advice was entirely im- 
practical under the conditions of code 
making. Decisions were made and 
the early ones were crucial. The uni- 
formity of decision which became basic 
policy was worked out principally by 
the staff of technical assistants, whose 
services were compensated by the Gov- 
ernment and who had a double alle- 
giance to the Labor Advisory Board 
and to the Administrator in the ad- 
ministration and in the policies being 
developed in the NRA. After awhile 
deputy administrators were able to 
speak with greater confidence on the 
attitude or policies of the Labor Ad- 
visory Board, and to promise their ap- 
proval to negotiating committees of 
industry if certain requirements were 
met. Incidentally, it should be re- 
corded that the Board and some of its 
staff became important factors in the 
general administration of the NRA and 
found areas of increasing usefulness and 


responsibility as the administration 
progressed. 


METHODS or REPRESENTATIVES 


A perfect NRA decision was a satis- 
factory adjustment among all the 
parties at interest, within the terms of 
the Act. Industry’s negotiating ad- 
vancages arose out of its general 
superiority in wealth, position, and in- 
flueace, as well as in the knowledge 
that it held the more crucial control of 
the volume of business activity. The 
industrial representatives, with “dollar- 
a-year men” and high-priced counsel, 
cou:d afford to be on the spot longer. 
They scrutinized the provisions and 
learned the regulations of the NRA. 
The possible burden of increased costs 
was always before them. They devel- 
opel an extraordinary sympathy for 
the “little fellow” in their midst and 
capzured this play for public sympathy. 
They established cordial relations with 
deputies and furnished many from their 
rans. 

Almost invariably the labor repre- 
sentatives made the more effective 
speeches—and then they went home. 
Anc when they entered the post-hear- 
ing negotiations they too frequently 
worked on the theory—bitten into 
ther .experience—that you must ask 
for twice as much as you expect in 
order to get half as much. On the 
oth2r hand, the labor representatives 
who knew their industries thoroughly 
and could assemble the facts necessary 
for an effective labor brief, who re- 
mained through the negotiations, were 
“practical” in their demands, and fol- 
lowzd the matter through the adminis- 
trative course, were able to show im- 
porzant gains to the workers in the 
wage and hour standards adopted, 
anc—what is more—to persuade the 
doninant groups of employers of 
the wisdom or the necessity of the 
course. i 
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EFFECTIVENESS OF LABOR 
REPRESENTATION 


These illustrations drawn from the 
experience of the Labor Advisory 
Board indicate the alternatives of 
labor in the development of our 
administrative-regulatory techniques. 
There are undoubted advantages in 
being on the inside while administra- 
tive law is being developed. Informa- 
tion and guidance is needed for the 
protection of workers in comprehensive 
social legislation. By direct represen- 
tation workers play a significant part 
in policy making, in social discovery 
and invention, and in protecting their 
interests. They can have the confi- 
dence that they “belong” and that 
there are no plots against them. On 
the other hand, there are disadvantages 
and there are responsibilities in being on 
the inside; and these should be carefully 
weighed before a balance can be struck. 

The first essential for labor partici- 
pation is that it must approve the pro- 
gram. Even then, there will be plenty 
of problems and many disappointments 
and heartaches. But if the purpose is 
sound and in the interests of workers, 
leaders of labor can afford to throw in 
their support, provided they are satis- 
fied that they are able and willing to 
assume sufficient responsibility to in- 
fluence the policies of the adminis- 
tration and play an effective part in it. 

The effectiveness of labor within the 
administration depends more upon the 
way it plays its hand than is generally 
realized. A technique of operation 
adequate to the purposes of the ad- 
ministration must be adopted. Re- 
sponsibility for the administration will 
certainly be divided; but, while remain- 
ing a part of the administration, the 
labor representatives should be willing 
to take their share of the responsibility 
and not stir up discontent with the very 
agency whose benefits they are en- 
deavoring to obtain. 
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It is well to learn that in the adminis- 
tration of these complicated agencies 
everything is not of equal importance, 
and that compromises are essential to 
successful negotiation and to the avoid- 
ance of dictatorial methods which may 
later redound to their own disadvan- 
tage. Coming within an administra- 
tion it is better to shed the grievance 
complex, which is frequently helpful 
from without. Problems of industrial 
regulation are always more difficult 
than they appear to be to the advocate 
or the reformer, principally because an 
administrator must provide reasonable 
justice under all revealed conditions, 
while these troublesome questions can 
be skirted by reformers or writers with 
a phrase. 

Administration is sobering, and it is 
much easier and intellectually neater to 
find fault than it is to carry its respon- 
sibility. This is all the more important 
to bear in mind because the establish- 
ment of these regulatory agencies is 
generally only the first step in handling 
problems of broad scope and effect, 
and preambles are likely to raise hopes 
beyond their possible fulfillment. La- 
bor would be better advised to cease 
acclaiming Magna Chartas and to 
learn how it can best coéperate to make 
these measures vehicles for their benefit. 


ALTERNATIVES OF LABOR 
STATESMANSHIP 


In thus calling attention to some of 
the criteria for successful participation 
by labor in governmental administra- 
tion, we meet the alternatives of labor 
statesmanship. The record is clear 
that organized labor in this coun- 
try has been more effective as a 
political agency than it has been in 
spreading collective bargaining in our 
factories and shops. Organization and 
collective bargaining must always be 
the prime functions of labor unions, and 
this is the ultimate source of their 
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strength even in their collateral activi- 
ties and in Government councils. In 
the immediate future, Government 
policy can be made to promote organi- 
zation and help workers to attain 
equality in bargaining and representa- 
tion. Yet, while organized labor has 
already made itself felt in polities far 
beyond its numerical strength, much of 
this can be filtered away by incom- 
petent or hostile administration. 

The closer link with government in 
an age of increasing governmental 
coérdination and control can be made 
tó result in far-reaching benefits; but 
it may mean a loss of some independ- 
ence. It is just as difficult for a labor 
leader as for anyone else to operate un- 
der divided allegiance. Labor organi- 
zations have valid claims as represen- 
tatives of workers, but they must be in 
a position to represent all workers in 
governmental administration, organized 
and unorganized, white and black. 
The spectacle of a labor representative 
voting for placing large groups of work- 
ers under a lower standard code be- 
cause it enhances his jurisdictional 
claims, or of his favoring exemptions 
to union firms and voting unalterably 
against granting them to nonunion 
firms is not too pleasant in a unit which 
aspires to greater administrative powers. 

The action of government must be 
in accordance with public policy and in 
the public interest. In the present 
stage of our development this is not 
quite the same thing as in accordance 
with trade union policy and in the labor 
interest as trade unionists view it. In 
the long run there can be no better way 
for labor to make good its claims to 
greater power in government than by 
exercising such power as it has in the 
interests of all workers. 


ACHIEVEMENTS or Apvisory BOARD 


In the main, the Labor Advisory 
Board, its outside advisers and its staff, 


exezcised their powers in the interests 
of the workers they represented and in . 
conformity with the true purposes of 
the National Industrial Recovery Act. 
Such progress as was made by the Na- 
tioral Recovery Administration in. 
reémployment, in increasing wage rates, 
in improving standards of labor, and in 
erecting in the minds and plans of 
bus_ness men a larger consciousness of 
their social responsibilities, was due as 
much to the activities of the Labor 
Advisory Board as to any other division 
of the Administration. This group at 
least never forgot the purposes of the 
Act. and in general it pushed wisely and 
effeatively in all directions to effect 
thoze purposes. They were ever the 
speerhead of the NRA and a constant 
thorn in the side of lazy or ineffectual 
dep.ty administrators. 

Cn the administrative side proper, 
there were labor advisers who were 
most ingenious in discovering the right 
thirg to do, in ironing out difficulties, 
and in creating machinery for the fair 
and effective handling of apparently 
inscluble issues. In the joint indus- 
tria. boards handling jurisdictional is- 
sues in the garment trades, in the 
handling of the Millinery and Custom 
Mil inery Codes and the Fur and Cus- 
tom Fur Codes, and in ironing out the 
Coces for Trucking and the Household 
Gocds Industry, ingenious instrumen- 
talities were worked out largely through 
the 2fforts of the Labor Advisory Board 
and its representatives. 

Although the Board was unsuccessful 
in szcuring labor representation on all 


.code authorities, the record of labor 


representatives on these committees 
was among the most public spirited in 
the antire NRA. As a rule, it was the 
laber representatives, both inside the 
Administration and without, who had 
the only dependable information upon 
which fair decisions on exemptions and 
exceptions could be made; since the 
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simple technique of keeping in touch 
with the United States Reémployment 
Service and the trade unions seems to 
have occurred only to them. Deputy 
administrators have attested that, in 
ways too numerous to mention, labor 
advisers have made it possible to have 
better codes and also more effectively 
administered codes. 

These benefits of labor participation 
can readily be understood by anyone 
at all familiar with the vigor, the cour- 
age, the alertness, and the resourceful- 
ness of typical leaders of the American 
Federation of Labor. After all, other 
interests were protected in the National 
Recovery Administration by definite 
groups, and if their story were told they 
would also disclose the uncomfortable 
condition of being advocate and ad- 
ministrator at the same time. If at- 
tention is called to some shortcomings 
of the procedure in the instance of the 
Labor Advisory Board, it is done only 
in order that we may have more effec- 
tive administration and to benefit by 
the lessons of experience. 


Dirriccutizs or LABOR 
PARTICIPATION 


When the trade union interest is 
uppermost it may even prove wiser not 
to participate directly in the adminis- 
tration. The original National Labor 
Board, for example, was a bi-partisan 
board, attempting to establish a prin- 
ciple of industrial relations which went 
to the very heart of the purposes of 
trade unionism. In handling both 
discrimination and collective bargain- 
ing cases, division on the Board re- 
vealed that neither representatives of 
labor nor of industry could function as 
Government representatives, because 
these decisions called their deepest 
loyalties into play. The labor mem- 
bers could not fail to see union discrimi- 
nation where the industry members 
saw only theneeds of efficient operation. 


Nor could either side lend itself to a 
common implementation of the pur- 
poses of the Act. And so finally the 
National Labor Board had to give way 
to the National Labor Relations Board, 
with impartial Government representa- 
tives as its only members. 

It is a problem of labor statesman- 
ship to reéxamine constantly the alter- 
natives in these premises. Remaining 
on the outside, it is free to propagan- 
dize, to exert political pressure, to give 
the broadest vent to its dissatisfactions. 
There will always be a segment of la- 
bor opinion in this position, made up 
of those who suspect every Government 
official of being “ʻa tool of the capitalist 
class,” of “pure and simple trade un- 
ionists” (for a selected group of crafts- 
men), and generally of those who either 
oversimplify the problems of the ad- 
ministration of labor laws or are 
staking everything on a radical over- 
turn of our institutions. 


Lazor’s CONTRIBUTION TO 
Economic PROGRESS 


Meanwhile the réle of the Govern- 
ment in relation to the underlying 
conditions of work and its benefits will 
continue to be more comprehensive, 
more pervasive, and of greater conse- 
quence to the workers of the land. 
Organized labor can contribute with 
its numbers and its prestige, its intel- 
ligence and its resourcefulness, to the 
proper handling of these problems of a 
great society. 

When labor participates in adminis- 
tration, its opinions, policies, and sen- 
sibilities must be given careful consid- 
eration in every decision and in the 
formation of every policy. This has 
already been evident in the adminis- 
tration of the labor provisions of the 
National Recovery Administration and 
also of the National Labor Relations 
Act, the Works Progress Administra- 
tion, the Public Works Administration, 
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the Tennessee Valley Authority, Navy 
Yard work and other Government con- 
tracts, Minimum Wage Boards, Work- 
men’s Compensation Commissions, the 
administration of relief, and the devel- 
opment of policy. 

Labor will have to develop an eco- 


nor. c outlook, a trained personnel, and 
a lcralty to public service which will 
faci tate these efforts of democratic 
socizty to grapple with the problems 
whith beset us. Its ability to handle 
these opportunities promises to be the 
best index of its future success. 


APPENDI= 
FEDERAL AGENCIES DEALING WITH LABOR! 
(as of November L 1935) 


EXECUTIVE DEPARTMENTS 


Department of Labor—entire department 

Related agencies— 

National Reémployment Service 
Textile Labor Relations Board 
National Steel Labor Relations Board 
Bituminous Coal Labor Board 
Federal Committee on Apprentice 
Training 
Department of Agriculture 

Bureau of Agricultural Economics (wages, 
agreements, and living conditions of 
farm laborers) 

Department of Commerce 

Bureau of Navigation and Steamboat In- 
spection (safety, supervision of marine 
labor relations, welfare of seamen, ex- 
amination and licensing of licensed 
personnel on shipboard) 

Bureau of Lighthouses (employer rela- 
tionship to lighthouse personnel) 

United States Shipping Board Bureau 
(marine and dock labor—compiles 
wage statistics, investigates and con- 
ciliates labor disputes) 

Bureau of the Census (statistical data) 

Department of the Interior 

Bureau of Mines (safety and accident pre- 
vention, mine rescue, study and con- 
trol of occupational disease hazards, 
wage and accident statistics) 

Office of Education (vocational educa- 
tion, vocational rehabilitation and 
placement of industrial accident cases) 

Office of Indian Affairs (economic and 
health conditions of Indians) 

National Park Service, Alaska Railroad, 

1 Prepared by Hugh S. Hanna of the Bureau 

of Labor Statistics, 


and Bureau of Reclamation (employer 
~elationship to rangers, construction 
2orps, railroad employees, etc.) 
Perto Rico Reconstruction Administra- 
zion (employment, wages, etc.) 
Related agencies: 

Division of Subsistence Homesteads 
(“to promote decentralization of 
overpopulation of industrial centers, 

. . promote economic stability 
. raise living standards and pro- 
mote social welfare.’’) 

Petroleum Administration (“to pro- 
mote the welfare of employees within 
the industry through the establish- 
ment of maximum hours, minimum 
wages and fair working conditions.”) 

Petroleum Labor Policy Board 
(recommends matters of policy 
in relation to labor conditions, 
investigates complaints, inves- 
tigates and mediates labor dis- 
putes) 

Bituminous Coal Commission (inves- 
tigates safe mining practices, reha- 
bilitation of mine workers displaced 
from employment, and the relief of 
mine workers partially employed) 

Department of the Treasury 
Uaited States Public Health Service 
“marine hospitals, studies of occupa- 
zional diseases and hazards) 
War Department 
Evers and Harbors Division and Pan- 
ama Canal Division (employer rela- 
zionship—health, hygiene, etc.) 
Navv Department 
Bereau of Construction and Repair (em- 
ployer relationship) . 
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Bureau of Yards and Docks (employer 
relationship) 


INDEPENDENT ESTABLISHMENTS 


Civil Service Commission (Government 
personnel, examinations and ratings, job 
specifications, personnel practices, pro- 
motions, ete.) 

Service Record and Retirement Divi- 
sion (administers Federal retirement 
system) 

United States Employees Compensation 
Commission (administers compensation 
acts covering civil employees of the Fed- 
eral and District of Columbia Govern- 
ments, longshore and harbor workers, 
and workers in private industry in the 
District of Columbia) 

Interstate Commerce Commission 
Bureau of Safety (safe operation of rail- 

roads in interest of employees and 

traveling public; administration of 
hours of service law; investigation of 
railroad accidents) 

Bureau of Locomotive Inspection (re- 
sponsible for safe condition of locomo- 
tives; investigates railroad accidents 
resulting from failure of locomotives 
or appurtenances thereto) 

Bureau of Statistics (wages, hours, and 
accident statistics) 

Federal Trade Commission (prevention 
of unfair competitive practices) 

National Mediation Board (investiga- 
tion and mediation of disputes on rail- 
roads; promotes freedom of association 
and protects rights of workers to form 
labor organizations) 

Government Printing Office (employer 
relationship—wage agreements, ap- 
prentice school) 

Recently created agencies 
Tennessee Valley Authority (employer 

relationship—establishment of labor 

policy and industrial relations covering 
wages, hours, collective bargaining, 
housing, leisure time activities, etc.) 
Tennessee Valley Associated Coöp- 
eratives, Inc. (to “promote, organ- 
ize, establish, manage, finance and 
assist” the development of coöp- 
erative enterprises in the area 
controlled by the TVA) 
National Labor Relations Board (admin- 
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isters labor disputes act and promotes 
and protects rights of workers to 
organize) 

Federal Coördinator of Transportation 

Labor Relations Section (investigates 
“stability of railroad employment 
and other improvements of railroad 
labor conditions and relations.’’) 

Railroad Retirement Board (administers 
railway pension act) 

Social Security Board (administers social 
security act—unemployment insurance, 
Federal aid to states for providing for 
aged, blind, dependent and crippled chil- 
dren, maternal and child welfare and 
public health) 

Federal Home Loan Bank Board 
Home Owners’ Loan Corporation (to 

grant long-term mortgage loans at low 

interest rates to home owners in urgent 
need of funds to avert loss of homes 
through foreclosure) 

Federal Emergency Administration of Pub- 
lic Works 
Housing Division (low-cost housing and 

slum-clearance projects) 

Resettlement Administration 
Suburban Resettlement Division (initiat- 

ing, planning, and construction of low- 

cost housing communities in suburban 
areas adjacent to industrial centers) 

Works Progress Administration (creating 
employment, and employer relationship 
—wages, hours, working conditions, and 
collection and collation of current reports 
on employment) 

National Youth Administration (“‘its 
major objectives are to find employ- 
ment in private industry for unem- 
ployed youths; to provide employ- 
ment for youths of certified relief 
families at work relief projects suited 
to their abilities and needs; to pro- 
vide vocational training or retrain- 
ing... and to extend part-time 
employment to needy college stu- 
dents.”’) 

Federal Emergency Relief Administration 
(relief of unemployed) Workers’ Educa- 
tion 

Emergency Conservation Work (to provide 
employment) CCC camps 

National Recovery Administration 
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Division of Review (study of effects of Prison Industries Reorganization Admin- 


NRA codes on industrial conditions istration (to formulate, in codperation - 
and labor relations) wath state officials, a program for the 
Coördinator for Industrial Codperation irdustrial operations of state penal in- 
Federal Prison Industries Inc. (providing stitutions with a view to relieving private 
noncompetitive industries and occupa- icdustry and labor of any undue burden 
tions for Federal prisoners) o= competition) 


Gustav Peck, Ph.D., is a member of the Prison In- 
dustries Reorganization Administration, Washington, 
D. ©. His article is based on his experience in the 
National Recovery Administration as executive director 
of the Labor Advisory Board ard, later, as assistant to 
the Administrative Officer on labor problems in codes. 
He has served as associate professor of economics at the 
University of South Dakota anc as lecturer at Hunter 
College and the College of the C=ty of New York. He 
ts co-author of the Section on n Labor in “Recent Social 
Trends.” 


The Movement of Wage Levels in the Recovery Period 
By A. Howarn Myers 


UCH of the recent thought and 
discussion concerning the busi- 
ness recovery has emphasized the 
movement of wages. On the one 
hand, the failure of wage increases to 
keep in line with the increased produc- 
tivity of goods has been advanced by 
the advocates of higher wages as a 
retarding factor in our improvement 
and as a long-run deterrent to the even 
progress of oureconomy. On the other 
hand, high wage levels have been 
stressed as a major obstacle to recovery 
by those who argue for lower costs and 
more elasticity in a competitive system. 
Mauch of this type of discussion is based 
on certain assumptions which may or 
may not be true. But the individual 
wage earner has little immediate inter- 
est in polemics along this line. His 
interest, like that of his employer, 
centers in improving his own real 
income. 

This paper does not attempt, there- 
fore, to answer questions of theory 
involving the purchasing-power doc- 
trine or the nature of competitive costs. 
It attempts rather to trace the move- 
ment of wages in the recent years of 
business recovery, in order to indicate 
the changes in the income of the in- 
dividual worker during this period. 
The effects of the many governmental 
influences on the level of wages during 
the last few years, and the gradual re- 
moval of these influences carry im- 
portant implications for the wage 
earners and for those who determine 
wage policies. For example, has the 
movement of wage levels in this recov- 
ery differed from that of previous 
periods? Can the wage earner expect 
a continued improvement in his earning 
capacity if recovery continues? What 
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policy should labor unions follow in the 
next few years? 

In studying indicators of movements 
in wage levels it is important to remem- 
ber that wages serve a dual function in 
a price economy. To the employer, 
wages are an item of cost, and in most 
undertakings an important item of 
cost. To the wage earner, however, 
wages are income, the return for time 
and effort expended, a means of secur- 
ing the essentials of existence and 
comfort. Thus the employer is inter- 
ested in unit piece rates, while to the 
employee, earnings over a period of 
time have the most significance. 

As a common measure of potential 
earning power and an indicator of 
changes in labor costs, average hourly 
earnings furnish the best index of wage 
changes. We shall therefore pay clos- 
est attention to the movement in 
average hourly earnings during the 
period, as the best criterion of the 
movement in wage levels, giving due 
consideration to changes in living costs. 
Weekly earnings will also be used as an 
indicator of alterations in the worker’s 
income, expressing the combined effect 
of changes in the rate of wages, the 
hours of work, the availability of work, 
and the productivity of workers and 
equipment. 


Previous Recovery Prriops 


A comparison of the movement of 
wage levels in the past few years with 
the movement in previous periods of 
business improvement shows some 
striking differences of kind and of 
degree. With particular reference to 
the recovery phase of the business 
cycle, it is generally stated that any 
improvement in earnings lags consid- 
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erably behind the upswing in produc- 
tion and employment, since it takes 
some time for the reservoir of unem- 
ployed workers to be absorbed by 
industry. Statistics for previous re- 
coveries are inadequate, but they tend 
to verify this belief. Wage data for 
periods prior to the war are available 
on an annual basis only, but they give 
evidence of this lag in the movement of 
wages in recovery. For example, the 
depression of 1907-1908 came in the 
middle of the twenty-year prewar 
period in which wage rates and earn- 
ings were increasing steadily. The 
one break in this trend came in 1908- 
1909, with average hourly earnings in 
all manufacturing industries receding 
in 1908-1909, and in bituminous coal 
mining in 1909.! 

Statistics of the depression of 1920- 
1921 indicate a wage lag more clearly. 
A survey by the National Bureau of 
Economic Research shows hourly earn- 
ings to have fallen continuously through 
the first quarter of 1922 (the latest 
figures included in the study) for 
workers in factories, in wholesale 
trade, in retail trade, and in the ex- 
traction of minerals,? although the 

1 An index of annual production of all products 
other than farm products is given by Frederick 
C. Mills in Economie Tendencies in the United 
States (New York: National Bureau of Economic 
Research, 1932, 639 pp.), p. 564; while figures 
on hourly earnings are given by Paul H. Douglas 
in Real Wages in the United States, 1890-1926, 
published by Pollak Foundation for Economic 
Research (Boston: Houghton Mifflin Co., 1930, 
700 pp.), p. 108. While these figures are prob- 


ably not strictly comparable, they show the 
following: 








Average Hourly Earnings 





Produc- 
ion 7 X 
All Manufac- | Bituminous 
Index turing Indus- Coal 
tries Mining 
1907...... 158 25.7 cents 28.8 cents 
1908...... 118 25.0 “ 29.3 “ 
1909...... 155 25.2 “ 29.2 ‘* 





2 W, I. King, Employment, Hours and Earnings 
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incex of employment in manufactur- 
ing industries began to rise in July 1921 
from a low point of 80 to a high point 
of 106 in June 1923. The production 
incex reached its bottom in April 1921, 
at which time it started upward, 
climbing from 63 to a high of 106 two 
years later? Figures published by 
the National Industrial Conference 
Board give similar evidence of a con- 
tinued downward movement of hourly 
earnings in manufacturing after the 
preduction and employment indexes 
had turned upward in 1921. In this 
study the low point for earnings is given 
in the third quarter of 1922, almost 
eighteen months after the turn in 
factory operations.! 


SHort Time Lac in Recent 
IMPROVEMENT 


The outstanding characteristic of 
the movement of wages in the past 
three years appears in the brevity of 
the usual time lag between the reversal 
of production and employment and 
the upswing in earnings. Production 
and factory employment reached their 
low points in March 1933, the month 
in which the new administration was 
inéugurated and in which the bank 
ho-iday occurred. Average hourly 
earnings continued their decline for 
several additional months after produc- 
ticn and employment had improved, 
but in July the rate of earnings re- 





in Prosperity and Depression~-United States 
19€0-1922 (147 pp.), New York: National 
Bureau of Economic Research, Inc., 1923, 
p. -13. 

Federal Reserve Board Indexes of Employ- 
ment in Manufacturing Industries and Produc- 
tion of Manufactures, both adjusted for seasonal 
variations. Monthly average for 1923-1925 
eqtals 100. 

* Wages in the United States, 1914-1930 (226 
pp), New York: National Industrial Conference 
Board, Inc., 1931, p.212. This material was col- 
leced from 24 manufacturing industries by 
quarterly periods, but no material is given for the 
first two quarters of 1922. ‘ 
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versed and continued a steady increase 
until July 1934, with most of the rise 
coming between July and October 
1933. 

Thus, unlike the depression of 1920- 
1921, the lag in earnings lasted only 
three months in 1933. Equally sig- 
nificant, this improvement continued 
even when a secondary reaction in 
production set in after the pre-code 
boom of April to August. The Presi- 
dent’s Reémployment Agreement, the 
high wage philosophy of the adminis- 
tration, and the trade union organiza- 
tion campaign were important factors 
in this rapid recovery in earnings, and 
in spite of the production reaction, the 
rise in wage levels did not hinder the 
reémployment of workers, for several 
million workers were restored to jobs 
during the first year of recovery. In 
March 1933 the Federal Reserve 
Board index of factory employment 
stood at 59; by July it stood at 72, and 
a year later it had risen to 80. Since 
then it has hovered around the same 
point, a stability paralleling the stabil- 
ity of hourly earnings. 


RATE AND Amount or WAGE 
RECOVERY 


In addition to the short time lag, 
the rate and the amount of this recov- 
ery in wage levels are notable. Dur- 
ing the years of depression from 1929 
to 1933 average hourly earnings fell 
almost 25 per cent, according to the 
available data. The National Indus- 
trial Conference Board figures show a 
drop from 58.9 to 45.2 cents per hour 
in the four-year period, while the Bu- 
reau of Labor Statistics reports a low 
figure of 41.8 cents for July 1933 
(although no comparable figure is 
available for 1929). Within a year 
the approximate amount of the severe 
fall in hourly earnings had been re- 
gained, with the National Industrial 
Conference Board figure at 58.7 cents 


and the Bureau of Labor Statistics 
figure at 55.6 cents for July 1934. 

In contrast to this slow but steady 
decline and rapid recovery in the 
present depression, the National In- 
dustrial Conference Board reports show 
that in 1920 average hourly earnings 
fell off from a war level of 60.7 cents 
per hour to a low of 48.7 cents in 1922, 
a drop of 12 cents. Then started a 
slow increase, reaching 55.3 cents a 
year later, a rise of 6.6 cents. Earn- 
ings remained around 56 cents until 
1926. By 1929 the figure had risen to 
59.0 cents, not again during the pros- 
perous twenties recovering to the high 
point reached in 1920.5 

Against this background, the recov- 
ery in hourly earnings in the year 
after the turn of June 1933 shows an 
unusual vigor in rate and amount of 
increase. The Bureau of Labor Statis- 
tics figures show an increase of 31 per 
cent for manufacturing industries dur- 
ing this one-year period, and of 24 per 
cent for manufacturing and non-manu- 
facturing industries combined,’ while 
the National Industrial Conference 
Board reports a gain of 30 per cent in 
25 manufacturing industries. These 
increases were particularly significant 
in view of the fall in production in most 
industries during this same one-year 
period. From a four-year high of 100 
in July 1933, the index of industrial 
production fell to 76 one year later.’ 

The Bureau of Labor Statistics fig- 
ures show a strong contrast between 

5 Wages in the United States, 1914-1980, op. 
cit., p. 212, 

8 Witt Bowden, “Employment, Hours, Earn- 
ings, and Production, January 1933 to January 
1935,” Monthly Labor Review, March 1935 
(Washington, D. C.: United States Bureau of 
Labor Statistics), pp. 541-573. The article gives 
the per cent of change in average hourly earnings 
from June 1933 to June 1934 for various indus- 
tries. 

7 Federal Reserve Board Index, adjusted for 


seasonal variation; 1923-1925 average equals 
100. 
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the changes in earnings and production 
in codified and in uncodified industries 
during this first year of the National 
Recovery Administration. For exam- 
ple, bituminous coal, a codified indus- 
try, reported an increase in earnings 
of 27 cents per hour from July 1933 to 
July 1934, although in the same period 
bituminous production fell appreciably. 
The anthracite industry, without a 
code, reported an increase in hourly 
earnings of 1.5 cents, although the 
production index fell off only slightly. 
Hourly earnings in the codified cement 
industry increased 15 cents, in the 
cotton goods industry 15 cents, and in 
sawmills 15 cents, along with consid- 
erable decreases in output; in the un- 
codified telephone and telegraph in- 
dustry, earnings increased only 1 cent 
per hour during the first year of the 
recovery movement. The National 
Recovery Administration was not, of 
course, the only factor in this, since 
the pre-code history had an important 
bearing on the subsequent trends, 

But this movement in earnings was 
short-lived, for after the unusual rise 
in the first year of recovery, there is 
evidence of very little change in the 
following months. The changes in 
hourly earnings during the most recent 
yearly period further substantiate the 
conclusion that the recovery in wage 
levels was rapid but abrupt, for from 
September 1934 to September 1935 
the National Industrial Conference 
Board figures show an increase of less 
than one cent per-hour, and the Bureau 
of Labor Statistics of less than one-half 
cent per hour. Presumably, any sig- 
nificant wage changes which may have 
taken place since the invalidation of 
the codes are not expressed by these 
figures, because they are based on the 
earnings in the plants which have more 
stable labor policies and which there- 
fore would not be good indicators of a 
breakdown in wage levels. 


EEAL EARNINGS IN THE RECOVERY 


Figures giving the absolute change 
in terms of cents are, of course, inade- 
quate indicators of improved earnings 
ducing a period of rapidly changing 
prizes. If we take into consideration 
the changes in the cost of living during 
the past six years, some appreciable 
ad-ustments must be made in our esti- 
metes. The cost of goods purchased 
by wage earners and lower salaried 
workers fell approximately 25 per cent 
from December 1929 to June 1933, the 
low point of recent years.3 Thus, real 
hourly earnings were maintained over 
the period, roughly speaking, since the 
decreased hourly earnings were offset 
by the approximate decreased cost of 
goods-purchased. From June 1933 to 
June 1934, however, while money 
earnings practically regained their 1929 
level, the cost of living rose about 5 per 
cert, and up to June 1935 had risen 
about 8 per cent. Hence the net gain 
in hourly earnings of from 25 to 30 
per cent amounted to a real increase of 
about 23 to 28 per cent in terms of 
commodities. 

Since the individual worker is inter- 
ested in hourly rates or hourly earnings 
on_y in so far as they indicate what his 
earning power may be cver a longer 
peciod of time, it is important to see 
wkat happened to weekly earnings 
during the recent years oi improve- 
ment. In spite of the increased output 
fram 1982 to 1934, the weekly hours in 
menufacturing industries averaged over 
these years were reduced 6.8 per cent, 
largely as a result of the shorter hours 
program of the National Recovery 
Acministration.® Still more striking, 


“The Revision of Index of Cost of Goods 
Purchased by Wage Earners and Lower Salaried 
Workers,” Monthly Labor Review, Sept. 1935, 


p. £32. 
$ Witt Bowden, op. cit., supra n. 6, pp. 541- 


57%, * 
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at the same time the per capita weekly 
earnings rose 9.4 per cent. 

With reference to the period from 
January 1933 to January 1935, average 
weekly hours in manufacturing indus- 
tries were reduced 3.7 per cent, while 
per capita weekly earnings rose 27.6 
per cent, and factory employment in- 
creased by one third. Since the cost 
of living inereased about 4 per cent in 
this two-year period, real weekly earn- 
ings show an increase of about 26 per 
cent. Never before were weekly earn- 
ings increased to such an extent in a 
period in which hours of work were 
dropping so appreciably—a brand new 
pattern of recovery. 

Improved productivity of men and 
of machines represents an important 
factor in this gain in earnings; for the 
increased productivity of industry, 
greatly stimulated since the war days, 
continued throughout the period of the 
depression. The National Bureau of 
Economic Research has estimated a 
gain of 15 per cent in output per man- 
hour from 1929 to 1933, over and 
above a gain of 41 per cent in per 
capita output during the ten years 
preceding 1929.1° In the absence of 
later estimates, it appears safe to 
assume that since 1933 further tech- 
nological improvements and more com- 
plete utilization of existing facilities 
for mass production have increased the 
man-hour output still more. 


SIGNIFICANCE 


What, then, is the import of all these 
developments? Instead of the usual 
lag of earnings, the “artificial” influ- 
ences of the New Deal pushed the level 
of wages upward in the early months 
of recovery. But this did not continue 


10 Frederick C. Mills, Changes in Prices, Man- 
ufacturing Costs and Industrial Productivity, 
1929-1984, New York: National Bureau of 
Economic Research, Bulletin 53 (1934, 16 pp.), 
p. 12, . 


to the point where they would be in 
line with recent improvements in labor 
productivity. The stability of wages 
in the past eighteen months, during 
which hourly earnings have increased 
only one cent, probably indicates an 
additional lag after the initial stimulus 
of the National Recovery Administra- 
tion. 

What additional evidence can be 
used to support or contradict this con- 
clusion? It would appear that if 
hourly earnings had remained steady, 
while production and productivity 
were improving, the profit margin 
would show substantial improvement. 
For if labor costs remain stable while 
the rate of output is increasing and 
prices are firm, the shareholder will 
derive the greatest immediate gain.’ 
Presumptive evidence of all this is seen 
in the New York Federal Reserve 
Bank’s report that for the first nine 
months of 1935 the profits of 259 
industrial and mercantile concerns were 
33 per cent greater than they were for 
the similar period of 1934, although 
industrial production increased only 
9 per cent. 

Some sanguine economists have re- 
cently suggested that in lower prices 
rather than in higher wages lies the 
key to permanent recovery. The wage 
earners are assuredly interested in im- 
proved real earnings rather than in 
nominal rates. But in the absence of 
any apparent tendency for prices to 
drop or any serious probability in that 
direction, the only effective way to 
accomplish the workers’ objective ap- 
pears to lie in the direction of higher 
earnings, if they are to participate in 
our increasing industrial recovery. 


Lazsor’s RESPONSIBILITY 


To the labor movement, this recent 
history of wages should have consider- 
able significance. If workers are to 
share in the increased productivity of 
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industry, there remains need for fur- 
ther improvement in wage levels, par- 
ticularly in manufacturing industries. 
It is impossible to determine what part 
of the 1933-1934 improvement can be 
ascribed to Government efforts and 
what part to labor union activity, but 
it appears certain that the possibility 
of Government effort in this direction 
will grow constantly smaller in the im- 
mediate future. Whatever upward 
impetus to wage levels may be needed 
remains, therefore, the responsibility 
of the American labor movement. 


Even though its direct influence on 
wage levels may be confined to a lim- 
itec area in industry, the weapon of an 
organization drive is a strong potential 
force in driving wages upward. The 
history of the past few years furnishes 
sev2ral interesting examples of this 
type of defense measure on the part cf 
employers opposed to bona fide labor 
organization of their plants. Hence, 
upcn the labor movement rests the 
responsibility of keeping wages from 
lagzing in.the next few years, if the 
present improvement continues. 


A. Howard Myers, Ph.D., is regional director New 
England Region, National Labor Relations Board, at 
Boston, Massachusetts. He was at one time connected 
with the Bureau of Statistics and Information of the 
New York State Department of Labor, later with the 
National Recovery Administration in Washington, 
D. C., as executive director of the Labor Advisory Board 
and as coördinator of labor studies in the Division of 
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Labor and Economic Security 


By Joun G. Winant 


HE economic security of the wage 

earner and his family depends 
upon many factors in our industrial 
society. I shall not attempt here to 
discuss these many factors, for such an 
attempt would lead me into almost 
every aspect of our economy. I shall 
discuss rather the program of social 
security and the welfare measures re- 
cently enacted into law by Congress, 
with implementing state legislation al- 
ready enacted in many states, designed 
to provide a limited amount of protec- 
tion against some of the major causes 
of insecurity. This program is of 
prime concern to labor, for it is de- 
signed largely to cope with causes 
which have forced millions of families 
of wage earners to rely upon public and 
private relief for subsistence during the 
last several years. 


Forms or Preventive MEASURES 


Two forms of preventive measures 
are provided in the Federal-state social 
security program: (1) old age benefits, 
and (2) unemployment compensation. 
In the case of old age it is possible to 
predict ahead of time the number of 
persons who will qualify for benefits, 
and therefore to set aside a reserve ade- 
quate to meet these predictable claims; 
but this is not true with regard to un- 
employment. No one can accurately 
predict the extent or the duration of 
unemployment in the future, or ascer- 
tain the number of persons who will 
qualify for benefits. Therefore the 
term “unemployment compensation” 
or “unemployment reserves” is usually 
preferred to “unemployment insur- 
ance.” The terms “compensation” and 
“reserves” recognize that it is not pos- 
sible to guarantee ahead of time a defi- 


nite scale of benefits which will be paid 
in years of depression as well as in 
years of prosperity. 

It is characteristic of social insurance 
that only a limited protection can be 
afforded against the hazards covered. 
Social insurance usually does not cover 
all society, but only those who are nor- 
mally employed. In this country the 
old age benefit and the unemployment 
compensation provisions of the Social 
Security Act will affect only approxi- 
mately one half of the gainfully occu- 
pied population. Even this coverage 
is very wide for the start of a new sys- 
tem. The other half of the gainfully 
employed persons in this country, in- 
cluding such groups as self-employed 
persons, employers, farmers, agricul- 
tural laborers, domestic servants, and 
others, are excluded from coverage. 

The Federal act does not establish 
a Federal system of unemployment 
compensation, but leaves to states the 
responsibility of enacting their own 
laws. In the ten laws already passed, 
the benefits are limited as to both dura- 
tion and amount, with detailed qualify- 
ing provisions which the wage earner 
must meet. These limitations are un- 
avoidable if a benefit system is to main- 
tain solvency and if it is to prevent 
exhaustion of its funds by those who 
first become eligible to benefits. The 
phrase “a social security program” may 
carry too much promise unless thor- 
oughly understood, and so may dis- 
appoint many people. No doubt as 
time goes on, a greater degree of pro- 
tection can and will be afforded. 

American workers of today are much 
less secure than the workers of a gen- 
eration or more ago, when we were a 
predominantly agricultural nation, and 
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when industry was relatively un- 
developed. With the concentration of 
population in huge cities, the constant 
increase in mechanization, and the 
widening of markets, it has become 
possible to produce more goods and to 
enjoy a higher standard of living, but 
at the same time we have become far 
more dependent upon the smooth func- 
tioning of commerce and industry. 
Unemployment has become a more 
serious menace, and dependency in old 
age has become a more serious problem. 
During the hard years of the depression 
the bitter cry was heard on all sides 
that our industrial and engineering 
developments have decreased rather 
than increased the security of the 
worker. The fact that in May 1935 
approximately one seventh of our total 
population relied upon public charity 
for subsistence gives evidence of the 
need for nation-wide effort toward 
economic security for wage earners. 


UNEMPLOYMENT COMPENSATION 


It has been estimated that five sixths 
of the urban families on relief were des- 
titute because of the inability of the 
wage earner of the family to find em- 
ployment. Thinking people have come 
to recognize during the last several 
years that some form of unemployment 
insurance, or more properly termed un- 
employment compensation, could have 
prevented much of the destitution of 
the depression. The experience of 
other countries indicates that a system 
of unemployment insurance or com- 
pensation, under which the economic 
cost of unemployment is in part spread 
over a large group instead of being 
placed entirely upon the worker af- 
fected and his family, is a necessary 
device in coping with the problem of 
unemployment. The question is no 
longer, Shall we have unemployment 
compensation, but rather, What form 
of unemployment compensation shall 
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we adopt, and What unit of govern- 
mert shall be intrusted with its ad- . 
ministration? 

The Social Security Act sets up a 
codperative Federal-state system of 
unemployment compensation in which 
the initiative and major responsibility 
remains with the states, with the 
Feceral Government providing the 
necessary protection and encourage- 
ment. It is generally believed that 
unemployment compensation lies properly 
witain the province of state action in 
this country, but owing to the fact that 
em>loyers in several states are in keen 
competition with each other, individual 
stazes have been unable or at least un- 
wiling to enact unemployment com- 
persation laws. They have been de- 
terzed by the fear that such measures 
wold drive industry out of the state to 
neighboring states without such laws. 
Despite the fact that unemployment 
compensation laws have been under 
consideration in legislatures for nearly 
twenty years, Wisconsin alone enacted 
such legislation prior to 1935. 

The principal feature of the Social 
Seeurity Act relating to unemployment 
compensation is the levying of a uni- 
form pay-roll tax upon employers of 
eight or more persons throughout the 
country. Employers are permitted to 
credit against this tax (up to 90 per 
cent) payments made to state unem- 
ployment compensation funds. This 
mekes it possible for a state to enact 
unemployment compensation laws with- 
out placing an extra burden upon em- 
ployers within the state. 

There are certain conditions set forth 
in the Federal law which must be met 
before a state unemployment com- 
pensation plan will be approved for 
credit, but these conditions are few in 
number and are designed primarily to 
assure that the state laws will establish 
a bona fide unemployment compensa- 
tion plan. One condition is that the 
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state funds must be used exclusively to 
pay unemployment compensation bene- 
fits. Another condition is that the 
state funds must be deposited in a spe- 
cial trust fund to be maintained by the 
- United States Treasury. These re- 
quirements are essential to prevent the 
disastrous consequences of dumping 
unemployment compensation fund in- 
vestments upon the market for liquida- 
tion at the outset of a depression period. 

- Another section of the Federal act 
provides for Federal subsidies to the 
states to cover administrative costs. 
It is believed, judging by foreign ex- 
perience, that administrative costs 
under a system of unemployment com- 
pensation will approximate 10 per cent 
of the total receipts. This cost will be 
borne by the Federal Government in 
the form of grants to the states for the 
administration of their unemployment 
compensation acts. 

We are only making a beginning in 
establishing systems of unemployment 
compensation. At the end of 1935 
nine states and the District of Colum- 
bia had enacted legislation designed to 
coUperate with the Federal Social Se- 
curity Act. These states have ap- 
proximately one third of the total num- 
ber of wage earners in the country. In 
other states, legislation seems likely to 
be enacted shortly, 


Difficulties to be met 


All these states will have the difficult 
task of administering this large social 
insurance undertaking, which it is esti- 
mated will involve more than half a 
billion dollars annually when the maxi- 
mum rates of contribution become ef- 
fective in 1988. Before enacting laws 
the state has many difficult decisions to 
make, such as the type of unemploy- 
ment compensation system to establish 


the scale of benefits which can be paid, 


and the inclusion of special classes of 
wage earners, such as seasonal workers, 
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part-time workers, married women, 
and other groups which foreign experi- 
ence indicates require special provi- 
sions. 

An unemployment compensation sys- 
tem requires adequate and efficient 
public employment offices which will 
win the confidence and codperation of 
employers and employees, and which 
will be utilized for filling a large pro- 
portion of the vacancies, not only for 
the lower grades of common labor and 
domestic service, but for the more 
skilled groups as well. An essential 
feature in the success of unemployment 
compensation abroad has been that the 
employment exchanges have been able 
in many cases to offer the unemployed 
person a job. Without an offer of 
work it is difficult to determine the in- 
voluntary character of unemployment 
and to protect the funds of the system 
in the interests of the genuinely un- 
employed. 

Many technical details must be de- 
cided in connection with the relation of 
the unemployment compensation sys- 
tem to employers. It goes without 
saying that coöperation and support of 
employers will be necessary for the 
satisfactory operation of the scheme. 
The employer is required not only to 
contribute a fixed amount based upon 
his pay roll, but must also supply from 
time to time the necessary pay-roll 
data and other information and records 
dealing with employees discharged and 
with related matters. It is important 
that this burden upon employers be 
kept at a minimum. All states which 
have enacted laws so far have recog- 
nized the need for close coöperation 
with employers and employees in the 
administration of the plan, and ad- 
visory committees with representatives 
from each group and from the general 
public have been set up to make in- 
vestigations and recommendations and 
to advise in the operation of the plan. 
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-There are still other difficulties to be 
met in developing unemployment com- 
pensation plans. Workers move from 
one state to another. We should not 
let unemployment compensation re- 
strict the mobility of labor. The So- 
cial Security Board hopes to aid the 
state in solving this administrative 
problem, among others. Some of the 
state laws specifically authorize the 
state commission to enter into recipro- 
cal arrangements with other states to 
transfer a worker’s benefit rights. 


Problem of relief 


Probably the most complex problem 
in connection with unemployment com- 
pensation is determining what supple- 
mentary provision should be made to 
take care of the person who has ex- 
hausted his benefit rights, or who is 
unable to qualify for benefits, though 


unemployed. We must face the fact: 


that unemployment compensation can 
never entirely do away with the need 
for some form of public relief. Unless 
some adequate provision is made for 
those unable to qualify for benefits, the 
tendency will be, in this country as 
abroad, to stretch the unemployment 
compensation system into a relief 
mechanism, and the distinction be- 
tween insurance and relief will be lost. 

This was responsible in England for 
partially discrediting unemployment 
insurance over a period of time when 
the British plan was being subsidized 
by the government and the relief load 
was carried largely by the unemploy- 
ment insurance system. England has 
learned its lesson and has again placed 
unemployment insurance upon a sound. 
financial basis by restricting its benefits 
to the insurable group. We in this 
country should profit by the experience 
in England and other countries which 
have operated unemployment insur- 
ance over a period of years. The state 
plans which have been set up so far are, 
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for the most part, similar in essential 
priaciples to the revised unemployment 
insurance plan in Great Britain, except 
thet in only one of our ten laws is there 
any direct government contribution. 

We must not expect too much from 
unemployment compensation. There 
wil be many anomalies during the 
early years. Some state unemploy- 
ment compensation funds may be in- 
sufficient to meet the demand for bene- 
fits, and sooner or later adjustments in 
contribution and benefit rates may be 
necessary. Solution of administrative 
problems in many states may be very 
slow during the first few years, and 
other problems and difficulties may 
arbe. But we shall be developing a 
system of social insurance which think- 
ing people now have come to regard as 
essential in modern industrial society. 
Each state will profit not only by its 
own experience but also by the experi- 
ence of other states. The Social Se- 
cuzity Board, with its technical staff of 
acLuaries and experts, will be able to 
render to the states technical assistance 
similar to that rendered by the Bureau 
of Public Roads to the state highway 
departments. I feel confident that 
over a period of years we shall develop 
a reasonably satisfactory system of un- 
exployment compensation throughout 
the country, which will provide the 
great majority of wage earners with 
sucticient protection against unemploy- 
ment so that they will not be forced to 
apply for public relief and can face the 
future with a real sense of economic 
security. 


OLD AcE SECURITY 


The second great factor of insecurity 
is that of facing old age without means 
of support. A study cf population 
statistics and estimates for the future 
reveals a striking picture of the rapid 
increase of the aged in our population. 
In 1900 there were slightly over three 
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million persons in this country 65 years 


of age and over, or 4.1 per cent of the 
total population. By 1930 the number 
had risen to 6,634,000 persons, or 5.4 
per cent of the population. Within the 
next thirty years the number of the 
aged is estimated at double the present 
figure, reaching 13,590,000 by 1960, or 
nearly 10 per cent of the population. 
We are told that the total population 
will probably remain practically sta- 
tionary after 1960. 

Along with this rapid increase in the 
population of aged persons has come an 
equal, if not greater, increase in the 
percentage of old persons who are de- 
pendent. This is an inescapable haz- 
ard of our civilization. The increasing 
urbanization, the decline of the small 
shopkeeper, the disappearance during 
the present depression of lifetime sav- 
ings, and the increasing difficulty with 
which older employees are able to ob- 
tain new employment when they lose 
their jobs, are all factors in the situa- 
tion. During the last year approxi- 
mately one million persons over 65 
years of age were dependent upon the 
public for support. About three fourths 
of this number were receiving unem- 
ployment relief. Actuaries have esti- 
mated that 50 per cent of the aged will 
qualify for old age assistance within a 
few years. Experience abroad bears 
out this forecast. All these factors in- 
dicate the magnitude and the future 
importance of provisions for old age 
security. 


FEDERAL OLD AGE ANNUITIES 


The only distinctly Federal system 
set up by thie Social Security Act is that 
of old age benefits, a form of old age 
insurance. ‘This provision does not re- 
quire any state legislation. The Social 
Security Act provides for the payment 
of old age benefits, or monthly incomes 
for life, beginning in January 1942, to 
employees over 65 years of age who 
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have retired. All employed persons 
except agricultural workers, domestic 
servants, casual laborers, public em- 
ployees, and employees of nonprofit 
charitable, religious, and educational 
institutions will be covered by this sys- 
tem. The benefits do not apply to the 
self-employed. Out of the forty-eight 
million gainfully employed persons in 
the United States, approximately one 
half will be covered. Ideally, the sys- 
tem should cover all gainful workers; 
but the administrative problems of 
covering self-employed persons are 
very great. Many foreign countries 
which have attempted to include self- 
employed persons in a system of old age 
insurance have met insurmountable 
difficulties. 

In order to qualify for a benefit, an 
employee must have been employed 
during at least five years and have re- 
ceived a total of at least $2,000 in 
wages before reaching the age of 65. 
Under these minimum qualifications, 
practically all employed persons in 
commerce and industry who are less 
than 60 years of age in 1987 when the 
system is started will qualify for bene- 
fits. If a wage earner fails to qualify for 
a life income he will receive a lump-sum 
benefit, and of course if he is needy he 
may qualify for state old age assistance. 

The monthly benefits paid by the 
Federal Government will range from a 
$10 minimum to an $85 maximum. 
They are far more liberal than the old 
age insurance provisions of any foreign 
country. In England, for example, the 
old age imsurance benefit is a flat 
amount of $2.41 per week, although a 
separate annuity of an equal amount 
is also payable to the wife of the em- 
ployed person, making it possible for a 
couple to receive about $20 per month. 
Under the Social Security Act a person 
who has received an average salary of 
$100 per month over a period of 40 
years, -which may be regarded as the 
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normal period of employment, will re- 
ceive a benefit of $51.25 per month. 
If the average monthly salary is only 
$50, the benefit will be $32.50 per 
month; while if he has received an 
average salary of $200 per month, the 
benefit will amount to $71.25. These 
benefits are not only much larger in 
amount, but are a higher proportion of 
the average wage than is provided in 
foreign countries. 

The fact that the Federal benefits 
are payable without regard to the con- 
tinuity of employment with a single 
employer makes the Federal system 
more liberal than the private annuities 
systems which have been set up in this 
country by firms with advanced per- 
sonnel policies: the retirement system 
of the individual employer requires the 
employee to remain with him usually 
for at least twenty years and sometimes 
longer, while the Federal system ap- 
plies throughout the working period of 
the employee, regardless of how many 
times he may change his employment. 

Designed, as it is, to guarantee a 
worker a retirement income propor- 
tional to his years of employment and 
customary wages, the Federal old age 
benefit system represents a great ad- 
vance in labor legislation. Over and 
above the wages received during the 
brief span of his employable years, the 
worker earns protection for his old age, 
the right to rest when his productive 
years are over. The principle of pro- 
viding a sinking fund for the obsoles- 
cence of machinery has long been 
recognized as a sound accounting pro- 
cedure. But up to the present we 
have been prodigal with human labor in 
this country, not counting the costs of 
each day’s work in terms of a worker’s 
lifetime. 


OLD ÅGE AssIsTaNcE 


From the standpoint of labor legisla- 
tion the system of Federal old age bene- 
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fits should be regarded as the most im- 
poztant part of the program for old age 
security, but it is recognized that it will 
noz meet the needs of those who are al- 
reedy old and who consequently cannot 
buld up employment credit for an old 
age annuity. There will always he 
need for public old age assistance for 
dependent persons who are not covered 
by the system of old age benefits, and 
widespread demand is heard all over 
the country for better provisions for 
needy aged persons. This results in 
pact from the increase in the number of 
dependent aged, and also results from 
dissatisfaction with institutional treat- 
ment for the aged. 

Moreover, with the present number 
of younger workers unable to find jobs, 
it s argued that the country can well 
afford to pay old age pensions and re- 
tirs aged workers from competition 
wizh younger workers. This feeling is 
refiected in the widespread adoption 
wi-hin the last few years of old age as- 
siszance laws, although this country 
has been much slower in this type of 
legislation than other industrial coun- 
trizs of the world. It is generally 
agreed that old age assistance is the 
best method of providing for dependent 
ag2d persons who do not require insti- 
tuzional treatment. The ideal, of 
coarse, is to prevent dependency in old 
age. 

The Social Security Act authorizes 
th> payment of Federal grants to the 
stetes for old age assistance, amounting 
to 50 per cent of total payments to 
needy aged individuals up to $30 per 
month per person. In addition, the 
Federal Government will pay 5 per cent 
of the grant to each state to defray ad- 
ministrative expenses. These provi- 
sicns are designed to strengthen and 
extend state old age assistance plans. 
The need for Federal aid for this pur- 
pcse is recognized on all sides. The 
state systems will have td conform to a 
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few conditions designed to liberalize 
and extend existing state laws, par- 
ticularly in the matter of state financial 
participation, state-wide operation, and 
residence requirements. 

In 1934, twenty-eight states and two 
territories had old age assistance laws. 
During 1935, nine additional states and 
the District of Columbia enacted legis- 
lation of this type and two other states 
reported to the Social Security Board 
general enabling acts under which old 
age assistance may be granted. A 
total of forty states, two territories, and 
the District now have statutes provid- 
ing for their needy aged. During 1935 
a number of states repealed their former 
laws and enacted more liberal laws in 
anticipation of Federal aid, and other 
state laws for old age assistance were 
amended to conform to the provisions 
of the Federal Social Security Act. It 
seems that there will be little difficulty 
in the passage of state legislation grant- 
ing assistance to the needy aged. It 
may be anticipated that the states 
which have not yet enacted old age as- 
sistance laws will do sointhenearfuture. 

So far the expenditures in this coun- 
try for old age assistance have been 
fairly small, but we may expect very 
great increases in the future. The 
principal problem is the financing of 
old age assistance. With the great 
stimulus of Federal grants, with the 
growing pressure of public opinion, and 
with the general adoption and exten- 
sion of state laws, it would seem that 
there is every prospect for increased 
but not extravagant financial support. 


SECURITY For CHILDREN 


The provision for the security of 
children is highly important. The 
child suffers greatly from the effects of 
a depression. Some time ago it was 
estimated that about seven and one- 
half million children under sixteen 
years of age were receiving relief. 
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Many of these children are growing up 
in families where they have never known 
what it is to have a breadwinner—a 
person in the family who is employed 
and supporting the family. The great- 
est cost of the insecurity and destitu- 
tion of the depression years will be 
reflected in the future citizens of the 
country. 

The social security program pro- 
vides Federal aid to dependent chil- 
dren, to assist the states in supporting 
dependent children in homes deprived 
of a parent’s support. Forty-five states 
have mothers’ pension laws on their 
statute books at the present time, and 
the latest figures indicate that over one 
hundred thousand families are being 
taken care of by mothers’ pension 
grants. However, several times this 
number of families without male wage 
earners have been provided for by un- 
employment relief. A return of pros- 
perity will be of little avail to these 
families, because they contain no 
breadwinner except the mother, who is 
needed to take care of the children. 
Federal grants to states are to be 
made to encourage the more effective 
use of their mothers’ pension laws. 
This grant is one third of the total 
state payments and is very limited in 
amount. As time goes on, it is to be 
hoped that the Federal- Government 
will assume as much responsibility for 
the dependent young as for the de- 
pendent aged. 


OTHER PROVISIONS OF THE SOCIAL 
SECURITY Act 


Provisions relating to child health 
and child welfare, crippled children, 
and infant and maternal health, I will 
not attempt to discuss. These pro- 
visions are administered by the Chil- 
dren’s Bureau of the Department of 
Labor. Similarly, in its broad attack 
against the causes of destitution, the 
Act extends the work of the Public 
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Health Service and authorizes appro- 
priations for vocational rehabilitation 
of the disabled. By authorized grants 
similar to those for old age assistance, 
the Social Security Act also offers states 
inducement to enact or liberalize laws 
for aid to the blind. 

The Bureau of Internal Revenue is, 
of course, charged with the duty of col- 
lecting taxes levied under the Social 
Security Act. They include not only 
the tax against which credits are al- 
lowed for unemployment compensation 
contributions, but also pay-roll taxes 
on employers and employees in equal 
amounts, beginning at a low rate in 
1937 and gradually increasing to 3 per 
cent on each group by 1949. 


PROBLEMS AHEAD 


Many problems remain to be solved 
before we can hope for a reasonable de- 
gree of economic security for the wage 
earner. Federal legislation is only a 
beginning. There must be codperating 
state legislation, and, even more im- 
portant, state financial support and 
satisfactory state administration. 

We have not developed a well-de- 
fined public relief policy in connection 
with the social insurances. Old age 
assistance is by no means solved by the 
enactment of legislation; the necessary 
financial support and satisfactory ad- 
ministration must be assured before a 
law becomes effective. 
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Many problems remain unsolved in 
the subject of unemployment compen- 
sat:on, including interstate transfers, 
coGperation among the states, the de- 
velopment of public employment of- 
fice, and other essential features. 

Other problems include the rating of 
em>Dloyers or industries according to 
unemployment risks, and the adoption 
of varying contribution rates as a 
means of stimulating the stabilization 
ofiadustry. Practically all our present 
staze laws provide for such rating, but 
do not answer the fundamental ques- 
tiom of whether it is feasible to require 
each industry to bear its own unem- 
ployment costs. 

More adequate provisions for aid to 
der endent children will be necessary. 

But the greatest problem in the de- 
velopment of a practicable and reason- 
ably adequate system of’ economic 
security is that of assuring efficient. ad- 
ministration of all parts of the system, 
anc. at all levels of government—na- 
tional, state, and local. The handling 
of insurance, welfare, and health activi- 
ties of this kind must not be intrusted 
to untrained, unqualified employees, 
corstantly changing with every turn of 
political fortunes. In the interest of 
all concerned, employees should be 
selected on the basis of merit, so that 
the work may be carried on in the 
spicit of the trustee administering a 
trust for many millions of our people. 


John Gilbert Winant, M.A., LL.D., is chairman of 
the Social Security Board, Wasaington, D.C. He has 
served as a member of the Nex Hampshire House of 
Representatives, Sessions 1917 and 1923, and as a mem- 
ber of the New Hampshire Senate in 1921. He was 
Governor of New Hampshire for three terms, 1925-26; 
1981-88; and 1933-85. In thefall of 1934 he was ap- 
pointed chairman of the Texti-e Inquiry Board. In 
April 1935 he became assistard director of the Inter- 
national Labor Office, Geneva, Switzerland, resigning 
from this position to accept tke chairmanship of the 


Social Security Board. 
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Basic Labor Issues in a Future Industrial Statute 
By R. W. STONE 


TATED in general terms, there is 
little or no disagreement among 
worker, employer, and the consumer 
or public interest with respect to the 
labor ends or objectives of a future 
program of industrial control. Differ- 
ence arises in respect to matters of de- 
tail, but largely because of lack of 
pertinent information or failure to take 
into account all conditioning or con- 
trolling factors. 

The preceding statement relates to 
agreement on labor issues as expressed 
in general terms—the public or com- 
mon interest. There is, of course, no 
disputing the fact that both groups 
and individuals seek special privilege 
or monopoly advantage, and that con- 
flict between special interest groups is 
inevitable. This is, however, by no 
means a recent or novel phenomenon, 
and its presence does not negate the 
fact that there is, in general terms, 
agreement upon the ends or objectives 
of public policy. 


OBJECTIVES FOR LABOR PROGRAM. 


Casual inquiry among leaders repre- 
sentative of both worker and employer 
interests discloses agreement on the 
following formulation of objectives for 
a labor program: 

1. Reasonable regularity and con- 
tinuity of employment for all employ- 
able workers at tasks commensurate 
with ability or capacity to render 
service; 

2. Employment under conditions 
conducive to the development of phys- 
ical capacities, health, and vigor; 

8. Employment under conditions 
conducive to the development of per- 
sonality and citizenship; 

4, Minimum basie provisions for 


meeting the risks incidental to employ- 
ment—income to support a minimum 
standard of living, illness, injury, 
superannuation, unemployment; 

5. Wage rates as nearly as possible 
commensurate with the value of serv- 
ices rendered. 

The reader should experience no 
difficulty in harmonizing the tradi- 
tional negative classification of labor 
issues with the positive formulation 
given above. This form of stating ob- 
jectives or issues is selected because it 
suggests a program of positive action 
and makes clearer the general line of 
agreement, whereas a negative form of 
statement tends to connote a patho- 
logical conception of problems, to call 
up defensive attitudes, and to exag- 
gerate disagreement in matters of de- 
tail. 

The basic objective is the develop- 
ment of a higher and more secure 
standard of living through measures 
designed to increase production by 
effecting a fuller and more continuous 
and regular use of human resources. 
Hours of work, conditions of work, and 
limitations of freedom to work are im- 
portant issues in so far as they condi- 
tion the development and protection 
of the physical vigor of the working 
population, and in so far as they condi- 
tion the development of personality 
and citizenship. The relations be- 
tween workers and employers are also 
important in so far as they condition 
the development of the last named ob- 
jective. In an industrial situation 
changing rapidly in consequence of 
progress, and because of adjustments 
to meet other changing forces and 
factors, it would be clearly impossible 
to eliminate all elements of employ- 
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ment risks. Minimum methods of 
alleviating those risks are conse- 
quently in the public interest. 
Granted reasonably satisfactory ad- 
justments along the lines indicated, 
the problem of wages becomes a mat- 
ter of secondary importance. 


PROPOSALS FOR OBTAINING 
OBJECTIVES 


The major source of conflict with 
respect to a labor program arises out 
of disagreement as to ways and means 
rather than objectives. Some persons 
subscribing to the objectives as stated 
above would recommend measures de- 
signed to work toward a more com- 
pletely automatically controlled sys- 
tem of economic organization based on 
the greatest possible degree of indi- 
vidual freedom to contract, private 
property, and control through market 
competition; that is, to establish a 
liberalistic system in the nineteenth- 
century sense. Persons representing 
the opposite extreme would seek these 
objectives through a bureaucratically 
controlled system of “rationing”— 
formal governmental control of both 
labor standards and commodity prices. 
Still other persons appear to think that 
progress toward these objectives is 
most practicable by means of a “judi- 
cious” combination of control by “ra- 
tioning” and by “market competition.” 
Proposals of the last mentioned type 
do not rest upon any coherent theo- 
retical or philosophical base, and in 
consequence do not require further 
consideration. At best they are fum- 
bling, temporizing measures which in 
application would be either ineffective 
or mischievous. The choice lies be- 
tween a system in which the basic type 
of control is market competition, and 
one in which it is rationing. 

The first major issue in any govern- 
mental program to develop labor ob- 
jectives is, then, a decision concerning 
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the type of economic organization to 
be sought. As between these ex- 
tremes there is perhaps no question as 
to which is the desirable or the desired 
choice. The folklore, mores, and sen- 
timents of our citizens are basically 
ind-vidualistic. However much as an 
“emergency” device we may appear 
interested in temporizing with an in- 
div.dualistic system of economic or- 
ganization, however much we may ap- 
pear willing to supplant competitive 
control by piecemeal measures of di- 
verse sorts, there is no convincing evi- 
dence that there is any widespread 
interest in embracing a rationing pro- 
gram of a communist, fascist, or other 
variety of collectivism. The only 
darger is that failure to insure the 
temporary character of emergency de- 
partures, and failure to discern the 
cunulative effect of piecemeal’ meas- 
ures to limit competition, will permit 
an unconscious drift toward a ration- 
ing system. In so far as citizens are 
competent to appraise measures of 
puhlic control, popular support for the 
enectment and administration of a 
bread program of action to promote 
the labor objectives previously listed 
wil require a governmental program 
to promote rather than supplant a 
competitive system of control. 

The second basic issue in a program 
of industrial control is the develop- 
ment of lines of action consistent with 
a competitive system of economic con- 
tral, and capable of facilitating adjust- 
ments necessary to attain or promote 
the objectives previously listed. In 
general terms, the following types of 
action would be indicated: 

Z. Action designed to facilitate com- 
petitive control by the collection cr 
development and dissemination of in- 
formation to make possible more in- 
teLigent judgment in economic action; 

2. Prevention or effective regulation 
of monopoly of whatever:sort; 
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3. Provision of essential services jf 
and when experience clearly indicates 
that individual initiative cannot be 
effectively developed; 

4. Setting limits to basic condition- 
ing factors common to all trade and in- 
dustry with the specific objective of 
facilitating competitive control; 

5. Determination and promotion of 
sociological standards complementary 
and supplementary to, but distinct 
from the economic measures designed 
to facilitate competition. 


CAUSES OF UNSATISFACTORY 
STANDARDS 


In considerable part, failure to at- 
tain satisfactory labor standards is a 
consequence of fluctuations in produc- 
tion and employment; a consequence 
of what are commonly called cyclical, 
seasonal, and structural or nonrecur- 
ring changes in business activity. A 
second major cause of unsatisfactory 
standards is directly traceable to an 
ineffective labor market. Another 
source of dissatisfaction is found in the 
conditions under which work is carried 
on—conditions which are not health- 
ful and safe, which do not develop and 
conserve interest and vigor, and which 
do not provide satisfactory opportuni- 
ties for the development of personality. 

Within limits, the conditions respon- 
sible for failure to attain satisfactory 
labor standards are susceptible of ad- 


justment. Further research should 
disclose other possibilities. Where 


methods of adjustment of economic 
processes and relations cannot provide 
satisfactory adjustments of a preven- 
tive or alleviating character, financial 
compensation and/or disbarment of 
certain groups from the labor market 
may be the only feasible adjustment. 

The burden of irregular employment 
and insecurity of income makes the 
elimination or mitigation of such fluc- 
tuations the labor issue of first impor- 
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tance in a program of specific remedial 
action. 


FLEXIBLE Prices a NECESSITY 


So-called cyclical fluctuations, which 
prevent reasonably continuous and 
full employment and production, and 
make the real income of workers 
insecure and at times inadequate, 
would be impossible if all prices were 
flexible. Inflexible prices are a neces- 
sary condition to fluctuations in pro- 
duction and employment. By flex- 
ible prices we mean prices that change 
promptly with changes in supply or 
demand. If commodity prices, inter- 
est rates, taxes, public utility rates, 
railroad rates, wages, and other types 
of prices were flexible, it would be im- 
possible for the economic system to de- 
velop lack of balance. If all prices 
were flexible, no major change in any 
type of price would be necessary to 
restore the equilibrium necessary to 
full production and employment. In 
other words, the sharp fluctuations in 
both wage rates and employment suf- 
fered by workers in certain industries 
is caused by inflexible prices—includ- 
ing inflexible wage rates. 

Space does not permit a catalogue 
of the probable causes of inflexible 
prices, and of possible methods of cor- 
rection. At present so little is cer- 
tainly known about these matters that 
careful study should precede any posi- 
tive measures. Inasmuch, however, 
as it follows as a matter of definition 
that cyclical fluctuations in production 
and employment as well as any cumu- 
lative technological displacement of 
labor would be impossible with flexible 
prices, any program to develop more 
satisfactory labor standards must give 
consideration to this method of ap- 
proach. Asa negative matter, it also 
follows that any or all efforts to “stabi- 
lize” or fix prices of any sort would 
operate to imcrease the severity of 
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fluctuations in employment and pro- 
duction and retard the establishment 
of equilibrium once the system is 
thrown out of balance by the operation 
of dynamic forces. 

In numerous types of cases, flexible 
prices have been voluntarily used to 
reduce seasonal and daily fluctuations. 
The device may have other possibili- 
ties of effective application. Opinion 
differs widely as to the possible appli- 
cation of other measures to reduce 
seasonal fluctuations or to mitigate 
their economic effects upon the income 
of wage earners. Flexible wage rates 
operate to compensate workers for ir- 
regularity, and at the same time serve 
to reduce irregularity by making over- 
time more expensive. Although it 
would appear that the possibilities of 
reducing seasonal unemployment have 
been exploited to only a slight degree, 
climatic changes cannot be eliminated. 
Experience with NRA would clearly 
indicate that a “strait-jacket” of rigid 
limitation of working time is neither 
practicable of administration nor de- 
sirable. Within the limits of public 
control measures previously outlined, 
formal action by government to reduce 
the amount and burden of seasonal un- 
employment would be restricted to 
educational work, development of an 
effective labor market, and unemploy- 
ment compensation designed to en- 
courage more regular operation. 


Iwerricrency or Lasor MARKET 


As compared with markets for other 
types of commodities and services, the 
labor market is clearly the least effi- 
cient. Lack of precision in the grad- 
ing and classification of workers and 
jobs, lack of an efficient, prompt news 
service, and limited occupational and 
territorial mobility of labor result in 
an ineffective labor market. Workers 
are poorly informed as to job oppor- 
tunities, too frequently fail to secure 
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employment at tasks commensurate 
with capacities, and waste efforts in 
an uneconomical personal canvass for 
jobs. Wage differentials established 
by tnis fumbling competitive process 
do not accurately reflect either geo- 
grap nical, occupational, or personal dif- 
fererces in productivity, or promptly 
and accurately reflect differences and 
changes in conditions of supply and 
demand. In consequence, both em- 
ploy2rs and workers are poorly served; 
both the amount of the national in- 
come and the equitability of its dis- 
tribution are adversely affected, and 
the competitive or prevailing wage is 
not a trustworthy market guide. In 
cons2quence, the terms of employment 
are left open to bickering and disagree- 
ment, 

Developments in other countries, 
experimental services in this country, 
and procedures developed by individ- 
ual corporations indicate that the or- 
ganization of an efficient labor market, 
although technically difficult, is clearly 
possble. Little imagination is re- 
quired to discern the possible effects 
of ar efficient labor market in bringing 
about adjustments necessary to attain 
more satisfactory labor standards. 
The task involves development of a 
more precise grading and classification 
of jcbs and workers, and market ma- 
chinary to give them effective applica- 
tion. Special emphasis should be 
placed upon the need for more detailed 
and reliable information about the 
terns, the conditions, and the oppor- 
tunizies for work, and effective dis- 
semination of such information. In 
other words, lack of knowledge is a 
major source of labor problems. A 
well-developed labor market can go 
far to meet this need. 


Tue GOVERNMENTAL TASK 


Experience has clearly demonstrated 
that an efficient labor market cannot 
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or will not be developed by private 
initiative. This is a governmental 
task, and nothing but lack of aware- 
ness of its basic importance to a satis- 
factory program of industrial control 
appears to stand in the way of its de- 
velopment. 

Nothing would appear to stand in 
the way of efforts by the Federal Gov- 
ernment to round out an insurance and 
compensation program to assure mini- 
mum standards of welfare, and to take 
care of special types of cases unable 
by their own efforts to provide condi- 
tions for proper development, and 
minimum standards of support. The 
only caution required is to insure ad- 
ministrative feasibility and to preserve 
the conditions necessary to a flexible, 
adaptable, economic system. 

The Federal Government is perhaps 
debarred from measures to control 
conditions of work except directly in 
interstate commerce, but progress 
through state control would indicate 
that development of reasonably satis- 
factory standards by state action, al- 
though slower and less uniform than 
would be desirable, is reasonably as- 
sured, 

Both in the interest of more efficient 
operation of economic activities and 
in the interest of protecting and pro- 
moting personal development, workers 
should be organized to negotiate by 
representative methods with business 
managers. Legislation based on the 
Maryian theory of a fundamental con- 
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flict of interest to deal with relations 
that must be fundamentally codpera- 
tive is, however, unsound policy. 
The right to organize should be pro- 
tected and encouraged, but there 
should be no attempt to compel bar- 
gaining with the intent or the obliga- 
tion to arrive at an agreement. Such 
efforts cannot be made a satisfactory 
substitute for an effective labor mar- 
ket. It should also be noted that 
“flexible prices” include flexible wage 
rates. The right to organize conse- 
quently entails responsibilities for 
action in accordance with the objec- 
tives and the procedures outlined 
above. Any condition that interferes 
with flexible prices is in need of ad- 
justment. 


Labor issues, in conclusion, are an 
integral part or aspect of the problem 
of developing a more efficient, produc- 
tive, stable, and beneficent industrial 
order. They are not special issues 
apart from a general industrial prob- 
lem. Their solution or adjustment 
must be sought in measures to re- 
habilitate and adjust the system as a 
whole. The most promising possibili- 
ties in the way of positive measures 
would appear to be along the lines of 
stabilization of employment and in- 
come through developing more flexible 
prices, and through a wider dissemina- 
tion of pertinent, current information 
about market factors and forces. 


R. W. Stone, Ph.D., is professor of industrial rela- 
tions at the University of Chicago, and counselor to 
the Director of the Division of Review of NRA. He 
has served as chief investigator of the National In- 
dustrial Conference Board, vice-chairman of the 
Chicago Regional Labor Board, and counselor to 
private industries on industrial relations problems. 
He is joint author of “School Finance in Iowa,” “The 
Baking Industry under NRA,” and numerous arti- 
cles on economic and management problems. 


Labor and Judicial Interpretation 


By Aurpurus Taomas Mason 


REEDOM of contract” is the 

main working axiom of the modern 
industrial world. It frees the em- 
ployer from such obligations as are 
usually associated with the concept 
of master and servant; while it also 
frees the worker, at least in theory, 
from the burden of forced labor. For 
more than a century this assumption, 
that freedom exists in the employer- 
employee relationship, has dominated 
judicial thinking. In exercising their 
respective rights, viz., as employers to 
hire and fire, as employees to quit 
work, the contracting parties have, 
according to the Supreme Court, 
“equality of right, and any legislation 
that disturbs that equality is an arbi- 
trary interference with liberty of con- 
tract which no government can legally 
justify in a free land.”? Though abso- 
lute freedom of contract is denied, yet 
“freedom” is “the general rule and 
restraint the exception, and the exer- 
cise of legislative authority to abridge 
it can be justified only by the exist- 
ence of exceptional circumstances.” 
Whether circumstances in any par- 
ticular situation are exceptional enough 
to warrant government intervention 
restraining such freedom is ultimately 
for the judges to determine.* 


1 Harry M. Cassidy, “The Emergence of the 
Free Labor Contract,” 18 Am. Econ. Rev., pp. 
201-226 (1928). 

2J. Harlan in Adair v. U. S., 208 U. S. 161 
(1908), p. 175. 

3J. Sutherland in Adkins v. Children’s Hos- 
pital, 261 U. S. 525 (1923), p. 546. 

4t Following this principle the court has sus- 
tained, against the objection of denial of due 
process of law under the 14th Amendment, state 
statutes which regulate hours of labor in danger- 
ous employments (Holden v. Hardy, 169 U. S. 
366 [1898]); require coal to be measured for 
miners’ wages before screening (McLean v. Ark., 


IE was, curiously enough, the ab- 
senze of any factual basis for “free- 
don” and “liberty” in the contractual 
arrangements between employers and 
employees, that necessitated the or- 
ganization of trade unions. Chief 
Justice Taft said in 1921: 


They were organized out of the necessi- 
ties of the situation. A single employee 
was helpless in dealing with an employer. 
. . Union was essential to give laborers 
an >pportunity to deal on equality with 
ther employers.’ 


THE CONSPIRACY DOCTRINE 


Eut wage earners banded together 
to 2qualize their bargaining strength, 
only to be confronted with the judge- 
made doctrine of criminal conspiracy. 

Under this doctrine, with beginnings 


211 U. S. 539 [1909]); and fix hours of labor for 
women (Muller v. Oregon 208 U. S. 412 [1908]). 
But the court set aside a state ten-hour law for 
bakers (Lochner v. N. Y., 198 U. S. 45 [1905]), 
and a Kansas statute making anti-union con- 
tracts unlawful (Coppage v. Kan., 236 U. S. 1 
{1913]). 

A Congressional statute establishing an eight- 
hou: day and temporarily fixing a minimum wage 
scak for railroad employees was sustained under 
the due process clause of the 5th Amendment 
(Wéson v. New, 243 U. S. 332 [1917]), as was a 
statute regulating hours of service for railroad 
employees (Baltimore and Ohie R. R. Co. v. 
I. C. C., 221 U. S. 612 [1911]). But the court in- 
validated a Congressional statute fixing mini- 
mum wages for women in the District of Colum- 
bia {Adkins v. Children’s Hospital, 261 U. S. 525 
[19£3]), and one making it a criminal offense for 
common carriers to discriminate against an em- 
ploree because of union membership (Adair v. 
U. 5., 208 U. S. 174 [1908]). 

Eor detailed discussion of court decisions, see 
E. =. Witte, The Government in Labor Disputes, 
1982, pp. 12-45. 

5 Chief Justice Taft in American Steel Foun- 
dries v. Tri-City Central Trades Council, 257 
U. 3. 184 (1921). : 
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LABOR AND JUDICIAL INTERPRETATION 


reaching far back into the history of 
English law, collective action itself was 
of questionable legality; the strike was 
a crime, and the trade union an unlaw- 
ful association. A few early Ameri- 
can cases held combinations to increase 
wages and achieve other labor objec- 
tives to be conspiracies at common 
law, but this position was never al- 
lowed to go unchallenged.” Prior to 
the middle of the nineteenth century, 
even those judges who declined to ac- 
cept an extreme view felt there was 
something peculiarly unlawful about 
labor combinations. Certain of them 
emphasized “motive” or “intent” as 
the test of legality; others stressed 
“means” and urged that combinations 
be adjudged according to the methods 
employed to procure their objects.® 
Chief Justice Shaw summarized and 
crystallized the common-law princi- 
ples relating to labor in the well-known 
case of Commonwealth v. Hunt.® In 
an opinion aptly described as “a con- 
summate fusion of considerations of 
social advantage with technicality,”!° 
Shaw held that confederacy among 
workingmen was not per se a con- 


ê For an able discussion of the conspiracy doc- 
trine and its history, see J. W. Bryan, The De- 
velopment of the English Law of Conspiracy, Johns 
Hopkins University Studies in History and Po- 
litical Science, Vol. 27 (1909), pp. 133-161. 
See also Sir William Erle, The Law Relating to 
Trade Unions, London: Macmillan, 1869; the 
American edition of Sir Robert S. Wright, The 
Law of Criminal Conspiracies and Agreements 
(1887), by Hampton L. Carson (N. Y. Banks 
Law Pub. Co.); A. V. Dicey, The Relation be- 
tween Law and Public Opinion (1920), Appendix 
467, n. 1. 

1E, E. Witte, “Early American Labor Cases,” 
35 Fale L. J. (1926), pp. 825-837. 

8See James M. Landis, Cases on Labor Law 
(1934), Historical introduction, pp. 28-37; and 
A. T. Mason, Organized Labor and the Law, 
1925, pp. 53-69, 

94 Mete. 111 (Mass., 1842). 

10 Walter Nelles, Commonwealth v. Hunt 
(1932), Col. Law Rev. Vol. 32, p. 1148. 
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spiracy;!! that the lawfulness of acts 
done in combination should be ascer- 
tained by examining both the pur- 
poses for which laborers combined and 
the means employed to carry out such 
purposes.“ Thus the courts became 
final judge both of the legitimacy of 
trade union objectives and of the law- 
fulness of the means they employed. 
The doctrine of criminal conspiracy, 
therefore, is the law of labor in all but a 
few states where it has been expressly 
modified or repudiated by statute." 
Other states have mollified the harsh- 
ness of the old common law by a statu- 
tory legalization for specific acts of 
labor organizations." The extent to 
which our state legislatures have thus 
altered the old common law is, how- 
ever, extremely limited, the result 
being that the rights of American 
workers today are determined by 
courts rather than by legislatures. 


INJUNCTIONS 


At common law two remedies are 
available against unlawful acts of la- 
borers: they can be punished crimi- 


1 “Tt [association] gives them a power which 
might be exerted for useful and honorable pur- 
poses. .. . Such an Association might be used 
to afford each other assistance in times of pov- 
erty, sickness and distress; or to raise their in- 
tellectual, moral and social condition; or to make 
improvement in their art; or for other proper 
purposes.” 4 Mete. 111 (Mass., 1842), p. 129. 

12 “The legality of such an association [one 
with a lawful object] will . . . depend upon the 
means to be used for its accomplishment. If 
it is to be carried into effect by fair or honorable 
and lawful means, it is to say the least, innocent; 
if by falsehood or force, it may be stamped with 
the character of conspiracy.” Ibid., p. 134. 

13 The following states have qualified the doc- 
trine of conspiracy as regards laborers: New York, 
Maryland, Pennsylvania, Colorado, Minnesota, 
North Dakota, Oklahoma, and California. 
See, in this connection, E. E. Witte, The Govern- 
ment in Labor Disputes, 1932, p. 80-81, 

“For details as to state legislation on this 
point, see Commons and Andrews, Principles of 
Labor Legislation, 1928, pp. 110-123; and E. E. 
Witte, Ibid., p. 80 et seg. 
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nally, or their acts may give rise to civil 
suits for damages. Prior to 1877 no 
remedy other than these had been in- 
voked against workingmen. The dec- 
ade of the eighties disclosed unforeseen 
obstacles to the growth of trade union- 
ism when that important judicial inno- 
vation—the injunction—was then used 
against workmen seeking to improve 
their economic position by combined 
action. The employer’s tangible 
property could be protected against the 
activities of wage earners by the police, 
the militia, or private armed forces, as 
well as by the- ordinary court proce- 
dures. But judges then began to rec- 
ognize that even without destruction of 
physical property, the employer’s busi- 
ness might be seriously injured, if not 
destroyed. Picketing prevented him 
from getting new employees, and boy- 
cotting interfered with the sale of his 
product, Thus it came to pass, and 
again as a result of judicial interven- 
tion, that the right to carry on business 
was itself held to be property, and as 
such, entitled to equitable protection 
from the damaging acts of a multiplic- 
ity of irresponsible workingmen. 

Thus was ushered in the use of in- 
junctions in labor disputes, and at the 
same time the réle of the judiciary in 
this particular area of economic con- 
flict became enormously extended. 
The famous Debs case !’ advertised the 
effectiveness with which equity courts 
may be used to break up strikes and 
other labor activities essential to the 
effectiveness of combined action. But 


15 For a painstaking discussion of the early use 
of the injunction, see Clarence E. Bonnett, 
“The Origin of the Labor Injunction” (1981), 5 
So. Calif. Law Rev., 105-125; and Walter Nelles, 
“A Strike and its Legal Consequences—An Ex- 
amination of the Receivership Precedent for the 

: Labor Injunction” (1931), 40 Yale L, Journal, 
507. 
: -1 The best treatment of this subject is Felix 
-Frankfurter and Nathan Greene, 4 The Labor In- 
junction, 1930. 
17158 U. S. 564 (1895). 
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the Debs case went much farther than 
any previous decision. It demon- 
strated that the President, acting 
through the Attorney-General, may 
appzal to Federal courts for relief 
aga:nst any widespread danger threat- 
enirg mail service or interstate com- 
mere. Nor need the Federal Govern- 
mert in such a case have, as is ordinarily 
required, a property interest at stake, 
tangible or intangible. 


Tae obligation which it [the Federal 
Government] is under to promote the 
interest of all, and to prevent the wrong- 
doixg of one resulting in injury to the gen- 
eral welfare, is often of itself sufficient to 
give it a standing in Court.18 


Thus spoke Mr. Justice Brewer for a 
unanimous court. 

To labor leaders and their sympa- 
thizers, such a ruling meant nothing 
less than “government by injunction,” 
ever by judges, since violation of re- 
straining orders must result in con- 
tempt of court, and the guilt or in- 
nocence of offenders is determined, 
without jury, by the one judge whose 
orders have been violated. Injunction 
cases from the Debs decision of 1895 to 
the Daugherty-Wilkerson broadcast of 
1922 prove of what service this instru- 
mert is to employers in their legal 
batiles against workingmen.!® Injunc- 
tiors have been issued against labor to 
protect employers’ property and prop- 
ert} rights as well as to safeguard 
anti-union or “yellow-dog” contracts 
aga:nst the organizing campaigns of 
unionists.2° In not a few cases, equita- 
ble intervention has had the effect of 
jailing labor leaders, of curbing freedom 
of speech, press, and assembly, and 
thus of bringing to a standstill the most 


18 bid., p. 584. 

19 These two famous omnibus injunctions are 
reprinted in Frankfurter and Greene, op. cit., Ap- 
pendix IV. 

20 Titchman Coal and Coke Co. v. Mitchell, 246 
U. S 229 (1917). 
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ambitious programs for improving 
labor’s economic status.” 


SHERMAN Anti-Trust Acr 


The first Federal statute affecting 
rights of organized labor was the Sher- 
man Anti-Trust Act of 1890, which 
proscribed in sweeping language “every 
contract, combination in the form of 
trust or otherwise, or conspiracy in 
restraint of trade or commerce.” Pen- 
alties were imposed for violations, and 
the Attorney-General authorized to 
prosecute and enjoin such forbidden 
practices. Though labor insisted that 
the law was never intended to apply to 
them, the first prosecutions were 
brought, as Senator Stewart had pre- 
dicted in debating the bill, against 
organized labor.” This statute, though 
originally meant to outlaw trusts and 
big business combinations, embodied, 
according to the Federal courts, lan- 
guage broad enough to include labor 
activities. Thus interpreted, the chief 
significance of the Act to labor is that 
it elevates the old common-law doc- 
trines of conspiracy and restraint of 
trade to the status of modern Federal 
law. 

Furthermore, the Anti-Trust Law 
has, ironically enough, restricted capi- 
tal much less than labor. The law was 
held to permit capitalists to combine 50 
per cent of the steel industry of the 
United States in a single corporation, 
and that without legal apprehension; 

21 On the scope of labor injunctions, see Frank- 
furter and Greene, op. cit., Ch. III; and E. E. 
Witte, op. cit., Ch. VI. 

22 For a full discussion of legislative intent and 
the Sherman Act, see my Organized Labor and 
the Law (1925), Ch. VIL. See also Book Reviews 
in The Am. Pol. Sci. Rev., Vol. 25 (1931), pp. 
461-464; and Temple Law Quart., Vol. 7 (1933), 
pp. 260-263. 

23 Early Federal court constructions of the 
Sherman Act in labor cases are given in Ch. IX 
of my Organized Labor and the Law (1925), pp. 
148-167. 

“U, S.v. U., 9. Steel Corp., 261 U. S. 417 (1920). 
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it allowed the United Shoe Machinery 
Corporation to combine practically the 
whole shoe machinery business of the 
country. But this same law was held 
to deny to the members of a small craft 
of workingmen the right to coGperate in 
simply refraining from work, despite 
the fact that this was their “only means 
of self-protection against a combination 
of militant and powerful employers.” 2% 

Labor’s rights under the Sherman 
Act were even more seriously jeopard- 
ized in 1908, when the Supreme Court 
held the United Hatters liable to 
threefold damages for having con- 
spired, in the course of a trade dispute, 
to interfere with the plaintiff’s business 
in hats.27 “Our industrial rights have 
been shorn from us and our liberties 
threatened,’”* ran the Federationist’s 
editorial comment on this case. “No 
more sweeping, far-reaching and im- 
portant decision has ever been issued 
by the Supreme Court. The Dred 
Scott decision did not approach this in 
scope or importance.’”® 


Tue CLAYTON Act 


So, beginning in 1908 the American 
Federation of Labor centered its efforts 
on securing exemption from the Anti- 
Trust Law, and after much indecision 
and delay Congress enacted the labor 
clauses of the Clayton Act. Sections 
6 and 20 of this statute were hailed by 
labor leaders as the greatest legislative 
achievement in the history of labor; 


25 U.S. v. United Shoe Mach. Co., 247 U. S. 82 
(1918). 

2 Justice Brandeis, dissenting in Bedford Cut 
Stone Co. v. Journeymen Stone Cutters’ Associa- 
tion, 274 U. S. 87 (1927), p. 65. See also John 
P. Frey, “The Double Standard in Applying the 
Sherman Act,” Am. Lab. Legis. Rev., Vol. 18 
(1928), p. 302. 

27 Loewe v. Lawlor, 208 U. S. 274 (1908). For 
an able discussion of this and other damage 
suits, see Witte, op. ci., Ch. VIL. 

28 Federationist, April 1908. 

3 Ibid., March 1908. 
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they constituted both “Magna Charta” 
and “Bill of Rights.” 

A single Supreme Court decision was 
enough to blast such high hopes.” 
The Act was held to be largely a 
declaration of existing rights, and such 
exemptions as it seemed to make were 
couched in language so vague as to 
leave the determination of labor's 
rights, as before, in the hands of the 
courts. The Clayton Act is important 
to labor almost solely because of the 
procedural requirements by which 
Federal courts are guided in issuing 
labor injunctions.” The one provi- 
sion which, if included, would have en- 
titled the Clayton Act to the encomi- 
ums bestowed upon it, viz., denial .of 
the conspiracy doctrine, criminal and 
civil, in labor disputes, was omitted. 
Senator Hughes of New Jersey 
set out specifically to accomplish this, 
but finally had to admit that “there is 
nothing in the bill that goes so far as 
that... . This legislation falls fer 
short, in a Federal way of what the 
British Parliament granted to its 
workingmen.” 32 

Labor leaders have volubly “cussed 
the courts” for sanctioning injunctions 
against their acts, and have exerted 
strong pressure on Congresses and 
state legislatures to restrict the em- 
ployers’ right to equitable relief in 
labor disputes. Specific legislative 


30 Duplex Printing Co. v. Deering, 254 U. S. 
443 (1921). : 

31 I refer especially to Sections 17 to 19 and 21 
to 25. See Michaelson v. U. S., 266 U. S. 42 
(1924), where these procedural requirements 
were sustained. 

32 Cong. Rec., Vol. 51, pt. 14, p. 18972. The 
Parliamentary statute referred to is that of 1875 
(88 and 39 Vict. Ch. 86). 

3 The most complete statement of labor’s 
case against the injunction is John P. Frey, Tze 
Labor Injunction, Cincinnati Equity Pub. Co., 
1922, 

34 A list of the numerous bills introduced in 
Congress prior to the Clayton Act of 1914 is 
given by Justice Brandeis in his dissenting 
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proposals of this sort were presented to 
Congress in every session but one from 
18€4 to 1914. Some such legislation 
has since been enacted, but after ju- 
dic_al interpretation has been discov- 
ered to be of little or no effect. Either 
the courts have found these statutes 
largely declaratory of existing law, 
as the Clayton Act and certain state 
enectments,® or wanting on grounds 
of constitutionality.. A Congres- 
sional statute of 1898 and a state law of 
1934 declared it unlawful for an em- 
ployer to make nonunion membership 
a condition of employment, but the 
Supreme Court invalidated both acts 
as an unwarranted interference with 
“freedom of contract” under the Fifth 
and Fourteenth Amendments.*’ 

These efforts of labor continued un- 
til March 23, 1982, when Congress 
enected the Norris-La Guardia bill. 
Th= Act is important to labor on two 
scores: it prescribes the conditions un- 
der which injunctions may be issued 
by Federal courts in cases involving or 
growing out of labor disputes, and it 
expressly denies all legal and equitable 
prctection to anti-union or “yellow- 
dog” contracts. Since the courts have 
not yet passed on this legislation, its 
valadity is undetermined. 


Tur Coronapo DECISION 


When the Supreme Court held that 
an unincorporated trade union is suable 
in its union name, under Sections 7 and 
8 cf the Sherman Law, the effect on 


opirion in Truax v. Corrigan, 257 U. S. 312, 
869-70, ns. 38, 39, 40, 41. 

Er a list of references to state anti-injunc- 
tior statutes, see my article, “Organized Labor 
as Party Plaintiff in Injunctions Cases,” Cal. 
Lav Rev., Vol. 80 (1980), p. 466, n. 2. 

For list of case references, see my article, 
ibid., n. 3. 

3E Ibid., n. 4. 

3z Adair v. U. S., 208 U. S. 161 (1908); and 
Corpage v. Kan., 236 U. S. 1 (1915). 
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labor leaders was profound discourage- 
ment.3® The Federationist observed: 


The Supreme Court has not only ren- 
dered a decision which goes beyond the 
previous decisions of that tribunal in its 
antagonism and opposition to labor, but it 
has rendered such a decision when under 
the law of the land and under practices 
hitherto obtaining, its decision should have 
been exactly the reverse.” 


Only the United Mine Workers Jour- 
nal saw in the Coronado opinion any 
implications of value to the union 
cause: 


If a labor union can be sued .. . then 
it can also sue. ... It has long been a 
popular pastime with employers to rush off 
to the courts and ask for an injunction 
every time a labor union dared to make 
its appearance in the neighborhood... . 
Tf labor unions would fight such employers 
with their own kind of fire it would not be 
long until the injunction process would be 
as unpopular with employers as it has al- 
ways been and still is with employees. 
Coal operators secure injunctions to pre- 
vent strikes. Labor unions could secure 
injunctions to prevent lockouts. .. „4° 


Lasor’s USE or THE INJUNCTION 


Organized labor might no doubt 
make greater use of the injunction 
in legal battles against employers.” 
Though the court’s ruling was based 
on a special statute, some indication of 
what labor could accomplish by resort- 
ing to courts of equity may be gleaned 
from the leading case of the Railway 
Clerks. This decision showed that 


38 United Mine Workers v. Coronado Coal Co., 
259 U. S. 344 (1922). It should be pointed out 
that this ruling was not based solely on the 
Anti-Trust Act, but “out of the very necessities 
of the existing conditions and the utter impossi~ 
bilities of doing justice otherwise... .” P. 387. 

39 Federationist, Vol. 29 (1922), p. 509. 

4 Vol. 33, p. 6. 

41See, in this connection, my article, cited 
supra. 

42 Brotherhood of Ry. and S. S. Clerks v. Texas 
and N. O. R..Co., 24 F. (2d.) 426 (S. D. Tex. 
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railway employees have a financial, a 
property interest, in having to act for 
them a representative who is free from 
the coercive influence of the employer; 
a property interest, moreover, that 
when threatened is entitled to equita- 
ble protection. Since the right to work 
is a property right, and since the right 
to negotiate about work is also a prop- 
erty right, both may be safeguarded by 
injunction against blacklists, lockouts, 
and other discriminatory conduct. 
It follows that whenever a company 
union, as in the Clerks case, prevents 
the workers from faring financially as 
well as they might if represented by 
their own organization, such an agency 
has denied them a property right which 
courts of equity will protect against 
such infringement. 

Though labor has used the injunc- 
tion more frequently and more suc- 
cessfully than is usually supposed,* it 
can perhaps never be so effectively in- 
voked against employers as it has been 
against employees. Successful labor 
activity requires concert of action 
among large numbers, and widespread 
publicity. A strike, for example, can- 
not take place without a meeting and a 
vote; a successful boycott depends al- 
most entirely on effective publicity. 
The same is true of picketing. More- 
over, the effect on innocent third par- 
ties and the public is usually more ob- 
vious as to labor activities than as to 
the acts of employers. Pickets must 
use the streets; violence and damage 
to property and property rights fre- 
quently result, involving the union in 
the meshes of the conspiracy doctrine. 
Therefore, in suits for equitable relief, 
which almost inevitably follow, em- 


1928), 25 F. (2d.) 878, Aff’d. 33 F. (2d.) (C. C. A. 
5th, 1929, Aff’d. 281 U. S. 548 [1930]). 

“For a reasonably complete list of cases in 
which labor has appealed to courts of equity in 
labor disputes, see E. E. Witte, “Labor’s Resort 
to Injunctions,” Yale L. Journal, Vol. 89 (1930), 
pp. 374-387. 
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ployers are seldom at a loss for evidence 
' in support of a true bill. 

A case is not easily established to 
prove the unlawful activities of em- 
ployers. Blacklists and lockouts are 
in most jurisdictions unlawful and en- 
joinable, just as is the secondary boy- 
cott; but employees frequently ex- 
perience no little difficulty in getting 
sufficient evidence to support the facts 
alleged. -The reasons for this are 
clear. The very success of a blacklist 
depends upon secrecy, while lockouts 
may easily be made to appear as the 
result of economic forces rather than as 
prompted by malicious and unlawful 
motives of the employer. Further- 
more, employers do not need to act in 
concert in pursuing their purposes. 
Even when employers do act collec- 
tively, it is seldom necessary to bring 
` their operations out into the open to 
such an extent as to involve the doc- 
trine of conspiracy and thus provide 
grounds for equitable relief. 

The conclusion is that while the com- 
mon law of the states and the common 
law as embodied in the Sherman Act 
apply to both employers and employees, 
and while equity courts, state and Fed- 
eral, are open to employers and em- 
ployees alike, generally speaking, both 
law and equity are much more easily 
available to employers than to workers. 


ATTITUDE OF INDUSTRIALISTS 


The aid which judges have thus 
given employers in legal battles against 
organized labor has led many indus- 
trialists to believe that our current 
legal conceptions of private property 
and free enterprise actually sanctify, 
inter alia, the business man’s rights to 
employ or discharge at will, to set in- 
dustry in motion or shut it down, 
wherever and whenever he sees ad- 
vantage to himself in doing so. 

Trade unionism, for certain em- 
ployers, is an abomination; legislation 
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in support of collective bargaining may 
be legitimately resisted. Arthur H. 
Young, Vice-President of the United 
States Steel Corporation, on being 
awarded a gold medal for “outstand- 
ing and creative work in the field of 
industrial relations,” said with ref- 
erence to the then pending Wagner 
bill (a measure designed to protect 
workers in the exercise of their lawful 
righs to bargain collectively) that he 
would “rather go to jail or be con- 
victed as a felon” than abide by the 
provisions of that bill.“ In short, to 
chalenge the prerogatives of “free” 
business enterprise is to his mind a 
Bolshevist attack on the existing or- 
der, an autocratic denial of funda- 
mental “natural rights.” 


A Recent DEPARTURE 


Tae intervention of Government 
agercies on the side of labor as pro- 
vided under Section 7 (a) of the NIRA 
and in the new National Labor Rela- 
tions Act of 1935 is a recent departure. 
We are more accustomed to the use of 
governmental power by injunctions, 
damage suits, and militiamen. Such 
legislation as had been enacted pre- 
viously was rather limited in purpose. 
Its cbject was not to give shape to pre- 
conceived notions regarding the sort of 
bodies trade unions ought to be and the 
sort of thing they ought to do. The 
maim purpose was to legalize certain 
activities, already regarded by organ- 
ized labor as proper, which had been 
frustrated or denied by judicial con- 
struetion and intervention. Section 
7 (a. of the Recovery Act took positive 
steps to improve the position of labor. 
It sought to safeguard the workers 


4 Mew York Times, May 25, 1935. After the 
Houce Engineering decision (Release, 141), the 
Naticnal Association of Manufacturers on Sep- 
temb=r 11, 1984 issued a statement advising, 
even urging, employers to disregard the Labor 
Board’s ruling. . 
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against the inroads made by employers 
on their legal right to organize and 
bargain collectively, and to make na- 
tional in scope certain minimum re- 
quirements as to hours, wages, and 
working conditions. The Schechter 
decision destroyed what was thus done 
in Section 7 (a), and set at naught the 
social accomplishments of the Recov- 
ery Act. It also seems to have nar- 
rowed the constitutional scope of future 
legislation in both these fields. 

After a hundred years of struggle, 
labor leaders, during the last session of 
Congress, once more concentrated on 
reëstablishing trade unionism on a 
firm legal foundation. The National 
Labor Relations Act resulted, its chief 
purpose being to declare the right of 
workers to organize and bargain col- 
lectively through independently chosen 
representatives. It aimed specifically 
at outlawing such employer interfer- 
ence with labor’s unionizing and bar- 
gaining activities as would render col- 
lective action ineffective. 

Merely to declare by legislative 
enactment the right of workers to or- 
ganize and bargain collectively adds 
nothing whatever to the sum total of 
legal rights of labor. Organized labor 
has, as we have seen, enjoyed all this 
as a matter of law since the middle of 
the nineteenth century. What work- 
ers have not heretofore had is legal 
protection against the discriminatory 
conduct of employers when employees 
seek to organize and bargain collec- 
tively. So the important legal step 
made by recent legislation is not, as 
labor leaders seem to think, any legis- 
lative declaration of a right to organ- 
ize, but rather the legal safeguards now 
thrown around labor activities de- 
signed to make this preëxisting right 
effective. 

Prior to 1925 a number of Supreme 


45 Schechter Poultry Corp. v. U. S., 295 U. S. 
495 (1935). 
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Court judges had upheld such safe- 
guards, though always in dissent.“ 
In the now famous Railway Clerks 
case, the district and circuit courts 
and a unanimous Supreme Court sus- 
tained an injunction to prevent the 
railroad company from displacing the 
union with its own labor organization.“ 
But one should not apply the Rail- 
way Clerks case, however imposing as 
a precedent for Congressional legisla- 
tion, to situations which at first glance 
may appear analogous. Of first im- 
portance is the fact that this case in- 
volved a special statute. Further- 
more, this decision can be used as a 
precedent only in an industry where de- 
nial of the legal right of independent 
self-organization would “directly af- 
fect,” burden or obstruct interstate 
commerce, or where the organized 
power of labor is established, and 
where also there is no dispute among 
the workers themselves as to who are 
their legitimate representatives for 
purposes of collective bargaining. 


Masoriry REPRESENTATION 


The National Labor Boards have 
repeatedly held that persons chosen by 
the majority constitute the exclusive 
representation of all workers within ap- 
propriate bargaining units. This rule 
has now been embalmed in one of the 
provisions of the National Labor Re- 
lations Act, and a Government agency 
is endowed in case of dispute with 
power to decide which among the com- 
peting units is the one “appropriate 
for purposes of collective bargaining.” 
Justice Pitney’s observations in the 
Hitchman Coal case cast some doubt 
on the constitutionality of this pro- 
vision: 


46 For detailed discussion, see my article, “The 
Limits as to Effective Federal Control of the 
Employer-Employee Relationship,” Univ. of 
Pa. L. Rev., Jan. 1936. 

47 Case references, supra, n, 42 
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Whatever may be the advantages of 
“collective bargaining,” it is not bargaining 
at all, in any just sense, unless it is volun- 
tary on both sides. The same liberty 
which enables men to form unions, and 
through the unions to enter into agreements 
with employers willing to agree, entitles 
other men to remain independent of the 
union and other employers to agree with 
them to employ no man who owes any al- 
legiance or obligation to the union.48 


The last phrase of this quotation 
is overruled in both the Norris-La 
Guardia and the National Labor Rela- 
tions Acts, and there is good reason to 
believe that this outlawry of the “yel- 
low-dog” contract will pass the test of 
constitutionality. This Congressional 
banning of anti-union contracts is con- 
stitutional if it be regarded (as ob- 
viously it should be) as part and parcel 
of the more general provisions guaran- 
teeing the workers, in the exercise of 
their lawful rights of self-organization, 
freedom from interference, restraint, 
and coercion by employers. But other 
parts of Justice Pitney’s statement will 
doubtless stand the judicial test de- 
spite those provisions of the National 
Industrial Relations Act that seem to 
qualify them. For if, as the Justice 
says, collective bargaining is not bar- 
gaining at all unless it is voluntary, 
those who remain nonunion are de- 
prived of freedom of contract under 
any statute which forces them to ac- 
cept conditions of work as established 
by representatives of the majority. 


OBLIGATION OF EMPLOYERS 


One may experience even greater 
difficulty in seeking a judicial precedent 
for the much discussed Paragraph 5 of 
Section 8, declaring it “an unfair prac- 
tice” for an employer “to refuse to 
bargain collectively with representa- 
tives of his employees.” Precisely 


48 Hitchman Coal and Coke Co. v. Mitchell, 245 
U. S. 289 (1917), pp. 250-251. 
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what does this provision require of the 
emloyer? If it demands no more 
than a greater degree of congeniality 
in his dealing with emplovees, that he 
merely sit and listen to the appeals of 
his workmen, it is obviously of little 
valie. Construed as a positive legal 
obl. gation, its constitutionality is 
doubtful. If, in other words, this sec- 
tiom requires the employer, as the Na- 
tional Industrial Relations Board held 
uncer Section 7 (a), “to match their 
[union representatives] proposals, if 
unecceptable, with counter proposals,” 
the Supreme Court will be likely to 
interpose its veto.*9 


49 In re Houde Engineering Corp., N. L. R. B., 
No. 12 (Aug. 30, 1934), p. 35. The full state- 
menz of the Board on this point follows: “The 
righ- of employees to bargain collectively im- 
plies a duty on the part of the employer to bar- 
gain with their representatives. Without this 
duty to bargain the right to bargain would be 
sterile, . . . The employer is obligated by stat- 
ute to negotiate in good faith with his employees’ - 
representatives; to match their proposals, if un- 
acceptable, with counter proposals; and to make 
every reasonable effort to reach an agreement. 
Collective bargaining, then, is simply a means to 
anead. The end is agreement,” 

Te the same effect the Board ruled in In re 
Eag Rubber Co., N. L. R. B., No. 99 (Nov. 8, 
1934): Section 7 (a) imposed on the employer 
the duty “to enter into collective bargaining ne- 
gotictions with an open mind to match unaccept- 
able proposals with counter proposals and to 
exer: every reasonable effort to reach an agree- 
menz binding for an appropriate term.” P .157. 

In discussing this section, Dean W. H. Spenser 
follows the Labor Board’s construction of Sec- 
tion 7 (a). See his monograph, The National 
Labcr Relations Act (Chicago; University of Chi- 
cago Press, 1935), p. 21 et seq. 

Quite a different construction is placed on this 
section by Professor D, A. McCabe, an interpre- 
tatin which makes it mean something to the 
workers and eliminates much of the taint of in- 
valicity. He writes: 

“What this clause really means is not that the 
empoyer must bargain ‘collectively’ (which 
sees a contradiction in terms) but that he must 
not zefuse to allow his workers to bargain col- 
lectizely with him if they wish. It is concerned 
with the form of bargaining on the workers’ side. 
To make it clear that the choice whether the 
workers shall negotiate collectively now belongs 
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. As everyone knows, “liberty of con- 
tract” is not always so complete that 
it may not be regulated to promote and 
protect the general welfare. Circum- 
stances have, in fact, justified Congress 
in protecting the public interest against 
“injury resulting from a failure to ex- 
ercise the private right” of negotiation 
and agreement between employers and 
employees as to wages and hours." 
But should the Government under- 
take, as seems unlikely, to compel 
employers to confer and reach agree- 
ments with their workers, such com- 
pulsion will doubtless be unconstitu- 
tional. To uphold this sort of govern- 
mental action the court may have to 
indorse the proposition that trade 
unions are public welfare institutions, 
and as such entitled to legal and gov- 
ernmental sanction. Court opinions 
indicate no such outcome; rather they 
point to the opposite conclusion. 
Trade unions, the Supreme Court 
holds, “are not public institutions, 
charged by law with public or govern- 
mental duties, such as would render 
the maintenance of their membership 
a matter of direct concern of the gen- 
eral welfare.” 5! 


in law to the workers and not to the employer, 
it prohibits the employer from refusing to deal 
through the medium chosen by the workers, 
when that choice is the choice of a majority. 

“Obviously this statutory prohibition upon 
the employer does not insure the fixing of the 
terms of employment by an agreement between 
the employer and his workers collectively. The 
prohibition does not extend to a refusal by the 
employer to concede terms acceptable to the 
workers. And the Act leaves the workers as 
free:as before to refuse the terms offered by the 
employer. It is concerned with the form of ne- 
gotiation, not with the outcome of the negotia- 
tions, with the establishment of the right of the 
workers to choose the channel of negotiation re- 
gardless of the wishes of the employer, not with 
the securing of agreements.” The National 
Labor Relations Act (Princeton: Princeton Uni- 
versity Press, 1935), pp. 4-5. 

50 Wilson v. New, 243 U. S. 332 (1917), p. 353. 

5 Coppage v.Kan., 236 U.S. 1 (1918), pp. 16-17. 
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LIMITATION or GOVERNMENT AND 
Courts 


The attempt of government (if 
made) to force agreements between em- 
ployers and organized labor is not very 
different from enforcing a statute 
outlawing strikes. Both proceedings 
smack of compulsory arbitration, and 
this method of dealing with the indus- 
trial problem has found little favor 
among our judges. Compulsory arbi- 
tration involves unusual restrictions on 
both liberty and property. If it is to 
be justified, even as to public utilities, 
as to business “affected with a public 
interest,” and as to concerns having 
direct relation to interstate commerce, 
there must be circumstances of an 
ominous nature. Actually, it required 
“a nation-wide dispute over wages be- 
tween railroad companies and their 
train operatives, with a general strike, 
commercial paralysis, and grave loss 
and suffering overhanging the coun- 
try,” to sustain the Adamson Act of 
1916.2 Even then, it was not “too 
much” for the Supreme Court to say, 
in its opinion setting aside the com- 
pulsory provisions of the Kansas In- 
dustrial Court Act of 1920, * that the 
Adamson law went “to the border- 
line” of constitutionality. 

According to our courts, compulsory 
arbitration is the dead line beyond 
which government cannot, and perhaps 
should not, go in the effort to equalize 
labor’s bargaining strength. But does 
it follow that this entire realm of eco- 
nomic conflict is one in which judicial 
views as to what is economically and 
socially desirable should remain final 

52 Language of Chief Justice Taft in Wolf 
Packing Co. v. Court of Industrial Relations, 262 
U. S. 512 (1923), p. 542, with reference to the 
Adamson Act, and Wilson v. New, supra, n. 
50, where the Act was upheld. 

53 Wolf Packing Co. v. Court of Industrial Re- 
lations, ibid. See also, bid., 267 U. S. 55% 
(1925). 


the Duplex case. 
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and controlling? If there are limits 
to what even Federal and state legisla- 
tures can do, either effectively or con- 
stitutionally, the jurisdiction of courts 
should be even more narrowly re- 
stricted. It ought not to be necessary 
at this late date to urge that the legis- 
lature, not the court, “is the body 
which should declare what public pol- 
icy in regard to the industrial struggle 
demands.” The language quoted is 
that of Justice Brandeis, dissenting in 
Continuing, he said: 


By 1914 the ideas of the advocates of leg- 
islation had fairly crystallized upon the 
manner in which the inequality and uncer- 
tainty of the law should be removed. It 
was to be done by expressly legalizing cer- 
tain acts regardless of the effects produced 
by them upon other persons. As to them 
Congress was: to extract the element of 
injuria from the damages thereby inflicted, 
instead of leaving judges to determine ac- 
cording to their own economic and social 
views whether the damage inflicted on an 
employer in an industrial struggle was 
damnum absque injuria, because an incident 
of trade competition, or a legal injury, be- 
cause in their opinion, economically and 
socially objectionable. 


Score or GOVERNMENT AID 


In this process of establishing eco- 
nomic balance, government may aid. 
Congress may declare labor’s right to 
bargain collectively. Legislation, state 
and Federal, can do and has done more 
than this in behalf of labor. It has 
made ‘‘yellow-dog” contracts both ùn- 
enforceable and criminal. The writer 
believes that government can protect 
the workers against any other inter- 
ference, restraint, or coercion on the 
part of employers which would render 
ineffective labor’s lawful rights to or- 
ganize and bargain collectively. If 
the Executive may, without specific 
statutory authorization, appeal to a 
court of equity, as in the Debs case, to 


54954 U. S. 443 (1921), pp. 485-486. 
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prosect commerce and the mails from 
injury and interruption, certainly Con- 
gress can enact measures such as will 
safeguard the workers against dis- 
criinatory acts, the effect of which is 
to rander labor organizations and col- 
lectfve action ‘‘a mockery.” 5 

Despite the realistic manner in 
whieh Congress has recently ap- 
pro=ched this problem of the employer- 
employee relationship, the writer con- 
sides both Section 7 (a) and the Na- 
tioral Labor Relations Act, in certain 
resp2cts, unfortunate. This recent leg- 
islasion is of value as a declaration of 
the Dolicy on which our industrial rela- 
tiors must be built. It recognizes 
thaz the relations between working- 
men and employers are competitive, 
thaz organized competition is not harm- 
ful, and that the facts of our industrial 
situztion make it necessary to restrict 
in certain respects the accepted rights 
and powers of employers so as sub- 
stancially to correspond with the pow- 
ers =nd rights of trade ‘unions. 


INSUFFICIENCY OF LEGISLATION 


Ic so far as the National Labor 
Relztions Act is designed to safeguarc 
the workers in their right to organize 
and bargain collectively, free from in- 
terf=rence, restraint, and coercion of 
emp oyers, it is sound legislation. 
This legislation is defective in attempt- 
ing 0 much; in trying to appease con- 
flict= which do not admit of govern- 
meral settlement. It does not suffi- 
cienily distinguish between the nature 
of government and the nature of an 
organized economic group; it fails to 
differentiate sharply those functions 
whieh belong to government and those 
whieh must be left to trade unions. 

The writer indorses collective bar- 
gaing as sound public policy, but in- 

55 Gee, in this connection, the opinion of Chief 
Justi= Hughes in the Railway Clerks case, 281 
U.S 348, pp. 570-71. # 


LABOR AND JUDICIAL INTERPRETATION 


sists that legislative fiat to achieve it is 


not enough. As a matter of policy ` 


collective bargaining is desirable, but 
labor cannot possess such power, even 
as a matter of law, in cases where it 
does not enjoy it as an economic fact. 
It is one thing for organized labor to 
have the right to bargain collectively 
in economic fact; it is quite a different 
thing to acquire such power by gift 
from government. . 

In the industrial battle, American 
labor has always depended too much 
on government support and too little 
on setting its own economic house in 
order and on organizing its own full 
strength. There is nothing in recent 
enactments effectively calculated, to 
correct this fault. If collective bar- 
gaining is to be effective there must be 
the support of a strong, disciplined 
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labor movement under competent lead- 
ership; and, so far, organized labor and 
organized capital, though surely hos- 
tile enough, have cotperated to abort 
this result. Until strong, united, and 
responsible organization is established 
on both sides, governmental measures, 
such as Section 7 (a) and the National 
Labor Relations Act, will only serve to 
draw more sharply the issues as to 
trade unionism versus company union- 
ism, craft versus industrial unionism, 
collective bargaining versus individual 
agreement, and so forth. Elements of 
conflict already only too inherent and 
apparent in the employer-employee 
relationship will be perilously exag- 
gerated, and the scope of judicial re- 
view in our industrial relations enor- 
mously extended. This outcome is, of 
course, highly undesirable. 


Alpheus Thomas Mason, Ph.D., is associate pro- 
fessor of politics at Princeton University. He was a 
member of the research staff of the Princeton Survey of 
New Jersey State Government in 1932, and lecturer 
at the Liberal Summer School, Cambridge, England, in 
1935. Heis author of “Organized Labor and the Law” | 
(1925), “Brandeis: Lawyer and Judge in the Modern 
State” (1983), and numerous articles in legal and po- 
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The Political Role of Labor 
By W. M. KIPLINGER 


HESE are the observations of a 
sidelines reporter. ` 

The sidelines are along the field in 
which the players are organized eme 
ployees (called labor) and organized 
corporation managements (called in- 
dustry). 

The field is political, as distinguished 
from economic. The play is to get the 
government to do things for one side or 
against the other side, instead of rely- 
ing wholly on doing it directly between 
the two sides, which is supposed to be 
the economic method. 

The government is a personalized 
thing. It is run by politicians, with a 
sprinkling of statesmen. The game is 
to persuade politicians to adopt labor 
policies, or to elect politicians who are 
already persuaded. The job of the 
politicians is to balance the interests 
of one side against the interests of the 
other side in such a way that a pre- 
ponderance of the voters will vote for 
the politicians, or groups of them, and 
keep them in office. 

It is, after all, a game. Perhaps a 
deep and serious game, in which welfare 
of millions is involved. Some choose 
to call it “warfare”; but that, surely, is 
too long-faced an attitude for this poli- 
tical field where ballots and votes are 
the deciding factors. 

Now, a reporter must report to some- 
body. This reporter, in this particular 
discussion, chooses to think in terms of 
reporting to those who are not members 
of the more or less organized groups, 
industry and labor. Call those outside 
these two groups “the public,” or “the 
consumers,” or anything you wish. 

This is something more than mere 
negative neutrality as between indus- 
try and labor. Combatants in this or 


any other field always assume that they 
are the only elements in the situation. 
Combatants are always shortsighted. 
Th2y may recognize that outside and 
beyond them is a sphere of interest far 
more important than they are, but they 
ass ume that they represent this broader 
splere. This applies to industry, and 
it applies to labor. Both cannot be 
right. Both have their own elements 
of special interest. Thus, objective 
attention to the positions of the com- 
batants without espousal of the cause of 
either is one way of approaching the 
thing called “public interest.” 


LABOR REPRESENTATION IN 
GOVERNMENT 


What about the political rôle of 
labor, as viewed from the sidelines? 

The first point is that labor has 
gained prestige and position under 
the Roosevelt administration. This is 
questioned by some labor men, on 
gro-inds that labor has not consolidated 
may of its gains. It is also denied by 
a few industrialists, on grounds that 
labor has not followed through its ap- 
pearance of gain by gathering com- 
mearsurate new membership. But the 
layman is safe in assuming that labor 
has gained. 

Gained what? Primarily, the some- 
whet vague public impression that it is 
all right for labor men and businessmen 
to sit down at the same Government 
tab.e and talk about public problems, 
about schemes of political government, 
as È the two were equal. It has come 
to be accepted, both by the public 
and by Government officials and poli- 
ticians, that “we must get labor in on 
this or that.” 

I- is something new under this ad- 


124 


Tue Poririca, RôLE or LABOR 


ministration. At least the high devel- 
opment of the old idea is new. For 
many years people have talked about 
the problem of ultimate equality of 
industry and labor in the governmental 
sphere, but the talk was fancy and 
philosophical—something for the fu- 
ture. Now, in a ragged sort of way, 
it has arrived. 

It cannot be claimed that equality 
of labor and industry in government 
has been achieved. Labor claims that 
it is merely an appearance of the real 
thing, a few drawings on the blue- 
prints, but not executed. Industry 
claims the contrary—that labor has 
gained more than its share of “rights” 
in government. To me, as a reporter, 
there seems not the slightest doubt, 
however, that the groundwork has been 
laid for something resembling equality 
of consideration in government. 

In NRA: Look at labor union presi- 
dents sitting alongside corporation 
presidents, both engaged in the busi- 
ness of being public officials or advisers 
to public officials; an Industrial Advis- 
ory Board and a Labor Advisory 
Board, of equal rank; both represented 
on compliance or enforcement bodies. 

As a consequence, there is a different 
public attitude toward labor in gov- 
ernment. It is now taken for granted 
that labor men and labor interest must 
be taken into the government. This is 
a bit of a contrast with governmental 
administrations of the past, where 
labor often was consulted in a spirit of 
veiled condescension—as something 
“liberal,” or as something “advanced,” 
or as something representing “smart 
politics.” 

This new public attitude is an im- 
ponderable sort of thing, difficult to 
prove, but I rank it as No. 1 develop- 
ment of the past three years in any 
consideration of the political rôle of 
labor. 

Has it “worked”? No, not very 
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well. There was no perfect harmony 
between the councils of labor and 
industry. And NRA fell. But the 
idea was established, and the idea is the 
thing. 


Rieut or CoLLECTIVE BARGAINING 


The legal recognition of the right of 
collective bargaining seems to me to be 
a secondary point—big, but secondary 
to the new public attitude discussed 
above. Most observers put it first. 
The reason I put it second is this: It 
gave labor no “rights” which it did not 
already have. It gave merely legal 
recognition of a right, and legal elbow- 
room in which to operate in gaining the 
fulfillment of the right. 

Besides, the legal recognition of the 
right of collective bargaining is still in 
the twilight zone. Until the Supreme 
Court passes on the constitutionality 
of the Wagner Labor Disputes Act and 
the Guffey Coal Act, we shall not know 
precisely where we stand. 


LABOR INFLUENCE IN CONGRESS 


Shift the gaze to Congress. In the 
legislative field, labor is strong. It is 
stronger in proportion to its organized 
numbers than any other pressure group 
in our population. Possible exceptions 
are veterans and farmers, but the force 
of the veterans is more or less tempo- 
rary, and the farmers are more numer- 
ous, in their organizational aspects, 
than union labor men. 

When it comes to pressure on Con- 
gress, one union labor man is not equal 
to one business man, for the business 
man is likely to be a “big shot” in his 
community. But one labor union can 
and does exert more effective pressure 
on Congress than one corporation rep- 
resenting the interests of a comparable 
number of persons. 

I do not mean to say that in the ag- 
gregate labor has more influence with 
Congress than business, for this is not 
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true. Congress is predominantly busi- 
ness minded. Its members are pre- 
dominantly buddies of the business 
men in their home districts. But 
when it comes to focusing on labor 
issues, the organized labor lobby can 
exert more pressure on members of 
Congress than business organizations 
can. 

One reason lies in the technical su- 
periority of labor lobbyists over busi- 
ness lobbyists. Labor lobbyists are 
harder-hitting. Union labor has the 
machinery for “passing the word down 
the line” to vote for Congressman A, 
and against Congressman B. It is the 
whisper method, and many an ex- 
Congressman (involuntarily ex) knows 
that the method is effective. 

Another reason lies in the greater 
degree of cohesiveness of labor in legis- 
lative issues. Labor unions may fight 
among themselves, but when it comes 
to a labor bill in Congress, they pretty 
much stick together. Business is more 


. . diversified in its interests. It is less 


homogeneous. 

To put it another way: Congress is 
more “afraid” of the American Federa- 
tion of Labor than of the Chamber of 
Commerce of the United States or the 
National Association of Manufacturers. 

Has organized labor’s influence with 
Congress increased during the past 
three years? I think it has, although 
this cannot be proved, and it can be 
controverted. Certainly labor has not 
gained many of the bills for which it 
fought. The 30-hour bill is the best 
example. But this is an example of a 
bill which labor says it wants, but 
which, actually, a large proportion of 
its members do not want. There is 
no zeal behind labor’s espousal of it. 
It is regarded more in the light of a 
“good thing for the future.” 

Money is a big factor in all Con- 
gressional fights and political cam- 
paigns and other efforts to sway gov- 


Tue ANNALS OF THE AtrericAan ACADEMY 


ernment. Labor does not have much 
money, and business has plenty of 
money. This is one reason why busi- 
ness influence (putting it all together) 
is greater in politics than labor in- 
fluence. Add the close relationship 
existing between the “boss” and the, 
employee in the thousands of small 
businesses in this country. The boss 
swings votes by “speaking to a few of 
the boys.” This is effective, election- 
wise. But labor has superior form of 
organization. Politically it is still the 
urder dog, but it is coming up. 


OUTLOOK ror A Lapor Parry 


Turn to the outlook for a labor party. 
A majority of labor union members and 
labor leaders do not want it. A mi- 
ncrity, but a growing minority, want 
it. The growth of sentiment for a 
labor party is noticeable mainly among 
ths more vigorous industry unions. 

My observation is that labor is far 
frem ripe for a labor party. This ob- 
servation is not based on any consider- 
ation of whether a labor party would 
be a good thing or a bad thing, but 
merely on consideration of what it 
taxes to make a new party. It takes 
focused issues and it takes leaders, and 
organized labor does not yet have suffi- 
cient of either. 

American politics are headed toward 
some sort of third party. I do not 
know what, and I do not know when. 
I think in terms of 1940 as the year 
when a third party will play an impor- 
tamt part in national elections. It will 
noz win. It may even swing the elec- 
tion to the conservative party, the 
Republican Party, at the expense of the 
somewhat more “liberal” party, the 
Democrats. I doubt whether labor 
wil form the nucleus of this party. I 
doubt whether labor leaders will take 
the lead in it. Probably it will be or- 
gamized by others—by politicians, It 
will be more or less socialistic. Labor 
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probably will go along with it, not as 
a unit, but split. Jt may mean the end 
of the labor strategy of the past, of 
the policy of focusing labor votes on 
selected candidates of the two old-line 
parties who are favorable to labor 
principles. 

As for the political influence of labor 
in the 1936 elections, it is reasonably 
certain that this will go overwhelm- 
ingly for Roosevelt. Union labor in- 
fluence will be more solidly behind one 
presidential candidate than at any 
election in recent history. Not with 
whole-hearted enthusiasm will labor 
vote for Roosevelt. He is only “half 
satisfactory.” But at least he has 
swung Government policies in the di- 
rection of recognizing principles for 
which labor has fought. This is 
enough to make him “pro labor.” 
There are plenty of dyed-in-the-wool 
Republicans among labor leaders, and 
they will work for the Republican 
ticket. But they are in the minority 
in 1936. 

This does not mean any permanent 
marriage between labor and the Demo- 
cratic Party, for labor is not in the 
mood to marry any party. It merely 
means that labor will plug hard for the 
head of the ticket of the party which 
has tried to do a lot of things for labor 
since 1933. As for supporting the 
head of the ticket with members of 
Congress of the same party, that is a 
different question. On that, labor will 
be bipartisan, selective and ‘“‘choosey.” 


Dancers TO LABOR 


Labor faces certain dangers which 
are evident from the sidelines. 

There is the danger that it will rely 
upon government to gain for it the 
rights and privileges for which hereto- 
fore it has fought with its own strong 
right arm. Government, in a pater- 
nalistic attitude toward labor, may 
soften labor’s muscles. Workmen, if 
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they: are guaranteed collective bar- 
gaining by law, may see no urgent need 
to join labor unions. This does not 
seem to be an imminent danger, mainly 
because the law covering the right of 
collective bargaining does not, all by 
itself, produce the fact of collective bar- 
gaining. 

In this connection, note that gov- 
ernment under the Roosevelt régime 
has regarded the interests of labor as 
going far beyond the interests of the 
American Federation of Labor. Gov- 
ernment assumes to look out for the 
rights of workingmen en masse, as 
distinguished from those who have 
joined labor unions. Thus, the Amer- 
ican Federation of Labor, which as- 
sumes that it has genuinely at heart 
the interests of all workingmen, actu- 
ally has a rival in the Government. 
Hence there is a division of views within 
union labor ranks as to the ultimate 
wisdom of relying too strongly on gov- 
ernment. 

There is the danger that in the 
political field labor will ask too much, 
or ask too much too rapidly. For ex- 
ample, from the sidelines it looks doubt- 
ful whether industry during the past 
three years could have afforded the 
30-hour week, with proportionately 
higher pay rolls. It seems doubtful 
whether the economic system could 
have made this transition without 
causing new troubles to the public. 
It seems evident that shorter hours are 
economically inevitable (although no 
attempt is made in this discussion to 
say precisely when or what hours). But 
if labor presses too fast toward its goal 
of shorter hours, it may cause a public 
reaction, displayed through political 
channels. 

There is the danger of excessive 
rigidity in union wage scales. The best 
example lies in construction wages. It 
seems that construction could have 
been stimulated a ‘year or more ago by 
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concessions on hourly wage scales. 
Labor needed the work; the country 
needed the construction. Labor could 
have had less skinny weekly, monthly, 
or yearly pay envelopes; the country 
could have had the buildings; the 
country could have been relieved of 
some relief costs. Yet labor feared to 
compromise on the appearance of wage 
scales. Actually it did compromise, 
for it lost income. 

Furthermore, as everyone knows, 
there are ways of “beating the scale”; 
there are bootlegging methods in con- 
tracting. Whether this is reprehensible 
or not is one point. That it is a fact 
is the point presented here. If labor 
does not turn its attention more to the 
problem of annual income of workers, 
as distinguished from hourly rates, 
then government will do it, in many 
and devious ways. To whatever ex- 
tent this happens, labor will lose posi- 
tion in its claim to speak for all workers, 
or for the public. It is a point to 
which labor must pay more atten- 
tion if it is to play well its political 
rôle. 

For a rough parallel, look to the agri- 
cultural field. Government has made 
farm relief a major item in its recovery 
program. Government has subsidized 
farming. Yet now government has 
served notice on farmers that they are 
not entitled to subsidy merely for their 
own sakes, but more for the sake of 
public interest, and only to the extent 
that farm improvement means general 
improvement. This is not the whole 
story, but it is enough to suggest to wise 
labor men that their cause and their 
demands must be checked continually 
in the light of whether they serve the 
broad public interest. If they do not, 
government will do it. 

There is danger of squabbles within 
labor. Example: Industry versus craft 
unions, Lewis et al. versus Green et al. 
From the sidelines it seems too much to 
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expect absolute solidarity in workers. 
Tere is no such thing in business or in 
anv other big group. Just as govern- 
ment now regulates major fights be- 
tween industrial giants, so government 
wil move toward regulation or com- 
position of fights between labor groups, 
if -hey seem to endanger what is con- 
cerved to be public interest. 

There is danger that labor will neg- 
lec opportunities to “sell” itself to the 
public. This is a complex subject, 
and there is space for only a hint as to 
wkat is meant. It relates to what 
is called “publicity” or “publie rela- 
tions.” It relates to “education.” 
Orzanized labor has certain ideas of 
wkat will be good for the public. 
Examples: 30-hour work week, and 
Federal licensing of corporations doing 
interstate business. If these are good, 
then they must be “sold,” not as 
“tights” of labor, but as schemes bene- 
ficial to the public. Labor has done a 
serni-good job in the past, but it could 
do much better. 

Similarly, it seems that labor leaders 
mizht do more to “sell” employers on 
the advantages to employers of collec- 
tive bargaining. In many plants and 
mëny industries, it has worked well. 
The benefit to the management, and 
incirectly to the consuming public, can 
be demonstrated. The explanatory or 
persuasive approach, in many cases, 
could be made an aid to the demanding 
and belligerent approach. Not al- 
wavs, but occasionally. 


DHANGED ATTITUDE OF BUSINESS 


Sow turn to business, or industry, 
or “the enemy.” 

The resistance of most large employ- 
ers to advances in the labor movement 
is Loo well known to need extended 
comment here. There is no need to 
report the interminable harangue be- 
twzen industry and labor as to what 
the faults of the other side are. Ons 
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major fact stands out to the observer 
on the sidelines. It is this: 

Employers since 1930 have made 
much progress toward recognizing the 
rights, privileges, and interests of em- 
ployees en masse. In 1930, the talk 
of keeping up wages, of putting wages 
before dividends, was something new 
and something encouraging. Since 
NRA collapsed, there has been much 
cutting of wages and lengthening of 
hours, but the fact of greater signifi- 
cance is that there have been more cases 
of maintenance of code wages and 
hours. Industry got accustomed to 
them, and keptthem. Would industry 
have done so without pressure from 
labor organizations? I doubt it. 

Despite resolutions of manufacturers’ 
associations, the spirit of coöperation 
with labor, and understanding of labor 
aims, is noticeably higher among busi- 
ness men now than five years ago. 
This will be denied by belligerent labor 
men. They will roar that Toryism is 
ineradicable among big employers, that 
employers will grant nothing to labor 
except what labor squeezes out of them. 
There is some truth in this. All I am 
saying is that there is less truth in it 
today than five years ago. Employers 
have made measurable swings toward 
liberal treatment of employees. 


Tue Near FUTURE 
Look to the future. Tome, from the 
sidelines, the prospects look like this: 
Union membership will gain rapidly 
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in the next two or three years. The 
collective bargaining law will be a 
help (a) if it is held constitutional, or 
(b) if it is held unconstitutional. (The 
latter will fan the wrath of workers and 
make easier the task of organizers.) 

Labor will increase its economic 
strength. 

Labor will increase its political 
strength, but less noticeably than in 
the past three years. Much effort 
must be spent in consolidating position. 

A labor party is not imminent, but a 
third party in which labor is influential 
seems probable, perhaps by 1940. 

Labor must and will gain new lead- 
ers, younger leaders. Many of these 
are now coming up through the ranks. 
Most of them are not radical in the 
communistic sense. Most are capital- 
istic. The labor movement will con- 
tinue essentially capitalistic. 

Industry unions will gain at the ex- 
pense of craft unions. Political policy 
will tend to encourage industry unions. 

Industrial employers may go through 
a period of reaction against labor de- 
mands in the next two or three years, 
but much depends on whether labor 
is reasonable or intelligent in its de- 
mands. At any rate, industry will 
not react so far as its general position 
in the pre-depression era. 

In all these developments, political 
forces will play more of a part, not less 
of a part, than in the past. Labor has 
gone deep into government, and gov- 
ernment will go deeper into labor. 
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Coal Labor Legislation: A Case 
By W. Jerr Lauck 


HE movement for legislation to 

stabilize the bituminous mining 
industry, as at present crystallized in 
the Bituminous Coal Conservation Act 
of 1935, or the Guffey-Snyder Bill, is an 
outgrowth of the most significant and 
fundamental economic and social de- 
velopment in America since the close 
of the World War. It represents a 
revolutionary change in the traditional 
policies of the United Mine Workers of 
America, developed under the presiden- 
tial administration of John L. Lewis,} 
which has in turn revolutionized the 
procedure and objectives of organized 
labor in America. The Guffey-Snyder 
Bill should therefore be looked upon 
as the legislative expression of an evo- 
lutionary stage in a movement—not as 
yet completed—which holds forth great 
hope for all workers in our country, 
whether they labor by hand or brain. 


LABOR SEEKS GOVERNMENT 
SUPPORT 


The first indication of a departure by 
the United Mine Workers from their 
long established policy of depending 
solely upon their collective economic 
strength in obtaining their objectives 
occurred on the eve of the protracted 
coal strike of 1922, when President 
Lewis, in testifying before the Bland 
Committee of the House of Represent- 
atives, which was considering legisla- 


1 Mr. John L, Lewis has been president of the 
United Mine Workers of America since 1919. 
The various legislative proposals—the Watson 
bill of 1926, the Davis-Kelly bill of 1932-1933, 
and the Guffey-Snyder Bill of 1935, reflecting 
the successive stages in the new policies evolved 
by Mr. Lewis and his associates—have, in their 
original form or as submitted to the Congress, 
been drafted by Mr. Henry Warrum, chief 
counsel of the Miners’ Union. 


tioa to meet the emergency then exist- 
ing, declared that “some national 
authority over the coal industry is 
necessary, call it what you may,” ? 
and recommended that the Coal Com- 
mission which was being considered by 
the Committee be made up of an equal 
number of representatives of the 
miners, the operators, and the public. 

These statements were notable as 
merking the first instance in the United 
States where the head of a powerful 
union and a leading member of the 
Anerican Federation of Labor advo- 
cazed direct public control of an in- 
dustry and demanded that representa- 
tives of his union share in such an 
agency. Before that time, standard, 
recognized labor organizations had in- 
variably stressed the importance of. 
economic power as a means of attaining 
thair ends and had opposed all forms of 
governmental interference. But the 
mne workers’ leadership had already 
leerned from conditions in their indus- 
trv that what was of vital need to the 
labor movement was a code of indus- 
trial rights and safeguards, or, in other 
words, an “industrial bill of rights” 
aralogous to the personal and civil 
tights in the Constitution, which the 
Government would guarantee to in- 
dustrial workers. 

The mine workers had attained to 
tkis unprecedented point of view (and 
one of great wisdom and farseeing 
labor statesmanship, as subsequent 
events demonstrated) after many years 
of heroie effort, vast expenditures of 
tkeir resources, and unexampled human 
secrifice, in what seemed to be a futile 


2 Hearings before House Committee on Labor, 
April 3, 1922, 67th Cong., 2nd Sess., pp. 197, 
220, 251. 
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movement, because of overproduction, 
to organize and standardize effectively 
labor conditions in the chaotic, over- 
developed, bituminous coal mining 
industry. 


Backerounp or Davis-KELLY 
Bru 


It was not until after the breakdown 
of the Jacksonville Agreement with the 
operators in 1927, however, that the 
leaders of the union decided that the 
only effective means of relief for the 
industry was Federal legislation pro- 
viding for its stabilization. The im- 
mediate cause of its fruition was a 
Senatorial investigation in that year 
of a serious strike in Western Pennsyl- 
vania. At the conclusion of these 
hearings, the United Mine Workers 
submitted a coal stabilization bill to the 
Senate. It was known as the Watson 
bill. Hearings were held on it by the 
Senate Committee on Interstate Com- 
merce from December 14, 1928 to 
January 23, 1929. No action on the 
bill was secured during 1929, but it 
was reintroduced by Senator Watson 
on January 4, 1930. The stress of 
the depression, both upon Congress 
and the United Mine Workers, pre- 
vented further consideration of the 
measure for two years. Late in 1931, 
however, the Watson bill was com- 
pletely revised, and in January 1932, 
in identical form was introduced in 
the Senate by Senator James J. Davis 
and in the House of Representatives 
by the late Representative Clyde 
Kelly, both from Pennsylvania. 

The proposed legislation came to be 
generally designated as the “Davis- 
Kelly bill.” It was fundamentally 
designed to secure the maximum degree 
of coöperation within the industry 
consonant with the minimum degree 
of Government interference. As a 
condition of the privileges granted to 
producers, the fundamental right of 
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labor to organize and bargain collec- 
tively was guaranteed. Legally it 
was founded on the principle that the 
Federal Government could license and 
impose any reasonable conditions on 
the conduct of corporations engaged 
in interstate commerce. The labor 
provisions became so important in 
their subsequent effect on legislation 
that in their fundamental aspect they 
may be quoted, as follows: 


Licensees and their employees shall exert 
every reasonable effort to make and main- 
tain agreements concerning wages and 
working conditions and to settle disputes 
in connection therewith; and in the making 
of such agreements the licensees may nego- 
tiate collectively through an operators’ 
association or by representatives of their 
own choosing, and the employees shall 
have the right to deal collectively by repre- 
sentatives of their own choosing without 
interference or coercion exercised by their 
employers. No such licensee becoming a 
member of a marketing pool or joint selling 
association shall make it a condition of em- 
ployment that the employee shall not join 
a labor organization, but the right of the 
mine workers employed by such corpora- 
tions to organize and maintain their own 
organization and to deal collectively 
through chosen representatives shall not be 
denied or abridged in any way whatsoever. 


Hearings on the bill were conducted 
by the Senate Committee on Mines 
and Mining from March 14 to June 2, 
1932, Each of the members of the 
Senate Subcommittee submitted sep- 
arate recommendations to the full 
Committee on Mines and Mining. 
Although the proponents of the Davis- 
Kelly measure felt assured of a favor- 
able result in the Senate and the House, 
could an opportunity be secured for 
members to vote, they were unable to 
obtain favorable action by the Senate 
Committee on Mines and Mining and 
to bring the measure to a vote before 
the close of the Seventy-second Con- 


gress. 
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Mr. Lewis's RECOMMENDATIONS 


President Lewis of the United Mine 
Workers, in the meantime, however, 
had already advanced a new construc- 
tive program which discounted a possi- 
ble failure of the Davis-Kelly bill to 
receive favorable action. 

Because of the growing avalanche of 
deflation which threatened to destroy 
all forms of business enterprise during 
the latter half of 1932 and the first half 
of 1933, leading bankers and industrial- 
ists became aroused as to the necessity 
of devising some means for stabilizing 
prices and production, and put forward 
measures for the suspension of the anti- 
trust laws, which would enable manu- 
facturers and other producers to enter 
into stabilization agreements under 
the supervision of the Department of 
Justice, the Federal Trade Commission, 
or some other governmental agency. 
In the early part of 1933 there were 
approximately thirty measures of this 
type seeking Congressional approval. 

So far as the bituminous coal mining 
industry was concerned, Mr. Lewis 
came to the conclusion that instead of 
another prolonged fight for special 
legislation for its stabilization, the 
wiser and quicker course to pursue was 
to stimulate the existing tendencies 
towards general industrial stabilization, 
and to make a condition to their at- 
tainment the acceptance of labor’s 
right to organize and bargain collec- 
tively through representatives of their 
own choosing. Heappeared, therefore, 
on February 17, 1933, before the Sen- 
ate Committee on Finance, which was 
then taking testimony from leading 
industrialists and financiers as to plans 
for economic recovery, and advocated 
a program of general industrial stabi- 
lization under a suspension of the anti- 
trust laws with appropriate guarantees 
to labor, the fundamental concession 
to be the right to organize and bargain 
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collactively through freely chosen rep- 
resentatives. After reviewing the crit- 
ical condition of affairs which then 
existed, Mr. Lewis made the following 
constructive recommendations: 


Congress shall pass a joint resolution 
deckxring a state of national emergency, 
to efectuate intelligent organization of the 
industrial and financial activities of the 
Nafion. 

A Board of Emergency Control should 
be created. It should be composed of 
representatives of industry, labor, agricul- 
ture, and finance. It should be given 
plemary emergency power, under the direc- 
tior. of the President. 

The Board should be instructed to reduce 
the hours of labor, and the number of days 
in zhe work-week, to a point where the 
industrial machinery of the Nation can 
substantially take up the slack of unem- 
ployment, and under conditions where labor 
is cecorded the right of collective bargaining 
thrcugh representatives of its own choosing. 

This Board should also be instructed to 
stabilize the prices of , . . commodities 
to a point that will express reasonable 
retarn to the producers thereof. 

The Board should be given such other 
inszructions as to fundamental economic 
plaaning and other matters, in accordance 
with the judgment of the Congress. 


EnActmMentT or NIRA 


These proposals, together with the 
precedents established by the discus- 
sion of the temporarily defeated Davis- 
Kelly bill, resulted in the formulation 
of the National Industrial Recovery 
Act of June 1933. A few weeks after 
the administration of President Roose- 
vet assumed office, the then Under- 
Secretary of State, Mr. Raymond 
Mobley, commissioned Mr. James P. 
Warburg to assemble all proponents 
of basic plans for economic recovery 
foz the purpose of common discussion 
and the development, if possible, of a 
single proposal which could be made 
the basis of legislative enactment. 
Advocates of outstanding plans, to- 
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gether with representatives of indus- 
trial interests which would be affected 
thereby, met together, under the chair- 
manship of Senator Robert F. Wagner, 
for the purpose of critical discussion 
and constructive legislation. Included 
in the conference were representatives 
of the United Mine Workers of America. 

After a prolonged presentation of 
various plans, a committee was ap- 
pointed to draft tentative legislation 
and submit it to a subsequent meeting 
for consideration and action. This 
committee adopted the recommenda- 
tions advanced before the Senate Fi- 
nance Committee by Mr. Lewis, by 
drafting a bill for the stabilization of all 
basic industries under the supervision 
of a Federal commission. Each in- 
dustry was to be licensed. Prices and 
production were to be stabilized under 
a suspension of the anti-trust laws. 
Labor, on the other hand, was to be 
granted the right to organize and bar- 
gain collectively through representa- 
tives of its own choosing, and other 
fundamental guarantees including the 
elimination of individual contracts as 
expressed in the Davis-Kelly Coal Bill. 
Economic recovery was thus to be 
attained through a policy of price 
and production stabilization, reém- 
ployment through reduction of hours 
and increased mass purchasing power, 
and business stability by the restora- 
tion of reasonable profits. 

The licensing feature of the proposed 
legislation was later subordinated by 
the conference committee to the basic 
principle of codperative action under 
codes of fair competition. The labor 
guarantees were retained as originally 
proposed, and became the famous 
Sections 7 (a) and 7 (b) of the National 
Industrial Recovery Act. 


Farturr or NIRA 


But the Recovery Act in operation 
did not yield the results expected, or 


Sar 
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bear out the intent of its framers and 
proponents. Under its administration 
there was no economic planning. Sec- 
tion 7 (b), which had envisaged the 
formulation of labor provisions of codes 
through collective bargaining between 
representatives of employers and em- 
ployees, was nullified in practice by 
permitting employers to submit labor 
provisions of proposed codes without 
even going through the formality of 
consulting their employees. Section 
7 (a), instead of constituting a funda- 
mental guarantee to industrial workers, 
under the Recovery Administration 
was reduced to a mere privilege which 
could be secured if labor had the eco- 
nomic strength to secure it. An analo- 
gous situation would exist in political 
life under the Bill of Rights of the Fed- 
eral Constitution were a powerful 
government to say to its individual 
citizens that they might enjoy freedom 
of speech and assembly, or trial by 
jury, were they able to force compli- 
ance with these rights. 

The one imperishable achievement 
of the Recovery Administration, how- 
ever, was that it did arrest deflation 
by granting industrialists the right to 
come together to fix prices and produc- 
tion schedules, and that it did develop 
an upward turn towards economic 
recovery by stimulating reémployment 
through an initial reduction in hours of 
employment and by an increase in 
wages or mass purchasing power. Its 
inability to advance beyond this point, 
however, constitutes the most funda- 
mental and unpardonable failure of the 
tragic epoch in which the Recovery 
Act was so hopefully conceived as the 
instrument for establishing a new era 
in industry and democracy. 

Hope of the effectiveness of NIRA 
was finally destroyed by the attitude 
and procedure of its administration as 
to code authorities. The grotesque 
ruling was made that “industrial self- 
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government” meant the control of 
industry by the management of in- 
dustry. Labor and consumers were 
debarred from any actual participation. 
As a consequence, when President 
Roosevelt made his splendid appeal in 
March 1984 to the assembled code 
authorities, asking that they place a 
minimum emphasis upon profits and 
a maximum emphasis upon reémploy- 
ment and wage advances in the interest 
of further recovery, and when the code 
authorities refused to accept such a 
procedure and the National Recovery 
Administration failed to require their 
compliance, it was evident that the 
end had come. The significance of the 
adverse opinion of the Supreme Court, 
more than a year later, was no more 
than the writing of a judicial finis to 
an institution that had long ceased 
to hold forth any hope for real indus- 
trial recovery and reform. 


BACKGROUND OF GuFFEY-SNYDER 
Bır 


The effect of the code authorities 
upon the Bituminous Coal Code 
worked out disastrously, but quite 
differently from that in other indus- 
tries. It did not consist of permitting 
increased profits to interfere with re- 
employment and recovery, but on the 
contrary, brought about a collapse of 
the price structure and a trend to- 
wards pre-code destructive, competi- 
tive practices. In other words, the 
coal producers, because of conflicting 
groups of interests, were unable effec- 
tually to govern themselves. The 
United Mine Workers, although nom- 
inally represented on the National 
Code Authority, were practically de- 
barred from influencing its policies 
or from using its coercive powers to 
maintain code standards. 

The menacing situation which de- 
veloped during the latter half of 1934 
made necessary an attempt to devise 
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legislation which would anticipate the 
ultimate collapse of the Bituminous 
Coal Code. At this time, conferences 
were already in progress between the 
representatives of the United Mine 
Workers and of the operators, relative 
to the creation of a national coal re- 
serve through an excise tax on ton- 
nage, the proceeds of which would be 
used to purchase and retire excess lands 
and mines. A supplementary section 
was proposed by the representatives of 
the Mine Workers establishing the 
principles and standards of the Recov- 
ery Act supplemented by provisions 
for production control under the super- 
vision of a separate governmental 
commission. 

After a series of meetings the repre- 
sentatives of the operators, while fa- 
vorable to new legislation of the form 
proposed, were unable to reach an 
agreement among themselves as to its 
various provisions. It was therefore 
decided that the United Mine Workers 
should draft and submit legislation to 
Congress which the different groups of 
operators would support as a whole, or 
seek to amend or oppose, as their 
attitude might be. Under this ar- 
rangement the legislation now known 
as the National Coal Conservation Act, 
or the Guffey-Snyder Bill, was formu- 
lated and enacted. 

The bill as originally submitted in- 
cluded two titles, the first dealing with 
the regulation of the industry, and the 
second with the creation of a national 
coal reserve. Its sanction was based 
on the declaration by Congress that 
bituminous coal in its production and 
distribution substantially affected inter- 
state commerce, was affected with a 
national public interest, and should be 
regarded as a public utility. 


FEATURES or GUFFEY-SNYDER BILL 


The bill as submitted to Congress 
contained the following features: 
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1. It established in the Department 
of the Interior a National Bituminous 
Coal Commission of five members to 
be appointed by the President, three to 
be disinterested, and one each of the 
producers and of employees. 

2. It imposed an excise tax of 25 
per cent on the selling price of all coal 
at the mine, with a drawback of 99 
per cent of this tax to producers who 
would accept and comply with the code 
of fair competition as set out in the bill. 

8. The code as embodied in the bill 
provided for a National Coal Producers 
Board and twenty-four district boards 
for the purpose of controlling national 
production and allotting quotas to the 
districts and individual mines. 

4. It also provided for a minimum 
f.o.b. mine price to be determined by 
the average cost of production of coal 
in the respective districts, and maxi- 
mum prices sufficient to provide a fair 
return on investment, both to be de- 
termined by the district boards subject 
to review by the commission. 

5. It authorized codperative market- 
ing agencies. 

6. The rights of employees were 
embodied in a section which followed 
the general outline of Section 7 (a) 
of the Recovery Act. 

7. It established a Coal Labor Board 
for the settlement of differences be- 
tween producers and mine workers, to 
consist of three members to be ap- 
pointed by the President, one to be 
impartial, and the other two to be 
representatives of employers and em- 
ployees. 

8. Fundamental emphasis wasplaced 
on collective bargaining between opera- 
tors and mine workers; when producers 
- of more than one half of the annual 
tonnage of the nation and representa- 
tives of more than one half of all em- 
ployees agreed upon maximum hours of 
labor, these maximum hours should be 
observed by all code members; when 
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any collective wage agreement was 
made between more than one half of 
the producers in any district or groups 
of districts and more than one half of 
the employees, the wages agreed upon 
should be accepted as the minimum 
wages for all such classifications of 
labor by the code members affected. 

9. It stipulated that the Interstate 
Commerce Commission should issue 
no certificates of convenience or neces- 
sity authorizing extension of railroad 
facilities for the service of mines pro- 
ducing bituminous coal except upon 
approval of the Coal Commission. 

10. Title II, which was designed to 
promote coal conservation and grad- 
ually to stabilize mining operations 
by concentrating production in low- 
cost operations, provided that upon 
approval by the Coal Commission, the 
Secretary of the Interior was author- 
ized to condemn or to purchase lands 
containing bituminous coal deposits 
suitable for mining; such lands to 
constitute a national coal reserve. 

To effectuate this plan, the bill au- 
thorized a bond issue of $300,000,000 
and levied a tax of 10 cents per ton 
on the annual bituminous coal output, 
40 per cent to go into a sinking fund, 
and 60 per cent into a fund for the 
rehabilitation of miners displaced from 
employment by the operation of Title 
II. 


GROWTH OF Co6PERATION 


The most impressive point developed 
by the hearings was the evolutionary 
growth within the industry of the recog- 
nition of the necessity for coöperation 
and stabilization. Such a spirit was 
characteristic of only a small group of 
operators when the Davis-Kelly bill 
was under discussion in 1932. During 
the discussion of the Guffey bill, how- 
ever, only a few opposed it in its en- 
tirety. A small group wished to have 
further experience under a code before 
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permanent legislation was attempted, 
but the majority advocated the basic 
intent of the Guffey bill to stabilize 
the industry through permanent legis- 
lation, although many urged the elimi- 
nation of the provisions as to produc- 
tion control, the establishment of a 
national coal ‘reserve, and proposed 
other amendments. 

Had the bill been dependent upon 
the support of the industry alone, the 
opposition would have been negligible. 
The bitter struggle over its enactment 
arose from the opposition of power 
utilities and the railroads which de- 
sired cheap fuel at whatever social cost, 
and reactionary industrial and banking 
groups who feared that the passage of 
the bill would set a precedent for regu- 
latory measures affecting their own 
interests. 


CHANGES IN Gurrey BILL 


As finally approved, Title II of the 
bill and the sections of Title I provid- 
ing for production control were elimi- 
nated. In the case of the latter, how- 
ever, the Bituminous Coal Commission 
was directed to make a thorough study 
of the subject as well as of the rehabili- 
tation of unemployed mine workers, 
and submit its recommendations to 
the Congress at its next session. 

Other amendments restricted mem- 
bership on the Commission to publie 
representatives, and reduced the excise 
tax to 15 per cent with a drawback of 
90 per cent. One important addition 
was also made providing for the ap- 
pointment of a Consumers Counsel, 
with an independent status and staff. 

It is thought that amendments will 
be later proposed by the United Mine 
Workers for reëstablishing a coal re- 
serve and rehabilitating unemployed 
mine workers. Such an amendment is 
essential to the orderly stabilization of 
the industry with a minimum degree of 
dislocation of mining operations and 
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coal mining communities. It is also 
favored by conservationists and con- 
sumers, as it would ultimately center 
production in mines of lowest cost and 
most efficient administration. 


New Recovery Act RECOMMENDED 


Before the Guffey bill was intro- 
duced in Congress, President Lewis 
of the United Mine Workers inaugu- 
rated the drafting of a new industrial 
recovery act by the American Federa- 
tion of Labor, to be submitted to Con- 
gress when the existing law expired. 
Presumably this action was inspired 
by these considerations: (1) that the 
general labor movement should not be 
negative but should clear new ground 
for the advance of economic and social 
reform; (2) that the stabilization of 
the mass production manufacturing 
industries under governmental super- 
vision would facilitate the organization 
of their working forces into industrial 
unions; and (3) that such legislation 
would constitute an anchor to the lee- 
ward should the Guffey bill fail to re- 
ceive favorable action. 

A conference committee during the 
winter of 1934-1935, under the chair- 
manship of William Green, took up 
these suggestions of the United Mine 
Workers and formulated a new indus- 
trial recovery bill which was submitted 
to the Congress by Senator O’Mahoney. 
But in some of its fundamental aspects 
this bill did not meet with the sugges- 
tions of the representatives of the 
United Mine Workers, who reserved 
the privilege of proposing amendments 
when the bill came up for consideration 
in the Senate. The most important 
deleted provisions were: (1) a permis- 
sive provision that Government credit 
should be placed directly back of a 
planned program for accelerating pro- 
duction and reémployment, to be 
invoked only in the event that existing 
measures did not prove effective; (2) 
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price and production controls for the 
basic manufacturing industries as well 
as for natural resource industries; (3) 
creation of a National Planning Coun- 
cil to develop a general program for 
the coérdination, stabilization, and 
orderly development of the basic in- 
dustries; and (4) a provision authoriz- 
ing the Industrial Commission, created 
by the bill, to appoint public trustees 
to take over and operate recalcitrant 
industries in accordance with the pro- 
visions of the bill. 


Devetopment or Minzr Workers’ 
VIEWPOINT 


The suggestion originally made in 
the year 1922 for Government control 
of the coal industry by John L. Lewis, 
and, practically inaugurated in the 
Watson bituminous coal mining stabi- 
lization bill of 1927, has thus, through 
its progressive development during the 
past eight years, been so extended as 
to become the most significant and 
effective movement at the present time 
directed towards the attainment of 
constructive policies of economic and 
social advancement. 

In the beginning, the United Mine 
Workers believed and asserted that 
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with the guarantee to employees of 
the right to organize and bargain 
collectively, coal and other industries 
could be successfully unionized. They 
discovered through experience, how- 
ever, that although this statement was 
correct as far as union organization 
was concerned, no real gains in the 
wages and living standards of union 
membership could be accomplished 
without the application under Federal 
agencies of price and production con- 
trols to our over-capacitated natural 
resource and manufacturing industries; 
that orderly economic improvement 
in the life of industrial workers and 
their families was dependent on sound 
economic planning; that the success 
of the movement for the mine workers 
themselves was also dependent upon 
the establishment of equally as strong 
industrial unions in other natural 
resource and mass production indus- 
tries; and, finally, that if the objectives 
sought could not be reached without a 
Constitutional Amendment authorizing 
the Federal Government to legislate on 
hours of work, wages, price and produc- 
tion controls, and economic planning, 
such an amendment should be proposed 
and pushed to successful ratification. 


W. Jett Lauck is an economist, Washington, D. C. 
Some of his public activities include service as expert 
on railway economics before arbitration boards for 
Brotherhoods of Locomotive Firemen and Engineers, 
1912-1919, expert on the committee on branch, chain, 
and group banking, Federal Reserve Banks, 1931; on 
the House of Representatives special committee on Gov- 
ernment competition with private business, and on the 
New York Power Authority, 1983; economist for various 
labor organizations, 1919-19383, and for the Grain 
Marketing Company, 1924-1925. He is author and 
editor of numerous works on economic and labor subjects. 


The National Labor Boards 


By Liorp K. Garrison 


INCE August 1933 there have been 
three successive national labor 
boards, each engaged in applying the 
principle, first embodied in Section 7 
(a) of the Recovery Act, that employees 
should have the right to bargain collec- 
tively and to organize and select repre- 
sentatives for that purpose, free from 
the interference of their employers. 
There were also, during that period 
and until the Recovery Act was voided, 
seven or eight boards, some set 
up under codes, others specially ap- 
pointed by the President, applying 
the same principle in certain specific 
industries. Within the confines of 
this article I can make only passing 
reference to these industry boards,! 
important though some of them were. 
The national boards were: (1) The 
National Labor Board of August 1983, 
appointed: by the President under the 
general authority of the Recovery Act 
—a bipartisan body of leading indus- 
trialists and labor representatives ? 
under the chairmanship of Senator 
Wagner; (2) its successor, the National 
Labor Relations Board of July 19384, 
appointed by the President under a 
joint resolution of Congress of June 
19, 1934—an impartial three-man 
board è of which I was the first chair- 


1 For details of their history see generally 
Labor Relations Boards by Lewis L. Lorwin 
and Arthur Wubnig, Washington, D. C: The 
Brookings Institution, 1935, 457 pp. 

2The final composition of the Board was: 
Industrialists: Walter C. Teagle, Louis E. Kir- 
stein, Henry S. Dennison, Ernest Draper, Pierre 
S. du Pont. Labor representatives: Leo Wolman, 
William Green, John L. Lewis, George L. Berry, 
Dr. Francis J. Haas. Vice-chairmen: Leon C. 
Marshall, S. Clay Williams. 

3 Consisting of Harry A. Millis, Edwin S. 
Smith, and myself. I retired in November 1934 
and Francis Biddle became chairman. 


man; and (3) the new National Labor 
Relations Board of August 1935—like- 
wise a three-man impartial board,‘ ap- 
pointed by the President under the 
National Labor Relations Act of July 
5, 1935. 

My own experience thus began in 
the middle of these sequences. Our 
board took office after a year of pioneer- 
ing by Senator Wagner and his col- 
leagues. We inherited their able staff; 
we were guided by their policies; our 
difficulties were small in comparison 
with theirs. And yet the problems 
facing us were numerous. We had 
first of all to decide what sort of a body 
we should be. The joint resolution 
authorized us to “investigate” issues 
arising under Section 7 (a), but gave 
us no power (except in conducting 
elections of employee representatives) 
to subpcena witnesses or records or to 
make binding orders. Under these 
circumstances there were some who 
thought that when controversies arose 
under 7 (a), we should, instead of ad- 
judicating them like a court, merely 
bring the parties together and try to 
effect a settlement, failing which we 
should pass on to the next case. The 
alternatives were to avoid mediation 
altogether and sit as a court, or to at- 
tempt a combination of both functions. 
The history of the National Labor 
Board made it clear which way we 
should go. 


A QUASI-JUDICIAL TRIBUNAL 


In the early months of its existence 
that Board pursued, with considerable 
success, a policy of pure mediation. 
The prestige of its membership was 


4 Consisting of Joseph Warren Madden, chair- 
man; Edwin S. Smith, and John M. Carmody. 
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great, and the disposition to obey the 
Recovery Act was still strong. The 
Board therefore was able at first to 
effect many settlements, based chiefly 
on its device of holding elections of 
employee representatives when em- 
ployers challenged the representative 
capacity of unions. 

But as the months went by, the diff- 
culties multiplied. Under the stimu- 
lus of 7 (a), unionization went forward 
at a rapid rate. Coincidentally there 
took place a still more rapid increase 
in the number and the membership of 
company unions, inspired and often 
openly organized by employers opposed 
to trade unionism. It has been re- 
liably estimated ë that more than 60 
per cent of all company unions were 
organized after the passage of the 
Recovery Act, covering almost twice 
as many workers as before, and that 
by the end of 1934 they embraced 
altogether some 2,500,000 workers— 
not far from the total membership of 
the American Federation of Labor. 
This phenomenal growth of company 
unions has had no counterpart in any 
other country. It created numerous 
points of conflict, many plants having 
both company unions and trade unions 
competing for membership and for 
the right to represent the employees. 

In addition, many employers refused 
to recognize or deal with trade unions, 
while others, in order to stave off 
unionization, discharged employees 
who were active in organization work. 
In industries where employers and 
unions were accustomed to dealing with 
one another, these difficulties rarely 


5 See the statistics in Labor and the Govern- 
ment, edited by Alfred L. Bernheim and Dorothy 
Van Doren, pp. 78, 79. (Published for the 
Twentieth Century Fund, Ine, by McGraw- 
Hill Book Co., New York, 1935, 373 pp.) By 
“company union” I mean any plant organization, 
however designated, whose members and repre- 
sentatives are restricted to employees within 
the plant. . . 
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arose; but at the time of the Recovery 
Act these industries represented but a 
small segment of the whole, while the 
total membership in trade unions was 
less than 10 per cent of those gainfully 
employed throughout the country. 
Consequently, as the trade unions be- 
gan to campaign in the unorganized 
industries, and as their efforts were 
countered by the tactics I have de- 
scribed, bitter controversies were en- 
gendered; there was a strike wave inthe 
summer of 1938 (as later in the summer 
of 1934); and the Board began to be 
flooded with cases which, after the first 
honeymoon period of its success, were 
too acrimonious for amicable settle- 
ment. 

‘The Board was further hampered by 
differences which arose between its 
industry and labor members as to the 
interpretation of Section 7 (a). Fi- 
nally, the members were too busy with 
their own affairs to be able to sit upon 
the increasing number of cases. As 
time went by, cases were frequently 
heard by only one member of the 
Board, and sometimes only by a mem- 
ber of the staff. The inability of the 
Board to act unitedly, promptly, and 
decisively, diminished its prestige, to 
which further blows were dealt by 
open defiance on the part of the Weir- 
ton Steel Company, the Budd Manu- 
facturing Company, and others; and by 
its failure to settle the threatened auto- 
mobile strike—a controversy which 
was taken over by General Johnson and 
settled by the President in March 
1934, 

The net result was that after the first 
few months the Board gradually lost 
all effectiveness as a mediating agency 
and evolved into a quasi-judicial tri- 
bunal issuing written opinions in each 
case, which were prepared by the legal 
staff, mailed to the members for ap- 
proval, and rarely complied with. 
The joint resolution of June 19, 1934, 
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by which Congress authorized the 
creation of salaried, full-time boards 
with a certain semblance of power, was 
intended to cure these weaknesses. 
As the sequel showed, it was not 
enough. But we did not know that at 
the time. 


QUASI-JUDICIAL Functions or NA- 
TIONAL LABOR RELATIONS BOARD 


As we reviewed this history in the 
early weeks of July 1934, and worked 
over the docket of nearly a hundred 
unfinished cases inherited from the 
Wagner board, with new ones coming 
in daily, it became quite clear that we 
could not act as both mediator and 
judge. There was not time; and a 
mediator, who suggests compromises, 
cannot also be a judge, who applies 
principles. We must be one or the 
other. If we were to be mediators 
only, most of the cases before us would 
remain undisposed of, for they could 
not be settled by agreement. We 
were unwilling to pass these cases by, 
because Section 7 (a) was the law and 
we had been set up to bring about 
compliance with it. Therefore we de- 
termined to sit as judges and not to 
engage in mediation. 

This conclusion was strengthened by 
the Executive Order creating our 
board, which provided that our findings 
should not be questioned by any other 
executive agency of the Government. 
This meant that we were in a position 
to furnish, by a series of opinions, a 
much needed clarification of the mean- 
ing of Section 7 (a). The work of clari- 
fication had been begun and carried to 
significant lengths in the opinions of 
the Wagner board, but conflicting inter- 
pretations had upon occasion been 
issued by General Johnson and Donald 
Richberg, and in several instances the 
NRA had reopened and reconsidered 
eases decided by the Board. The ef- 
fect of the Executive Order was now to 


THE ANNALS OF THE AMERICAN ACADEMY 


concentrate in our own board the ex- 
clusive interpretation of 7 (a). 

Save for a few exceptional instances 
—the Aluminum Company strike, the 
textile strike, several arbitrations, and 
a threatened strike of all the seamen 
on the Atlantic Coast, which we 
succeeded in averting—we adhered 
throughout to the policy of avoiding 
mediation, and stuck to the job of 
hearing cases and applying the law in 
written opinions. A distinction must, 
however, be made between our own 
activities and those of our agencies. 
Staff members assisted the Department 
of Labor’s conciliators in settling the 
very bitter trucking strike in Minne- 
apolis, the protracted strike of miners 
of the Anaconda Copper Company, and 
a number of less acute controversies. 
Our regional boards were at all 
times active in mediation. This brings 
me to a discussion of those boards 
and of the whole problem of organiza- 
tion. i 


Tue REGIONAL Lasor BOARDS 


The National Labor Board in Octo- 
ber 1933 had begun to establish regional 
boards, and by the time we took office 
these boards were functioning in 
twenty different cities throughout the 
country. They dealt, generally speak- 
ing, only with cases involving com- 
plaints of 7 (a) violation. Strikes and 
threatened strikes not involving 7 (a) 
were handled by conciliators of the De- 
partment of Labor. Each board con- 
sisted of a fairly large group of mem- 
bers representing industry, labor, and 
the public, aided by a full-time salaried 
director appointed by- the national 
board. Up to July 1, 1984 they had 
handled 4,447 cases involving over 
1,500,000 workers, and 2,633 of these 
cases had been settled by agreements 
between the parties. Another 1,258 
had been disposed of as a result of 
rulings or recommendations or by 
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other appropriate methods.’ Only the 
residue found their way to the national 
board. It was obvious that the work 
of the boards should be kept up and, 
wherever possible, strengthened. 
Throughout the summer of 1934 we 
devoted much effort to the building up 
of this regional machinery. New field 
directors were added; changes of per- 
sonnel were effected at some spots; 
the membership of the boards was 
enlarged; territorial readjustments were 
made; and a code of procedure was 
promulgated. By the time the sys- 
tem was completed, the regional boards 
had a total membership of 544 men 
- and women, and there were regional 
offices in twenty-four cities. Over the 
two years of their existence the re- 
gional boards appear to have handled 
some ten thousand cases involving in 
‘the neighborhood of three million 
workers; 7 and at least three quarters 
of these cases were locally disposed of. 
Obviously, such an enormous volume 
of controversies could not be handled 
by improvised agencies, created almost 
overnight, without stresses and strains 
in the machinery. A few of the re- 
gional boards did not function smoothly 
because of personal differences among 
the members or because of weak lead- 
ership by the directors. In one or 
two boards the labor and industrial 
members were in open conflict. In 
these boards the mistake had been 
made of attempting to convene the 
full membership in all important cases, 
which generally resulted in heated 
opposition between the labor and in- 
dustrial groups. The most successful 


8 These statistics are from the second monthly 
report of the National Labor Relations Board, Re- 
lease No. 160, Sept. 26, 1934, The figure of work- 
ers involved should not be relied on too literally. 

7 These statistics are from the second (supra, 
n. 6) and the sixth monthly reports of the National 
Labor Relations Board (release dated Feb. 13, 
1935), with estimates by the author for the period 
of Jan. to June 1935. 


boards were those in which the direc- 
tors called upon only a few members 
per case—generally one representative 
each of labor, industry, and the public 
—teams or combinations of persons be- 
ing selected who, as experience showed, 
could work harmoniously together. The 
New York board was a good example of 
this type. The most novel experiment 
was that of the Philadelphia board, 
which, with great success, developed the 
technique of a two-man panel—one la- 
bor leader and one industrialist acting 
jointly upon each case without any 
public chairman (in whose presence 
there was a tendency for the labor and 
industrial representatives each to turn 
advocate). On the whole, the boards 
functioned with remarkable effective- 
ness and with very little friction. 

In the early months the cases which 
came in to us from the regional boards 
(cases they could not dispose of locally) 
were not always in such shape that 
we could pass upon them finally. 
There were frequent gaps in the testi- 
mony, so that often we had to send the 
cases back for further testimony or call 
the witnesses to Washington and hear 
the cases ourselves from the beginning. 
Gradually, however, we perfected the 
procedure so that in most instances we 
simply heard argument in Washington 
by the attorneys or representatives of 
both sides and made our final decision 
on the basis of the testimony and rec- 
ords in the case. It was fortunate for 
us that in most of the early cases we 
were forced to hear witnesses—em- 
ployees, union leaders, foremen, super- 
intendents, plant officials, and others— 
because the experience gave us an in- 
sight into the human problems in- 
volved and the weight to be accorded 
certain kinds of testimony. 


INTERPRETING SECTION 7 (a) 


Altogether, our Board handed down 
234 written opinioris, following closely 
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the precedents contained in the 136 
opinions of the National Labor Board. 
Both boards declared the following acts 
to be in violation of Section 7 (a): 

1. To restrain or interfere with the 
right of employees to join labor organiza- 
tions of their own choosing. “Yellow- 
dog” contracts (rarely used any more) 
and threats and intimidation (more 
frequent among small employers than 
among large ones) were included under 
this heading. 

2. To initiate, organize, dominate, or 
contribute financial support to a com- 
pany union. This ruling meant that 
employees could, if they wished, form 
and.maintain an inside union; but if 
their employer did so for them and 
induced them to join it or to remain in 
it by intimations of his desires, or by 
financial support (such as extra pay- 
ments or bonuses to the employee 
representatives), he was unlawfully 
interfering with the freedom of his men 
to organize as they saw fit—provided 
that the union existed, among other 
things, for the purpose of dealing with 
the employer about working conditions 
or terms of employment. If it existed 
exclusively for picnics, welfare work, 
and so forth, it did not fall within the 
field of 7 (a). No one who has not sat 
in judgment on these cases can appreci- 
ate the extent to which, without any 
actual threats or intimidation, em- 
ployees can be induced, for fear of 
losing favor or even losing their jobs, 
to follow the obvious wishes of their 
foremen, superintendents, and plant 
officials in the matter of organization. 
It is worth noting that in some three 
hundred cases 8 the boards conducted 
employee elections by secret ballot 


8 See Emily Clark Brown, “Selection of Em- 
ployees’ Representatives,” Monthly Labor Re- 
view, Vol. 40, No. 1 (Jan. 1935), pp. 1—18; George 
Shaw Wheeler, “Employee Elections Conducted 
by National Labor Relations Board,” ibid., 
Vol. 40, No. 5 (May 1936), pp. 1149-54. 
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and chat in the great majority, com- 
pany union plans were decisively out- 
voted in favor of trade unions, although 
in many if not most of these cases, 
the kulk of the employees had previ- 
ously joined the company unions. 
Comzany unions were the free choice 
of the majority in a little over one 
quar=r of the cases, and they polled 
altogether about one third of the 
votes 

8. To discharge (or demote) employees 
becarze they joined or were active in a 
labor union. The bulk of the cases 
brouzht before the boards were of this 
sort. Sometimes the charges were un- 
foun=ed, sometimes there was insuf- - 
ficien= evidence to substantiate them; 
but in most of the cases the charges 
were proved to the satisfaction of the 
boars, 

4. To refuse to bargain collectively 
with she representatives selected by a ma- 
jority of the employees in any given 
appr priate bargaining unit. The repre- 
senicives so selected are the exclusive 
representatives of all the employees in 
the -nit for the purposes of collective 
barg=ining. This is the so-called “ma- 
jorit~ rule,” the most controversial of 
all o=the boards’ decisions, and the most 
stremnously opposed by organized em- 
ploysrs. The National Labor Board 
laid the groundwork for this rule when 
it decided that “the right to bargain 
collectively,” which 7 (a) guaranteed 
to employees through their representa- 
tives, imposed upon employers a cor- 
relazve duty to bargain collectively 
witk thoserepresentatives. (Thisduty 
meart, not that employers would have 
to reach agreements where agreements 
were impossible, but simply that they 
shou d make a sincere effort to agree.) 
The conclusion thus arrived at ac- 
corded not only with the obvious pur- 
pose: of the Recovery Act but with 
plaiz common sense, and it was con- 
sisteatly followed by our board. 
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The minority question 


But the question soon arose: With 
whom should the employer bargain 
where there were two groups of repre- 
sentatives, one speaking for the ma- 
jority of his employees and the other 
for the minority? Various answers 
were given.to this question. On Feb- 
ruary 1, 1984, in an Executive Order 
ratifying the National Labor Board’s 
election procedure, the President pro- 
mulgated the majority rule. Two 
days later, however, General Johnson 
and Donald Richberg publicly inter- 
preted the Order in such a way as to 
permit an employer to bargain sep- 
arately with the majority and minority 
groups, instead of with the majority 
as the exclusive representative of all. 
Three weeks later, in the Denver Tram- 
way case, in a short opinion without 
discussion, the National Labor Board 
(Mr. du Pont dissenting) applied the 
majority rule. Another three weeks 
passed, and on March 25 in the Presi- 
dent’s announcement of the settlement 
of the threatened automobile strike, 
which was agreed to by the American 
Federation of Labor, the majority rule 
was ignored and a system of bargaining 
between employers and composite com- 
mittees representative of the different 
groups was projected.’ 

But that was not the final word. 
On June 19, 1934, the joint resolution 
of Congress authorizing the creation 
of our board, in its provision for elec- 
tions impliedly at least contained the 
majority rule. But the Congressional 
intent was not very clear; Congress had 
failed in the same session to act upon 


? The A. F. of L. soon repented, and later 
withdrew from, this agreement. But the Presi- 
dent, in extending the automobile code on Jan. 
31, 1935, incorporated the principles of the agree- 
ment into the code, and reconstituted the Auto- 
mobile Labor Board (set up under the agree- 
ment) as a code board. 
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the Wagner bill, expressly applying 
the majority rule to all industries in 
interstate commerce, but had at the 
same time enacted the majority rule 
with respect to railroads. Congress 
having adjourned, the President, un- 
der authority of the joint resolution, 
appointed the National Steel Labor 
Relations Board (June 28, 1934), and 
in his Executive Order expressly em- 
bodied the majority rule. But one 
day later, in his Executive Order creat- 
ing our board, no mention of the ma- 
jority rule was made. 


The Houde case 


With this somewhat uncertain back- 
ground the issue was squarely pre- 
sented for our determination in the 
Houde case, which we heard on July 
24. We devoted to no other case so 
much thought and discussion as to this 
one. We heard the witnesses at 
length—officers of a federal labor union 
which concededly represented a ma- 
jority of the employees; the head of a 
company union (the minority organiza- 
tion) who enjoyed the prestige of his 
position and his agreeable contacts with 
the management; and officials of the 
company who, while they apparently 
had not initiated the company union, 
looked with favor upon it and evidently 
wanted to keep it strongly in the picture 
as an offset to the majority union. 

We studied the history of collective 
bargaining, and found that the Na- 
tional War Labor Board appointed by 
President Wilson, with William How- 
ard Taft and Frank P. Walsh as joint 
chairmen, had promulgated the major- 
ity rule in a number of its most impor- 
tant cases; that the Railroad Labor 
Board, created by Congress in 1920, 
had consistently applied the rule; and 
that, so far as we could ascertain, all 
or nearly all of the company union 
plans in the country provided that the 
representatives elected by the majority 


144 


should deal for everybody, with no 
provision for minority representation. 
We finally concluded that the major- 
ity rule was the only one which would 
make the collective bargaining provi- 
sions of Section 7 (a) work; that Con- 
gress had intended 7 (a) to work; and 
that the law should be construed ac- 
cordingly. We applied the rule there- 
after in a series of cases, defining its 
extent and limitations; and it was later 
embodied in the President’s Executive 
Order of September 26, 1934 creating 
the Textile Labor Relations Board, and 
in the National Labor Relations Act 
of July 5, 1935. It still remains a con- 
troversial issue, and is so often mis- 
understood that a summary of its 
rationale may not be out of place. 


Majority rule 

The majority rule starts with the 
conception of a “bargaining unit,” 
which, as the National Labor Relations 
Act later stated, may be the “employer 
unit, craft unit, plant unit, or other 
unit,” to be determined in each case, 
according to the circumstances, by the 
board. A unit is simply a particular 
group of employees whose occupations 
and activities are so similar that it is 
logical, practical, or customary to 
specify the terms of employment of all 
of them in a single collective bargaining 
agreement with the employer; example: 
a plant (like the Houde Company) with 
homogeneous operations performed by 
semiskilled workers, and no sharply 
defined crafts, departments, or special- 
ized groups. For such a unit it is not 
practical (as the Houde Company con- 
ceded) to have anything but a single 


agreement regulating the hours, the- 


wages, and the working conditions of 
all for a specified period; you cannot 
give one group one kind of agreement 
and another group another where both 
are doing the same sort of work. With 
whom, then, should the employer nego- 
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tiat= and make the agreement (assum- 
ing That an agreement can be reached) 
whee a majority of the employees in 
the unit are represented by one or- 
ganization and the minority by another? 

The common-sense answer is, with 
the majority organization. And the 
practical consequences of not making 
this the rule are obvious. The em- 
plozer who does not wish to reach an 
agræment will confer separately with 
the rival organizations, ad infinitum, 
plazing off one against the other and 
dec_ning to contract with either be- 
cause the other has not yet been fully 
head from. Moreover, if he is finally 
prezared to grant a wage increase or 
som2 other favor, he will choose to 
promulgate it through the weaker 
orgenization (typically a company 
unicn) in order to lessen the prestige 
and membership of the stronger—a 
subéle form of interference with the 
self-rrganization of the men. There- 
fore if it is desirable to encourage 
genmine collective bargaining and the 
maing of collective agreements, the 
emrloyer’s responsibility to negotiate 
wit= the majority organization alone 
must be fixed. That these ends are 
desizable, as promoting industrial peace 
anc. economic and social welfare, was 
the central and expressed assumption 
of Ihe Recovery Act, and the main 
purpose of Section 7 (a). 

Critics of the majority rule concen- 
tra= upon the apparent injustice to 
mimority organizations. But is there 
any injustice? Will a minority organi- 
zation within a bargaining unit be 
like y to get a better contract for all 
the men in the unit, including its 
ow , than the majority? Is any con- 
trazt at all likely to be negotiated ifthe 
emzloyer is at liberty to shuttle the 
negotiations indefinitely from one or- 
gan zation to the other, back and forth? 
All =xperience answers, No. 

Eut should not the minority have at 
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least some voice in the negotiations? 
In the Houde opinion, in the Presi- 
dent’s Executive Orders applying the 
majority rule, and in the National 
Labor Relations Act, the minority 
were given the right to present griev- 
ances, to make their wishes known. 

But may not the majority organiza- 
tion in fact negotiate a contract which, 
while applying to all, treats the mem- 
bers of the minority inequitably and 
unjustly? The answer is that such a 
contract might be made, majority rule 
or no majority rule, if the employer was 
willing, but that if an unscrupulous 
majority sought the aid of the Board 
against an unwilling employer, neither 
the Board (as we held in the Houde 
case) nor any court reviewing the 
Board’s orders would be justified in 
helping the majority to oppress the 
minority. There is a fundamental 
maxim of law that “he who seeks equity 
must do equity.” 


THE PROBLEM OF ENFORCEMENT 


The record of our board in obtaining 
compliance with its rulings was not 
much more successful than that of the 
National Labor Board. There were 
only two means of enforcement, and 
neither was satisfactory. The first 
was, upon noncompliance by an em- 
ployer, to refer the case to the NRA 
for removal of his Blue Eagle. If he 
was dependent directly or indirectly 
upon Government contracts, this sanc- 
tion was effective, and indeed too effec- 
tive from the viewpoint of justice, 
since there was no feasible method of 
obtaining a judicial review of Blue 
Eagle removals. In these cases the 
mere threat of removal put the em- 
ployer at the mercy of the Board. 
But in most cases it meant nothing, 
and then the only recourse was to refer 
the matter to the Department of Justice 
for prosecution in the courts, which 
would have been too slow and cumber- 


145 


some to accomplish anything, and was 
not attempted by the Department 
except in a few ill-starred cases. 

As was true of the National Labor 
Board, our record of compliance de- 
clined the longer we were in office. 
As a result of the heat engendered by 
the Houde opinion, a number of large 
employers refused to permit the Board 
to hold elections of their workers and 
tied up our election orders (authorized 
by the joint resolution of Congress) 
in the courts. The prestige of the 
Board suffered further when in January 
1935, as an aftermath of the Jennings 
case, in which the Board asserted its 
right to hear matters normally refer- 
able to the Newspaper Industrial 
Board, the President in substance di- 
rected the Board not to take jurisdic- 
tion over any cases in industries having 
a labor relations board set up by code. 
These industries included publishing, 
bituminous coal, and (presently) auto- 
mobiles. Four months later the Re- 
covery Act was held unconstitutional 
and the Board virtually ceased to func- 
tion. At about this time Senator 
Wagner’s bill for the creation of a 
board with real power, which in an 
earlier version had failed to come to 
a vote in the 1934 session, was reported 
out and soon passed overwhelmingly, 
becoming law on July 5, 1935 (the 
National Labor Relations Act). 


Tur New NATIONAL LABOR 
RELATIONS BOARD 


The Act wrote into law the substance 
of the interpretations of Section 7 (a) 
which I have summarized above, and 
the substance of the election procedure 
developed by the boards. Its original 
features were the enforcement provi- 
sions. It gave to the new National 
Labor Relations Board which it created 
full power to subpoena witnesses and 
records, and to make orders enforce- 
able (and reviewable) by a summary 
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and expeditious proceeding based on 
the record, and without the necessity 
of a new trial, in any of the several 
circuit courts of appeal. The Board 
is an independent agency of the Gov- 
ernment and has exclusive and supreme 
jurisdiction to administer the Act, 
which applies to all interstate com- 
merce except the railroads.” Since 
the Board and its agencies have been 
' given no mediatory functions, it has 
discontinued the old regional boards, 
while retaining the regional directors 
as agents to assist in the preparation 
and hearing of cases. 

The extensive powers of the Board 
will not- become practically effective 


10 The Railway Labor Act as amended in 1934 
contains collective bargaining provisions analo- 
gous to those in the National Labor Relations 
Act, and created the National Mediation Board 
to administer them. 
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until they have been passed upon by 
the Supreme Court. The constitution- 
ality of the Act has been sharply chal- 
lenzed, and it seems certain that during 
the coming year the Board will be 
enneshed in litigation leading to the 
Supreme Court, as to the outcome of 
wh ch I do not choose to prophesy. 
If the Act is sustained and held applica- 
ble to all industries buying or shipping 
gocds or materials in interstate com- 
me-ce, it will have a profound and 
incalculable influence in shaping the 
labor relations of the future. And the 
Board’s responsibilities, in passing 
upen company unions, in dealing with 
the duty to bargain collectively, and 
in delimiting collective bargaining units 
in particular cases—which may affect 
the struggle between craft unions and 
incustrial unions—will be among the 
grevest of any agency of government. 
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The Goals of Organized Labor 


By WILLIAM GREEN 


HE labor movement is a folk 

movement with its roots in human 
need and desire. There have always 
been in all nations that very large 
group of persons called the common 
people who do the work which the na- 
tion requires. These common people, 
with their love of life, their ambitions 
for their children, their desire for homes 
and a longing for a feeling of security 
against the usual catastrophes that be- 
fall them, have invariably undertaken 
by organization and by revolt to deal 
with situations that interfered with the 
attainment of these purposes. Com- 
mon people have rarely been protected 
by law or personal advantage so as to 
be able to secure justice or redress of 
injury, but they early found that in 
union lies strength. 


Tur FUNDAMENTAL PURPOSE 


Fundamentally, the purpose of the 
organized labor movement is justice 
for the underprivileged. Whether the 
injustice is social, political, or economic, 
the labor movement adjusts itself to 
the combat. Early in the history of 
this country, when property ownership 
was a requisite for suffrage, unions got 
back of the manhood suffrage move- 
ment. Another early cause to which 
unions rallied was free public educa- 
tion, followed by a movement forlegis- 
lation to regulate the work day. 

In such movements, as well as be- 
cause of economic necessity, local 
unions found the strength of federated 
movement, the first of which took form 
in amalgamated central bodies for in- 
dustrial communities. With technical 
progress in transportation organizing 
industry on a national basis came or- 


ganization of craft unions on a corre- 
sponding scale. Then came attempts 
to organize a national labor federation. 
So we have in the United States of to- 
day a labor movement through which 
common people seek redress of wrong 
at the hands of business and society. 
This movement has taken on several 
forms and names which have been more 
or less related and continuous. At 
present it is a national organization 
known as the American Federation of 
Labor which society accepts as the 
spokesman for those who work for 
wages. 

Now, as in all centuries of recorded 
history, the organized labor movement 
is trying to get justice in daily living for 
those who work for others, and to pro- 
vide for them better opportunities for 
a good living. In the long-term goals 
of the movement abide the idealism and 
the visions that nourish it with the in- 
extinguishable power of spiritual ob- 
jectives. What men want determines 
the manner of their living. Those 
who see in the organized labor move- 
ment the way to assure wage earners 
justice as citizens as well as workers, 
and to have more of the material op- 
portunities for more comfortable living 
and participation in the cultural op- 
portunities of the times, have given it 
devotion that represents the highest 
services of its members. Only a move- 
ment guided by high ideals will be nur- 
tured by the blood of its martyrs or 
will hold the devotion of practical men 
and women. The spirit of fraternity 
and fellowship has drawn workers to- 
gether in the cause of labor, and or- 
ganization has welded these ties into 
social power. The social power of the 
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labor movement rests upon the fact 
that its purposes are broad and hu- 
manitarian. Organized labor squares 
its immediate purposes and policies by 
its long-time objectives, which are to 
advance social welfare and spiritual 
satisfaction in living for the under- 
privileged. 


Reason ror ORGANIZATION 


The initial step in organized labor’s 
program is the organization of wage 
earners in unions. Unorganized work- 
ers have neither status nor identity in 
industry—they are treated merely as 
an element in the costs of production, 
to be hired or fired at the convenience 
of management. Unorganized workers 
have no part in deciding wages, hours, 
or other conditions of employment. 
They must have jobs to have incomes, 
so they accept whatever jobs are to be 
found on the terms offered—to do 
otherwise raises the threat of starva- 
tion. 

Organized wage earners believe that 
employment ought to rest on a con- 
tract mutually satisfactory to the par- 
ties concerned. To arrive at a mutual 
contract, the parties must have equal 
bargaining power. Individual wage 
earners cannot meet the employer on 
an equal footing; but united wage 
earners can send representatives to 
negotiate with employers, who can 
speak with that authority which the 
whole production staff represents. 

When collective bargaining is estab- 
lished, wage earners have acquired a 
new status. They are a recognized 
part of the industry. They then have 
a voice in fixing policies and standards 
to be followed by management—the 
production staff is recognized as an in- 
tegral part of the organization and not 
as commodities purchased at the low- 
est market price. Human welfare— 
the supreme purpose of civilization— 
is at issue in this everyday transaction. 


Tue ANNALS OF THE AMERICAN ACADEMY 


Rdations in the workshop determine 
the nature of the world in which the 
common people spend a major part of 
their lives. 


COLLECTIVE BARGAINING OPPOSED 


Zollective bargaining is a procedure 
based upon the principle that those 
concerned by decisions should have a 
vo.ce in their making. Since this pro- 
cedure can be applied to practically 
evary problem in the field of work rela- 
tiens—and human relations—it can be 
the means to an infinite variety of de- 
ve.opments. Because it puts the work- 
ers in a sufficiently powerful position to 
give them a voice in decisions, collec- 
tive bargaining is most relentlessly op- 
posed by employers who want no limi- 
tations on their power to distribute in- 
come of industry as best suits their 
interests. 

This country has long been proud of 
its industrial progress and of those cap- 
tams of industry whose names are in- 
separably connected with that develop- 
ment. Society has accepted the right 
of industrial investors and managers 
to better themselves, and honors their 
aciievements and protects their in- 
terests. Wage earners ask that society 
aczept their right to better themselves, 
and guarantee that employers must re- 
sp2ct this right. The first funda- 
mental step in the realization of this 
right is organization in unions for the 
escablishment of collective bargaining 
and the realization of specific goals 
through collective agreements. It is 
necessary for the Government to de- 
elere social policy on this principle, 
simce the power of organized industry 
and finance have been effective in deny- 
inz workers this right and in persuad- 
inz the judiciary to sustain their con- 
teation against the activities of the or- 
gamized labor movement. Injunctions, 
arti-trust suits, arguments of unconsti- 
tutionality, and pretexts of due process 
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procedure have all been used to restrict 
the right of wage earners to organize 
in unions and through representatives 
of their own choosing to carry on col- 
lective bargaining with their employers. 

Employers, however, have not volun- 
tarily accepted and respected this right 
of labor. They have opposed the for- 
mation of unions organized and con- 
trolled by wage earners. They have 
discriminated against union leaders, 
against those known to be engaged in 
union work; they have instituted spy 
systems and hired detective agencies 
to undermine unions and to break 
strikes; they have secured injunctions 
to interfere with union progress and to 
restrain legitimate union activity; fi- 
nally, they have developed the more re- 
fined method of blocking the union by 
giving workers employee-representa- 
tion plans which have some of the 
outward forms of unionism but actually 
serve to perpetuate employer control. 


UNIONIZATION LEGALLY RECOGNIZED 


The right to band together in unions 
for the purpose of freely selecting rep- 
resentatives for collective bargaining 
was recognized by the courts years be- 
fore organized society assumed respon- 
sibility for the exercise of that right by 
wage earners. We first sought legisla- 
tion that would protect unions from 
prosecution as illegal conspiracies, and 
then to free us from the abuse of the in- 
junctive process. The early landmark 
was the labor provisions of the Clayton 
Act, followed some years later by the 
Norris-La Guardia Act. 

The Government first undertook to 
assure wage earners the right to repre- 
sentation for collective bargaining 
through the War Labor Board. This 
was followed by the Railway Labor 
Act with provisions for the adjustment 
of labor difficulties, supplemented by 
the Emergency Railroad Transporta- 
tion Act which protected organized 
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workers against invasion of their rights. 
Section 7 (a) of the National Recovery 
Act wrote into statutory law wage earn- 
ers’ rights to organize in unions for the 
purposes of collective bargaining. The 
first attempt to enforce this right was 
Joint Resolution 44, establishing a 
board to deal with violations of Section 
7(a). Then followed the Wagner Na- 
tional Labor Relations Act defining un- 
fair labor practices as follows, and 
authorizing the Board to proceed 
against them: 


Sec. 7. Employees shall have the right 
of self-organization, to form, join, or assist 
labor organizations, to bargain collectively 
through representatives of their own choos- 
ing, and to engage in concerted activities, 
for the purpose of collective bargaining or 
other mutual aid or protection. 

Sec. 8. It shall be an unfair labor prac- 
tice for an employer— 

(1) To interfere with, restrain, or coerce 
employees in the exercise of the rights guar- 
anteed in Section 7. 

(2) To dominate or interfere with the 
formation or administration of any labor 
organization or contribute financial or other 
support to it. 

(8) By discrimination in regard to hire 
or tenure of employment or any term or 
condition of employment to encourage or 
discourage membership in any labor or- 
ganization. 

(4) To discharge or otherwise discrim- 
inate against an employee because he has 
filed charges or given testimony under this 
Act. 

(5) To refuse to bargain collectively with 
the representatives of his employees. 


EFFECTS OF COLLECTIVE BARGAINING 


Collective bargaining must result in 
a collective agreement if it is to be ef- 
fective. At first it concerns itself 
primarily with terms and conditions of 
employment. As collective bargaining 
becomes the accepted method for deal- 
ing with employer-employee relations, 
it contributes methods and machinery 
for dealing with work problems so that 
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there is developed the spirit and the 
channels for coöperation between work- 
ers and management for efficient pro- 
duction. The effect of sitting down to 
discuss common problems is to develop 
mutual responsibility and decisions 
upon a basis of facts. By establishing 
the basis for coöperation the union 
makes it possible for labor to share in 
the creative and managerial opportuni- 
ties of production. 

Once collective bargaining is ac- 
cepted, decision of labor policies reaches 
a plane of conference and presentation 
of facts. The result of giving labor a 
will in deciding wages and hours will be 
steady progress toward distribution of 
income and hence balance between 
production and consumption. The 
greater part of wages goes into the con- 
sumption markets. 


IMMEDIATE OBJECTIVES 


The immediate objectives of the 
labor movement change with the world 
in which men work and live. Our 
problems are not isolated, but are part 
of the social fabric in which we live. 
The Federation’s objectives are greatly 
altered since the financial collapse of 
1929. The depression years have 
etched in bold black letters recognition 
of the inadequacy of old institutions 
and procedures and the dawning of a 
new era, We have learned the tech- 
nique of mass production, but not how 
to distribute its products so that all 
shall have comforts. There is, how- 
ever, more thought and more general 
concern for formulation of policies than 
in any other period within the life span 
of most of us. We have all seen that 
there must be fundamental changes if 
we are not to be engulfed by ancther 
breakdown of our economic structure. 
As the present age is confused by the 
conflict of old ideas and policies with 
new principles and theories for new 
situations, so immediate labor objec- 
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tives involve a clash between those who 
bas: their decisions on past experience 
anc would expand existing agencies, 
anc those who think past experiences 
bear no meaning for present-day prob- 
lene and who would begin all things 
afresh. 

A immediate objective in making 
the work relationship contractual is to. 
give labor a fairer return for its con- 
trikation to production. Labor’s share 
is £xed by these limiting factors—the 
wors week, wage rates, and regularity 
of employment. Increasing rates, 
shostening the work week, and regu- 
larizing employment are our methods 
of drocedure. The hours standard 
defmitely conditions the workers’ con- 
trol over their time. A long work 
week makes it impossible to do more 
tha- renew physical energies for the 
recucring demands of work—the worker 
is aly a work animal. The shorter 
work week brings leisure for other in- 
terests and for participation in civic and 
socÈl undertakings. During the pe- 
rioc of its activity, the American Fed- 
erat-on of Labor has reduced the work 
week approximately twenty hours. 

Tre goal of the eighties was an eight- 
how day, while in 1936 we need and 
seeE a thirty-hour week. During this 
perisd electric power-driven machinery 
has displaced human muscle power so 
thaz technical processes have been 
revalutionized and productivity per 
worker greatly increased. Workers’ 
phyzical limitations no longer restrict 
procuction. An unusual gain in tech- 
nice. efficiency between 1922 and 1929, 
with striking decreases in the number 
of workers employed in certain manu- 
facturing industries, was the occasion 
for zhe abrupt shift from the forty- 
hour to the thirty-hour week in labor’s 
demands. As mass production indus- 
triez must sustain the growing service 
industries, these wage earners must 
havz more wages and more. leisure—or 
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in other words, their share in the re- 
turns from the industry that employs 
them must keep pace with increasing 
productivity. 

Wage rates together with regu- 
larity of employment condition the in- 
come which is allotted to supply the 
needs of the wage earner and those de- 
pendent upon him. When income de- 
clines, the family has to go without 
something, substitute a less desirable 
article, or draw upon savings. When 
the annual wage rises, the family has 
a more comfortable living. Because 
wage earners want comforts and oppor- 
tunities for themselves and their fam- 
ilies, demands for wage increases have 
been made with practically every re- 
newal of union agreements. Expand- 
ing production and increased produc- 
tivity per wage earner have not only 
made it possible to meet these demands 
but have made the demands them- 
selves necessary. ‘There must be buy- 
ers for whatever is produced, so there 
must be balanced distribution of re- 
turns from joint work to ‘assure balance 
between consumption and production. 


EFFORTS TOWARD SECURITY 


Perhaps there is no deeper or more 
lasting desire in the hearts of wage 
earners than the desire for security— 
security of income during working life 
and after the time for productive 
labor is over. Fear of dependency 
is a specter that the organized labor 
movement would allay by union 
benefits and social security legis- 
lation as well as by establishing the 
worker’s equity in his job. The prin- 
ciple of ownership of the product of 
one’s toil is as old as our concept of 
private property. Present-day meth- 
ods of production together with em- 
ployer-employee relationships have ob- 
seured the principle and make it very 
difficult to secure its application. 
Unions, however, have attempted to 
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establish a phase of this principle under 
the category “equity in the job.” 
Seniority rights, dismissal only for just 
cause, dismissal wages, and unemploy- 
ment insurance are various methods by 
which unions have tried to establish 
the worker’s right to his job and to 
make employment more secure. 

Union activity and declarations have 
served to help to establish industry’s 
responsibility for providing employ- 
ment for those on its production staff. 
Unions have sought to press home on 
the minds and consciences of all that 
industries are something more than 
privately owned corporations, com- 
panies, or business undertakings to be 
managed. They are undertakings ben- 
efiting by the experience of past genera- 
tions, dependent upon the good will of 
the public for patronage and oppor- 
tunity to do business, upon many other 
industries for supplies, and upon the 
whole business world for the mainte- 
nance of buying power necessary for all 
business. Labor performs a work es- 
sential in carrying on industries, and 
wages should be a fixed and inescapable 
charge on the industry to which work- 
ers are attached. No industry has a 
right to lay off a portion of its produc- 
tion staff to be supported by society. 
Labor urges business stabilization in- 
cluding stabilization of employment, 
and, where granted the opportunity of 
union-management coöperation, labor 
has helped to work out the practical 
problems involved in achieving sta- 
bilization. 

Provisions to assure money income 
in old age and in emergencies, labor be- 
lieves, is a collective responsibility 
which society should assume by pro- 
viding social insurance—incomes for 
emergencies, including that period fol- 
lowing the productive years of life. 
Through its own channels it seeks a 
dual goal indispensable to human satis- 
faction with life—security and oppor- 
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tunity for the worker as an individual 
and for the group in which he must 
function if he is to maintain himself as 
an individual. The union serves the 
worker as a work group, and has proved 
equally effective as a social and a po- 
litical group. Both the worker and 
the union need to have that sense of 
security that comes from stability and 
social acceptance. 


CONTRIBUTIONS TO EDUCATIONAL 
OPPORTUNITIES 


“In addition to its concern for eco- 
nomic betterment, the organized labor 
movement in the United States early 
made free public education one of its 
major goals. The chasm which dif- 
ferences in education make between 
groups is practically unbridgeable. 
Labor incomes debarred the workers 
and their children from educational op- 
portunities in private schools, so unions 
had a special interest in rousing society 
to its responsibility for educating citi- 
zens and future citizens so that they 
would be prepared for a democratic 
way of life. 

After taking a leading part in estab- 
lishing our free publie school system, 
unions kept close to school administra- 
tion so that education might be broad- 
ened and enriched for the service of 
the majority of our citizens. School 
curricula were first developed for those 
going into technical professions. Mod- 
ifications had to be made so that the 
needs of those preparing to do the 
Nation’s work might be equally well 
served. We have insisted that work- 
ers share in our cultural heritage—art, 
music, literature, drama, and the things 
that make for sensitive understanding 
of life. 

We have worked for compulsory 
school attendance laws and the regula- 
tion of child labor so that boys and girls 
might have a real opportunity for an 
education that would fit them to take a 
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responsible part in society. We have 
accepted the principle that permanent 
pregress must rest upon an educational 
bags, and are trying to provide oppor- 
tumities for workers to study problems 
thes prevent their making progress. 

‘Jur legislative programs have sought 
precection and opportunities for chil- 
drea, for mothers, for women who 
work, for the young workers, for those 
whe do our hazardous work, for those 
hu= or maimed in the doing of work, 
for the aged, and for the dependent. 
The contributions which the organized 
laker movement has made to social 
prczress constitute a service which in 
itsef reflects the fact that the labor 
mce~ement is a national institution, ac- 
cep-ed by those concerned with ma- 
ter-al things and by those concerned 
with intangible forces shaping human 
we are, 


LEGISLATIVE OBJECTIVES 


addition to these objectives 
reached directly through union activ- 
ity we have the goals that must be 
reached through legislative enactment. 
Ob#ctives secured by law cover a wide 
racse, varying from terms of employ- 
me=t for government employees to so- 
cia. policies modifying the framework 
of eur social structure. ‘Those persons 
emzloyed by government cannot ne- 
gotmte agreements with their em- 
plover, but must secure laws establish- 
ing their rights and advancing their 
interests. Basic conditions and terms 
of employment are fixed by law and can 
be =hanged only by amending the law. 

-he right of wage earners to have 
equal consideration in public policy 
anc in social progress is a compara- 
tively new concept. One of the first 
prcposals that organized labor made to 
the Government was for the collection 
of Tabor statistics—data that would 
eneble wage earners to measure their 
progress. This proposal. developed 
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into a demand for a Department of 
Labor whose héad should be included in 
the President’s Cabinet. 

Realization of organized labor’s goals 
has recorded progress for democratic 
ideals and advancement in the demo- 
cratic way of life. It has meant raising 
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our common life to higher levels by 
creating a basis for ethical standardsin 
the relations between employer and em- 
ployed. Every goal of organized labor 
is in the last analysis an attempt to de- 
fine a standard of justice and fair deal- 
ing. 


president of the American 


Federation of Labor, Washington, D. C., since Decem- 
ber 1924. From 1900 to 1918 he held various offices in 
the United Mine Workers, and since that time has been 
an official of the American Federation of Labor. He 
was delegate at large to the Democratic National Con- 
ventions in 1912 and 1924, and alternate at large in 
1920. He served two terms as president and Demo- 
cratic floor leader of the Ohio State Senate, and secured 
the passage of important labor legislation. 


The Principle of Collestive Bargaining 


By Serre Periman 


OLLECTIVE bargaining is not 

just a means of raising wages and 
improving conditions of employment. 
Nor‘ is it merely democratic govern- 
ment in industry. It is above all a 
technique whereby an inferior social 
class or group carries on a never slack- 
ening pressure for a bigger share in the 
social sovereignty as well as for more 
welfare, security, and liberty for its 
individual members. As such it is 
not confined to a single arena, the 
industrial one, where employers and 
labor unions meet directly, but mani- 
fests itself equally in politics, legisla- 
tion, court litigation, government ad- 
ministration, religion, education, and 
propaganda. Nor is collective bar- 
gaining only a phenomenon of modern 
society. On the contrary, its clearest 
and most comprehensive manifestation 
was shown by the urban communities 
in the Middle Ages—the boroughs and 
the guilds in the struggle against feudal 
lords. 

Collective bargaining as a technique 
of the rise of a new class is quite differ- 
ent from the class struggle of the Marx- 
ians. It is nominalist instead of real- 
ist. It is pragmatic and concrete 
instead of idealist and abstract. It is 
much less concerned with algebraic 
formule summing up basic economic 
trends than with the problems of build- 
ing discipline in organization and of 
training leadership. It derives its 
emotional impetus not from the desire 
to displace or “abolish” the “old 
ruling class,” but from the wish to 
bring one’s own class abreast of the 
superior class; to gain equal rights as a 
class and equal consideration for the 
members of that class with the mem- 


bers of that other class; to acquire an 
exelusive jurisdiction in that sphere 
wkere the most immediate interests, 
bozh material and spiritual, are de- 
termined, and a shared jurisdiction 
wiza the older class or classes in all 
the other spheres. 


Tue MEDIEVAL GUILDS 


4s said above, the early medieval 
urban communities practiced collective 
ba=waining thus defined. England, 
then a backward country away from 
the main trade routes, shows most 
cleerly the technique of the rise of 
thi “under dog.” Starting as com- 
munities of petty traders, to which 
cre*tsmen groups came to be added, 
these communities were tiny “cells” 
buit on the fellowship principle, in the 
mist of a huge organism dominated 
by feudalism. Assuming that they 
ha= come into existence through trade 
act-vities as a result of an economic 
dif=rentiation from the original agri- 
cu-ural manorial communities, they 
ink=rited from their own manorial 
background a communal organization 
of a kind, around the manorial court, 
resembling the modern company union. 

However, the new ambition of these 
communities required ‘‘recognition” 
froan the lord or overlord—the right 
of zhe chosen leaders to act as their 
ecokective spokesmen and to stand 
be=veen the lord and their own indi- 
vicial members. For, as long as the 
lorz or his appointee could reach into 
these communities and seize an indi- 
vicial member for the purpose of 
disipline in a remote court, or assess 
his taxes at will, a basis was lacking for 
a cal communal organization and life 
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—for a real “unionism.” Recognition 
came with the borough charter, which 
granted the payment of taxes in lump 
sum, as well as a judicial and adminis- 
trative autonomy. Thenceforth there 
was no individual bargaining and no 
need for the individual to kotow to the 
outside power; his loyalty went to the 
“union.” 

But civil rights and protection from 
burdensome and discriminatory taxa- 
tion were not enough to set up these 
aspiring communities. Conscious of 
the limitation of their economic oppor- 
tunity in a world of scant purchasing 
power, they demanded and obtained 
the “closed market,” or the right to 
treat the sum total of market oppor- 
tunity as their own preserves, a species 
of “economic territory.” The geo- 
graphical territory of the town sup- 
ported as many economic territories 
as there were guilds. Each guild ad- 
ministered its own economic territory 
and made its own “rules of occupancy 
and tenure” of opportunity for the 
individual. 

The main objective was the literal 
commune, “communism of opportu- 
nity”—an enforced sharing of oppor- 
tunity to assure to each member a 
chance to earn a livelihood. Profit 
seeking was condemned as antisocial 
and as destructive of solidarity. Also, 
the allotment of market opportunity to 
individuals was often guided by the 
seniority principle. With recognition 
as a starting point and with solidarity 
assured by the communal administra- 
tion of the economic opportunity, these 
communities were equipped to con- 
tinue bargaining collectively for more 
liberties in the political, administra- 
tive, judicial, and economic spheres. 

The early democratic master work- 
man’s guild later became the capitalist- 
dominated Elizabethan corporation, 
and the original working rules looking 
to communism of opportunity became 
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sabotaged and distorted to serve 
business rather than manual labor. 
But this hardly affected the collective 
bargaining technique of the rising 
class. The guild capitalism of the 
towns and the “free” capitalism of the 
open country, though divided by clash- 
ing interests, on the whole presented a 
united front, pressing for the incorpora- 
tion of the customs or working rules of 
their class into the law of the land. 
However, when wage labor began 
to employ the same collective bargain- 
ing technique through its early trade 
unions, the triumphant business class, 
instead of feeling flattered by such 
imitation, however humble, saw in it 
nothing but rebellion calling for sup- 
pression. The rise of the labor under 
dog had to begin from a lower depth. 


GUILDS AND UNIONS COMPARED 


Unionism, often distinguished from 
the standpoint of the intellectual as 
business unionism, uplift unionism, and 
revolutionary unionism, is, at bottom, 
labor’s instrument for collective bar- 
gaining in the wider sense of the term, 
namely, to effect a rise to a fuller recog- 
nition in every sphere of social activity. 

While it is not the lineal successor of 
the guilds, unionism shares with the 
latter the problems of establishing 
discipline in its own ranks and of 
obtaining recognition. And animated 
by the identical psychology of the 
scarcity of economic opportunity— 
job opportunity in this instance, 
not market opportunity—unionism is 
equally bent upon extending its control 
over the sum total of extant oppor- 
tunity, in other words upon obtaining 
job control. Just as the guild owned 
its market territory, so the union con- 
siders itself the sole owner of its job 
territory; and, as with the guild, the 
union’s guiding objective is administra- 
tion of its job territory upon a prin- 
ciple approaching communism of op- 
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portunity, to give each member, as, 
for instance, through the rule of the 
equal turn in the coal mines, a reason- 
able chance to earn a livelihood, This 
is coupled with the protection of the 
individual in his own particular op- 
portunity holding, his job, and is 
frequently combined with seniority 
preference. 

Since the union cannot prevent con- 
tact between its individual members 
and the employer, in the manner in 
which the guild prevented contact of 
its members and the lord, it does the 
next best thing and prevents individual 
bargaining by enforcing union condi- 
tions of employment, the union’s rules 
of occupancy and tenure of the job 
opportunity. But wherever possible, 
the union tries to be the unquestioned 
administrator of the job opportunities, 
as in union print shops, where the un- 
ion sits alone in judgment over the fore- 
man who has discharged an employee, 
and confines its bargains with the 
employer to wages and hours. 


ATTITUDES OF PUBLIC AUTHORITY 


The employer, however, is only one 
of the powers with whom the union has 
to make terms. Publie authority is 
the other one, and during crucial 
stages, even the more important of the 
two. Generally speaking, the attitude 
of the public authority towards labor’s 
collective bargaining has passed through 
the stages of suppression, grudging tol- 
eration, benevolent toleration, pro- 
motion, and (lately in countries ruled 
by dictatorship) absorption. 


Suppression 

The stage of suppression existed in 
England prior to 1824. As the mercan- 
tilist state assumed the obligation to 
find for labor regular employment at 
wages adequate for its customary 
though low standard of living, the 
conclusion seemed logical and unavoid- 
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ab-e that the trade union form of self- 
he.p was unnecessary and contrary to 
law. The flaw in the logic was dis- 
clcsed with time, when the protective 
poztion of the Elizabethan labor code 
hai fallen into desuetude, while the 
prehibitive portion remained. In Ger- 
meny the stage of suppression lasted 
down to the sixties of the nineteenth 
century, with a revival during the 
period of the anti-socialist laws, 1878— 
1880. But it was in Russia where, last- 
ing as it did down to the fall of the 
mcnarchy, the socio-political effects 
of trade union suppression were clear- 
est. At the show-down between com- 
mtnism and capitalism in 1917-1918, 
Russia, unlike Germany in the same 
predicament a year later, lacked the 
infuence for conservatism of a ma- 
ture and sure-footed unionism. 


Gradging toleration 

The next stage, that of grudging 
toleration, lasted in England from 1825 
to 1875, in Germany to the fall of the 
monarchy or possibly only to the Auxil- 
iary Labor Law of 1916, and in the 
United States, in some regards, has 
gone on almost to the present. In this 
staze the union is no longer illegal per 
se, but in effect can remain legal only 
on condition that it is satisfied with a 
state of animated suspension, In Eng- 
land and America the restrictions on 
union action came mainly from the 
court doctrines of criminal and civil 
corspiracy; in Germany from statutory 
law and police regulations. Neverthe- 
less, during this stage unions not only 
managed to build up national organiza- 
tions and an internal discipline, but 
also to impose a network of restrictive 
shcp rules upon the employers. The 
obxctives of these shop rules comprised 
prctection of the standard of living and 
of health, security of the job, including 
freedom from discrimination, and in- 
vulnerability of the union to attack. 
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The long duration of this stage in the 
United States goes back to the struc- 
ture of American government. When, 
in the seventies and eighties of the 
past century, the executive branch of 
the government proved incompetent to 
control the enormous amount of vio- 
lence in industrial disputes, the courts 
were brought in to effect through the 
injunction what the vote-minded sher- 
iffs and governors had failed to accom- 
plish by standard police methods. 
But invoking the courts to do the 
policeman’s job has effected not only a 
freezing of the legal rights of unions, 
since the courts justified their own in- 
terference by principles which became 
embedded in the law of the land, but 
also stimulated further restrictions 
through the extension of the same 
principles, as in the treatment of 
the so-called “yellow-dog contract.” 
Hence, to all practical intents and 
purposes, in America, the stage of 
grudging toleration virtually over- 
lapped what in England became the next 
stage, the stage of benevolent toleration. 


Benevolent toleration 


Benevolent toleration showed in the 
sweeping away of the charge of crim- 
inal conspiracy against unions, in their 
right to obtain court protection for 
their funds against dishonest officials, 
and in the privilege of legal invisibility 
when the employer brought them into 
court to levy for strike damages upon 
their treasuries. For this privilege the 
judges and the legal profession have 
never forgiven the trade unions, but 
the effort of the highest court in the 
British Taff Vale decision to treat 
them as corporate ‘entities was nulli- 
fied by the Trades Disputes Act of 
1906, which also did away with the 
charge of civil conspiracy. A later 
attempt in the same direction, in the 
Osborne Judgment of 1908, was like- 
wise averted by a Parliament over- 
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flowing with benevolent toleration. 

In Germany the war in 1914 put 
an end to the policy of pin pricks and 
worse, and in 1916 it was the High 
Military Command that forced the 
arrogant heavy industry to give the 
unions standing. 

In the United States the intermittent 
and half-hearted “benevolence” of 
the legislative and the executive 
branches of the government, as shown 
in the Clayton Act of 1914 and in the 
earlier attempts to outlaw anti-union 
discrimination by employers, proved 
of little avail in the face of the superior 
position of the courts. 


Promotion 


The stage of promotion arrives when 
public authority endeavors to make the 
union the sole spokesman for the indi- 
vidual wage earners. In Australia, 
where labor’s collective bargaining 
takes place on the legal arena, as litiga- 
tion before an industrial court, the 
individual worker has no standing 
before that court. Hence Australian 
labor is the best organized labor of all 
countries outside Soviet Russia. And 
under the Australian procedure the 
key customs of labor—the living wage 
and the standard wage, the eight-hour 
day, and preference to union men where 
the employer has shown discrimination 
—have been incorporated in the law 
of the land. 

Promotion is also present when the 
government extends the terms of a col- 
lective bargain over the unorganized 
portion of an industry or trade. Fi- 
nally, promotion operates where the 
law makes a special effort to insure 
the independence of the union from 
undue employer influence. The laws 
of the German Republic and of the 
Commonwealth of Australia charge 
the proper tribunals to establish such 
independence before a union is given 
standing. 
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In America the stage of promotion 
arrived with the New Deal, with an 
adumbration as regards railway labor 
and the “yellow-dog” contract in the 
two preceding administrations. Al- 
though the National Industrial Re- 
covery Act and the National Labor 
Relations Act both failed to compel 
employers to conclude bargains with 
unions, they went beyond the mere free- 
ing of the unions from their earlier legal 
shackles—acts characteristic of the 
stage of benevolent toleration—and 
attempted to shackle the employer as a 
would-be organizer of company unions. 


Absorption 


The stage of absorption or assimila- 
tion comes with political dictatorship, 
whether communist or fascist. Dic- 
tatorship excludes collective bargain- 
ing, both the direct kind and the in- 
direct one, through legislation, politics, 
and propaganda. Under a dictator- 
ship, unionism ceases to be the true 
expression of the labor group and 
becomes the mere creature of ‘an out- 
side power, either a communist intelli- 
gentsia or a middle-class fascist semi- 
intelligentsia. Under a dictatorship it 
is wholly immaterial whether unionism 
is compulsory or voluntary, or even 
whether it is limited to wage earners 
or admits employers. Therefore, fore- 
warned of its fate under dictatorship, 
unionism is today the mainstay of 
democracy. 


DEVELOPMENT OF LABOR STRATEGY 


The stages in the evolution of the 
attitude of public authority towards 
labor’s collective bargaining roughly 
accord with the stages in the develop- 
ment of labor strategy. The revolu- 
tionary stage coincides with the period 
of the unions’ illegality and with the 
more intolerant portion of the stage 
of grudging toleration. Russian labor 
in 1904-1906 and 1917, British labor 
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at the time of the Grand Consolidated 
Trades’ Union and of the Chartist 
movement, German labor under the 
artti-socialist laws, and American labor 
in the eighties and nineties when the 
labor injunction made its début— 
amply demonstrate that revolutionary 
cozrelation. In Russia, due to the 
aksence in her body politic of the cen- 
ters of resistance which in the countries 
of the Western pattern had been built 
ug in the course of their more organic 
developments, labor, molded by profes- 
sicnal revolutionaries from among the 
intellectuals, won a complete victory 
virtually by default. With that vic- 
tory, collective bargaining as defined 
heze came to an end in Russia. Else- 
wkere, the onrush of revolutionary 
labor shattered itself against the de- 
ferses of the established order. 
Thereupon labor, making the best 
of the arrived grudging toleration by 
public authority, turned to a strategy 
of trench warfare on innumerable craft 
frcnts, and of pounding its way inch 
by inch into the employer’s field of pre- 
rogative. This campaign of oppor- 
tunistic pressure on the many economic 
fronts, by means of strikes and union 
werking rules, was supplemented by 
an equally opportunistic tactic on the 
po.itical, legislative, and propaganda 
frents. It was during this stage of 
many small wars, wars without formal 
truces, that the physiognomy of job- 
conscious unionism took its definite 
and hard shape—a hard-hitting union- 
ism capable of great endurance but 
aspiring towards no millennium, only 
towards recognition as a legitimate 
pactner in industrial government. 


INDUSTRIAL GOVERNMENT 


TIn fact, industrial government is 
lakor’s outstanding contribution to 
capitalist society. In America it began 
in 2 large way with the agreement sys- 
tem, erected in 1898, hetween the 
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United Mine Workers and the opera- 
tors in the. Central Competitive Field. 
That agreement system became a 
school in which labor taught the em- 
ployers the art of peaceably sharing 
their market opportunity instead of 
the former cutthroat competition. 
This was implemented through an 
elaborate wage rate structure aiming 
to equalize competitive costs notwith- 
standing geological and geographical 
inequalities. 

The union, of course, was inspired by 
no philanthropy towards the employ- 
ers. It merely felt that for the realiza- 
tion of its own objective of job con- 
servation and job sharing, it was neces- 
sary that the operators as competitors 
be trained in economic good manners 
and sportsmanship. This industrial 
government of the mining industry 
disregarded the ideology of competitive 
capitalism, as well as the gospel of 
scientific management; it advanced the 
economic life of the weak and it in- 
creased the costs to the consumer. But 
it did so in the name of humanity to 
the producer, the job holder, and the 
operator alike. 

In the agreement system in the men’s 
clothing industry, established in Chi- 
cago in 1911 between Hart Schaffner 
and Marx and the union led by Sidney 
Hillman, industrial government avoided 
conflict with efficiency, and, in time, 
developed a governing apparatus which 
should be the delight of catholic-minded 
political scientists. In the industrial 
government under that agreement there 
are clearly discernible the legislative, 
executive, and judicial branches of 
government, and also the “administra- 

“tive commission” which combines fea- 
tures of all three. The “constitution,” 
elaborated by their own subsequent 
judicial interpretation, also contains a 
“bill of rights” safeguarding the em- 
ployer, the employee, and the union. 
For instance, the employer is guaran- 
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teed against ‘“stoppages”—economic 
“riots” as it were; the employee is 
protected by economic “habeas cor- 
pus” proceedings against the loss of his 
job either through discriminatory dis- 
charge or from technological change; 
and the union is upheld as a vigorous 
bargaining agency by the grant of 
“parliamentary immunity” to the‘‘shop 
chairmen”—namely, protection from 
discharge except with the preliminary 
consent of the impartial “court”— 
and through union preference in em- 
ployment. Under this agreement sys- 
tem, efficiency, or progress, far from 
being blocked, has been encouraged, 
and since 1925 perhaps somewhat un- 
duly so in this age of technological 
unemployment. 

However, both varieties of industrial 
government, in bituminous coal and 
in men’s clothing, require, for survival, 
an extension over each entire industry 
of the standards fixed by the collective 
bargain. And the implication, as far 
as the attitude of public authority is 
concerned, is that collective bargaining 
has entered into the stage of promotion 
rather than that of mere toleration, 
however benevolent. 


DANGERS or PROMOTION 


But such promotion holds its dan- 
gers, especially in this country, with 
its labor movement unevenly devel- 
oped and in many basic industries vir- 
tually lacking; for it is the rare govern- 
mental promoter of collective bargain- 
ing who will resist the temptation to 
try to impose his own views of what is 
rational and good for the labor move- 
ment. 

In practice, of course, it is extremely 
difficult to draw the line between the 
genuine “organicism” of the labor 
movement, vital to its existence and 
vigor, and stubborn conservatism 
rooted in vested rights and selfishness. 
Especially in'a time like the present, 
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apparently a Sturm und Drang period 
in the American labor movement, union 
building from a blueprint, will seem to 
many a matter of public duty. For 


theze the fate of Joseph II of Austria 
shcald hold a restraining lesson. Gen- 
uire reform, even in the labor move- 
meat, can come only from within. 


Selig Perlman, Ph.D., is profecsor of economics at the 
University of Wisconsin, Madson. He is author of 
“History of Trade Unionism +n the United States” 
(1922), “ A Theory of the Labor i »vement”’ (1928); (with 
J. R. Commons and others) “History of Labor in the 
United States,” Vols. I and I; and (with P. Taft) 
“History of Labor in the Uni=d States, 1896-1932, 
Labor Movements,” Vol. IV (1835). ` 


Recent History of Labor Organization 


By Marsorre R. CLARK 


VERY now and then something 

happens which causes a great rush 
of new members into the trade unions. 
When rapid expansion of membership 
takes place, conflicts arise between new 
and old members, and there are at- 
tempts to develop new union structures, 
methods, and policies. All this oc- 
curred during the World War. More 
recently, the National Industrial Re- 
covery Act brought about another of 
those rapid and spectacular periods 
of union expansion. That period of 
growth in membership came to an end 
in late 1934 and early 1935. It fol- 
lowed closely the creation and the de- 
struction of the workers’ faith in the 
capacity of the New Deal to protect 
them against discharge and discrimina- 
tion when they joined the unions, and 
to give them support in their efforts to 
establish genuine collective bargaining. 
If the extension of the National Labor 
Relations Act to manufacturing indus- 
try is approved by the Supreme Court, 
there will be a new period of growth in 
union membership and power, though 
it is not probable that the second period 
will be so dramatic as that of 1933 and 
1934. 


STIMULATION OF ORGANIZATION 


The adoption of Section 7 (a) of the 
National Industrial Recovery Act 
seemed to make possible the organiza- 
tion of the workers in such mass pro- 
duction industries as automobiles, rub- 
ber, and chemicals. No serious attempt 
had ever been made to organize them, 
though in 1926 and 1927 the Federation 
had talked of a campaign among auto- 
mobile workers. Some of the un- 
skilled workers came into the unions 
during the war, but by 1921 they began 


to drop out. Decline in union mem- 
bership continued from 1921 to 1933, 
and by the latter year, membership in 
the American Federation of Labor had 
fallen below any previous figure since 
1916. The Federation had reached a 
low point, and many of its national and 
international unions were in danger of 
being destroyed. The NRA brought 
complete and almost instantaneous 
change in the union situation. The 
Federation and most of its international 
unions gladly accepted the help offered 
by Section 7 (a). President Green 
predicted that the Federation would 
shortly enroll twenty-five million mem- 
bers. That he was thinking in terms 
of the semiskilled and unskilled workers 
was obvious. 

For a time it seemed that Mr. Green’s 
optimistic prediction was justified. 
At a meeting of national and interna- 
tional presidents held in Washington in 
early June, 1933, an organization cam- 
paign was authorized, to begin in 
Detroit. Within two or three weeks 
an office had been established in De- 
troit, and within the next several 
mdénths one hundred thousand auto- 
mobile workers had paid initiation fees 
in the newly created automobile un- 
ions. At about the same time another 
office was opened in Akron, Ohio, to 
organize rubber workers. Organizers 
were sent by the Federation to Cleve- 
land, to Pittsburgh, to St. Louis—in- 
deed to all parts of the country. At 
the same time, national unions under- 
took extensive organizing campaigns. 
Between August 1933 and August 1934, 
organizing expenses of the Federation 
more than tripled, and hundreds of new 
volunteer organizers were added. But 
no organizing plans were made. Or- 
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ganizers acted quite independently of 
one another, under the necessarily 
limited direction which could be given 
from Washington. 

Organizers responsible for the or- 
ganization of all workers in a territory, 
regardless of industry, could not meet 
the problem. They could have no 
specialized knowledge of the industry 
they tried to organize. The Federa- 
tion gradually modified its policy of 
regional organizers, and in a number of 
the more important industries made an 
organizer responsible for work with one 
group only. Special organizers were 
thus assigned to automobiles, to rubber, 
to aluminum, to radio, to gasoline 
service filling stations. They were ex- 
ceptions, however, and were assigned 
to special industries only after a foun- 
dation had been laid (with the excep- 
tion of the automobile industry). 
More generally the work continued to 
be assigned on the basis of region and 
not industry. The organizers added 
by the Federation were largely drawn 
from the ranks of the older unions, and 
were not sufficiently flexible to meet 
new situations. Many city central 
unions had either gone out of existence 
or had become inactive during the de- 
pression, and thus in large sections of 
the country there was no nucleus of 
organization from which to work. 


ApVERSE DEVELOPMENTS 


It soon became apparent that the 
NRA in effect did not mean what both 
labor and industry had thought it 
meant, in so far as it applied to the 
organization and the protection of 
workers. As the NRA developed, 
labor was placed in a position where it 
could do little of a positive nature. 
Interpretations of Section 7 (a) by 
General Johnson and Donald Richberg 
went a long way toward destroying the 
meaning of that section for labor; the 
labor boards set up were not given 
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sufficient power to make them effective; 
entercement of the wages and hours 
provisions of the codes was unsatisfac- 
tory and slow. Continued unemploy- 
meat made organization difficult, and 
the tremendous growth of company 
unns prevented the development of 
Fe=eration unions in many industries. 

—rogress of the American Federation 
of Labor in extending its organization 
wæ vitally affected by all those devel- 
opments. It soon became apparent, 
hovever, that the Federation was not 
prepared to take full advantage of the 
NEA. Industry was being organized 
on nation-wide lines; corresponding 
labor organization on a nation-wide in- 
dustrial basis was not possible within 
the American Federation of Labor. In 
ev=ty industry there were claims on the 
pact of craft unions for a portion of the 
wckers. Many of the craft union 
leeders looked with distrust upon 
ancther influx of new, inexperienced, 
an— impatient union members like that 
wk:-ch had occurred during the World 
Wer. They were quite sincerely con- 
vimsced—and their experience in‘many 
ca=s justified their conviction—that 
th= low-wage, mass production workers 
wi: not make “unionists”; that they 
come into the unions only for immediate 
gams in wages, that they will have to 
be “carried” by the older unions, and 
thst even then they will not “stick.” 
Te this sentiment the Federation was 
in a measure responsive. The federal 
lazor union, directly affiliated with the 
Federation, is by no means a satisfac- 
tory medium of organization. With- 
otz a considerable cotrdinating staff in 
Washington, adequate guidance and 
direction of large numbers of such 
ut_ons by the officers of the American 
Federation of Labor are not possible. 
Te officers of the Federation realized 
tks and realized how seriously they 
were handicapped in carrying out their 
organization plans. 
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INFLUX or MEMBERS 


But the Federation found new mem- 
bers pouringin. The NRA gave work- 
ers the courage to join unions. Re- 
quests for help in organization came to 
the Federation and to the national and 
international unions in such numbers 
that response to all of them was im- 
possible. In the first year of the NRA, 
federal labor unions were formed in 
every major industry, in many of which 
organization had never before been 
known. In that year workers in every 
aluminum plant in the country, with 
one exception, were organized; one 
hundred and thirty unions of lumber 
and timber workers were chartered; in 
the cement industry, in flour milling, 
in cleaning and dyeing, in chemicals, in 
rubber, in automobiles, and in many 
other industries, the new unions were 
soon strong enough to make themselves 
a real factor in the situation. 

Some of the international unions 
were better prepared to answer re- 
quests for help in organization and to 
initiate organization work than was the 
Federation; but it is probable that none 
of the unions expected the response of 
the workers to the guarantee of rights 
proclaimed in Section 7 (a) of the 
NIRA. The United Mine Workers 
was one of the first to take advantage 
of the changed situation. It put a 
large number of organizers into the 
field weeks before the National Indus- 
trial Recovery Act was signed, and 
within a short time its membership had 
reached four hundred thousand. It 
was able to exert great pressure on the 
mine operators and on the Administra- 
tion when the bituminous coal code 
was in the making. Other unions 
which made striking gains in member- 
ship were the United Clothing Workers 
of America, the Amalgamated Clothing 
Workers, the International Ladies 
Garment Workers, and the Interna- 
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tional Union of Oil Field, Gas Well and 
Refinery Workers; there was not a 
single union which did not feel the in- 
fluence of the NRA in increased mem- 
bership and strength. The Amalga- 
mated Association of Street and Electric 
Railway Employees, for example, had 
shortly experienced an increase of more 
than 25 per cent in its membership. 

Just what the gain in membership 
has been cannot be determined with 
accuracy. The only figures available 
are those which show the paid-up 
membership in the Federation, and 
paid-up membership is not a satisfac- 
tory measure of effective membership, 
which is certainly considerably larger 
than the figures show. While some 
few unions pay per capita tax on more 
members than they have, in order to 
secure greater voting strength in the 
national convention, more of them pay 
on fewer members than they have. 
This is particularly true of the directly 
affiliated federal labor unions. There 
are many union members, too, who do 
not learn quickly to pay dues, and yet 
who are active members. 


DECLINE OF ORGANIZATION 


The Report of the Executive Council 
to the 1935 Convention of the American 
Federation of Labor shows an increase 
of approximately a million paid-up 
members from August 1933 to August 
1935.1 The number of charters issued 
by national and international unions 
increased by 3,329 in 1933 and by 
4,474 in 1934, but decreased by 1,827 
in 1935. Between 1932 and 1934 the 
number of federal labor unions in- 
creased from 807 to 1,788, but de- 
creased in 1935 to 1,354, a net loss of 
434 unions in the last mentioned year. 
Only 276 new federal union charters 
were issued between August 1934 and 


1 Report of the Proceedings of the Fifty-fifth 
Annual Convention of the American Federation of 
Labor, Washington, D. C., 1935, pp. 29-31. 
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August 1935. In addition to the 434 
unions disbanded or expelled in 1934- 
1935, the unions of automobile and 
rubber workers were transferred to the 
new internationals formed, and a con- 
siderable number of federal unions of 
lumber and timber workers and of 
furniture workers were turned over by 
the Federation to the International 
Brotherhood of Carpenters and Joiners 
of America.? 

The great slowing up of organization 
was due in part to a number of fac- 
tors outside the control of the American 
Federation of Labor. Most important 
was the realization on the part of the 
workers that the Government had 
failed to carry out the promises of pro- 
tection to union activity. No steps 
were taken to enforce Section 7 (a) in 
the courts, with two exceptions. There 
was a growing realization, also, on the 
part of the industrial workers that 
their economic condition was not im- 
proved under the NRA, because of the 
lag in money wages and the rapid in- 
crease in the cost of living. After the 
first enthusiasm had worn off, con- 
tinued unemployment made organiza- 
tion difficult; employers, to prevent 
spread of union organization, built up 

_ strong company unions, and with the 
withdrawal of the protection of Section 
7 (a) these cut into union membership. 


INDUSTRIAL VERSUS CRAFT 
UNIONISM 


As the number of federal labor 
unions increased and as the interna- 
tional unions which favor industrial as 
opposed to craft unionism increased in 
power, the question of union structure 


2 One of the interesting features of the indus- 
trial-craft union issue is that the Brotherhood of 
Carpenters, the leader of the craft unions, is in 
reality one of the most completely vertical 
unions in the American Federation of Labor. 
It now organizes not only carpenters and joiners, 
but lumber and timber workers, sawmill workers, 
and furniture workers. 
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became increasingly important. At a 
me=ting of representatives of national 
anc international unions, held in Wash- 
ing=on in January 1934, an attempt was 
maze to find some compromise between 
the demands of the new unionists for 
thew own international charters and 
these of the craft unions that their 
jurisdictional claims in the newly or- 
gan_zed industries be observed. At 
the: time a revolt was threatened by 
the rubber workers’ unions, which 
warted the immediate formation of an 
international union to include all rub- 
ber workers. The Federation was 
given authority to institute and prose- 
cul organizing campaigns, but at the 
samre time recognition of the “rights” 
of the craft unions was emphasized.? 

The meeting solved nothing. Within 
a fw months the demands of several of 
the new groups for their own national 
charters became so insistent that the 
Fe-eration invented the device of the 
national council to draw together the 
ummns in an industry while avoiding 
thz jurisdictional questions involved in 
th= granting of new national charters. 
Tks Rubber Workers Council was the 
first formed, in June 1934; it was 
shortly followed by national councils 
of automobile workers’ unions, alumi- 
nun workers’ unions, filling service 
station unions, optical workers’ unions, 
ard several others. While the councils 
weze given little authority, they served 
a very real purpose in codrdinating the 
efferts of the various unions in an 
in=ustry. 

“When the Federation met in San 
Francisco in 1934, the question of in- 
dustrial unionism became the major 
iss.e. John L. Lewis, the leader of the 
incustrial unionists, succeeded in forc- 
ins an enlargement of the Executive 
Czuncil, and jammed through a resolu- 


= Report of the Proceedings of the Fifty-fourth 
Azual Convention of the American Federation of 
Leor, Washington, D. C., 1934, p. 42. 
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tion directing the Executive Council to 
issue international charters in ‘“‘auto- 
motive, cement, aluminum and such 
other mass production and miscellane- 
ous industries as in the judgment of the 
Executive Council may be necessary to 
meet the situation.” ‘The same resolu- 
tion included a mandate to the Execu- 
tive Council to institute immediately 
an organization campaign in the iron 
and steel industry. This sounded 
promising, but as a part of the resolu- 
tion was also the following: 

. . . We consider it our duty to formulate 
policies which will fully protect the juris- 
dictional rights of all trade unions or- 
ganized upon craft lines and afford every 
opportunity for development and accession 
of those workers engaged upon work 
over which these organizations exercise 
jurisdiction . . .4 

The Executive Council, which was to 
make this resolution effective, was pre- 
dominantly craft unionist, with only 
three of the newly elected members— 
John L. Lewis, David Dubinsky, and 
George Berry—representing the in- 
dustrial unionism point of view.’ 


AUTOMOBILE AND RUBBER UNIONS 


It was not until the late summer of 
1935 that international unions were 
formed in the automobile and rubber 
industries. The other international 
unions specifically authorized by the 
resolution have not yet been created. 
The International Union, United Auto- 
mobile Workers of America was given 
a charter on August 26, 1935; the 
United Rubber Workers of America 
on September 12, 1935. The American 
Federation of Labor named the pro- 

4 Ibid., pp. 386-387. 

5 With the recent resignation of John L. Lewis 
from the Executive Council, only one representa- 
tive of the industrial unionists added in 1934 
remains on the Council. This is David’ Du- 
binsky. George Berry resigned when he was 


made Coördinator of the National Recovery 
Administration, 
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visional president of the new automo- 
bile union, over the protest of a major- 
ity of the delegates to the convention, 
and in addition named the entire execu- 
tive board of the new union. The 
same thing was attempted at the crea- 
tion of the rubber workers’ union, but 
the opposition was so decided and so 
violent that the election of all the off- 
cers of that union was permitted. 

These two new international unions 
of mass production workers represent 
the most important achievement of 
recent years for which the American 
Federation of Labor itself is responsible. 
Organization in both industries has 
from the beginning met determined op- 
position from the employers. In addi- 
tion, the work of organizing automobile 
workers was complicated by the special 
consideration shown the automobile 
manufacturers by the Administration, 
first in the provisions of the code and 
secondly in the Settlement of March 
1934, and the establishment of the 
Automobile Labor Board, which seri- 
ously delayed organization. The Fed- 
eration is gaining steadily, however, 
among automobile workers. ‘There is 
a union in every large automobile 
plant, and some of them are carrying on 
effective collective bargaining with the 
employers. 

Other unions of automobile workers 
have been formed independent of the 
American Federation of Labor. In 
March 1933 the Mechanics Educational 
Society of America began to organize 
tool and die makers in automobile 
plants all over the country, and for a 
time was very successful. A long 
series of strikes has almost destroyed 
the Mechanics Educational Society, 
however, and in November 1935 it 
entered into an alliance with the rem- 
nant of the Automobile Labor Board’s 
bargaining agencies and the Associated 
Automobile Workers of America, a 
small group which left the American 
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Federation of Labor in the summer of 
1934, These three unions probably 
have from fifteen thousand to twenty 
thousand members. The new inter- 
national union, affiliated with the 
American Federation of Labor, had, 
when formed, around fifty thousand 
members. There is real desire for 
union organization among automobile 
workers, and as a result of the last 
three years the Federation has a strong 
foothold in the industry and has proved 
its ability to organize mass production 
workers when given a stimulus such as 
that of Section 7 (a). The new inter- 
national union in the rubber industry 
is already a real influence in the indus- 
try, though the organization of the 
rubber workers has been much less 
spectacular than that of the automo- 
bile workers. 


CONDITIONS IN THE STEEL 
INDUSTRY 


Achievements in the automobile and 
rubber industries have not been matched 
in the steel industry. Little progress 
in the organization of that industry has 
been made. The Amalgamated Asso- 
ciation of Iron, Steel and Tin Workers, 
once among the strongest unions in the 
Federation, has had little strength for 
many years. Within a few months 
after the adoption of the National In- 
dustrial Recovery Act, more than a 
hundred thousand new members had 
come into the Amalgamated, only to be 
confronted by vigorous opposition from 
the steel owners, as well as by dissen- 
sion within the union which developed 
to such a point that a number of the 
new unions were expelled and organiz- 
ing was at a standstill. In June 1934 a 
threat of strike in the industry had so 
seriously disturbed the employers and 
the Administration that the National 
Steel Labor Board was formed. When 
the Board was prevented by the em- 
ployers from enforcing the provisions of 
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Section 7 (a), many of the new members 
demanded aggressive action and held a 
rump convention (in February 1935) to 
protest against the policies of the offi- 
cers of the Amalgamated Association. 
Eighteen unions were expelled. They 
were later taken back into the Amalga- 
meted as the result of court action and 
the mediation of President Green, but 
concerted action has not been possible 
beeause of the continued opposition to 
the international officers. 

The Federation, despite the mandate 
of she 1934 convention that steel work- 
ers be organized, has done nothing to 
assist in such organizing. Lewis is 
vitally interested in the organization of 
these workers because of the captive 
coal mines owned by the steel com- 
panies, and the new Committee for 
Industrial Unionism,® under his direc- 
ticn, may devote its attention to steel. 
Tke Amalgamated Association is an 
industrial union, but has not yet be- 
come a member of the new organizing 
committee. Organization of the steel 
industry is essential to union progress, 
not only because it is one of the largest 
atl most powerful industries in the 
cointry, but also because it has always 
besn the leader of the anti-union move- 
ment, and influences or controls the 
labor policies of many other industries. 


UNIONISM IN THE SOUTH 


Unionism has found entry into the 
Scuth since the NRA, which it had 
never found before, though the South- 
ern organizing campaign of the Federa- 


- The unions which formed the Committee are: 
Urited Mine Workers, Amalgamated Clothing 
Workers, International Ladies Garment Workers, 
United Textile Workers, International Typo- 
graphical Union, International Union of Oil 
Fizld, Gas Well and Refinery Workers, Union of 
Mine, Mill and Smelter Workers, and United 
Hat; Cap and Millmery Workers. The officers 
of the Committee are John Brophy, Director, 
Joann L. Lewis, President, and Charles P. Howard, 
Secretary. A 
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tion, early in the depression, had laid 
the foundation. There were of course 
many strong craft unions in the South 
before the NRA, but the unskilled 
workers were not organized in any con- 
siderable number. Textile workers in 
the mill towns took the. promises of 
Section 7 (a) very literally. So did 
other low-paid groups, such as hotel 
workers, laundry workers, janitors, 
lumber and timber workers, pulp work- 
ers, and others. Negroes in significant 
numbers became union members, 
either in mixed or in Negro locals. It 
has been estimated that in the first 
months of the NRA, thirty thousand 
Negroes joined the unions in. Birming- 
ham and vicinity alone; and what was 
happening in Birmingham was happen- 
ing all over the South. The added 
strength of Negroes in the American 
Federation of Labor is reflected in the 
speech made by Philip Randolph, of 
the Sleeping Car Porters, before the 
last convention. He adopted an ag- 
gressive attitude and vigorously pro- 
tested the policies of the Federation 
and many of its international unions 
toward Negro workers.’ 


The strike of the textile workers in: 


October 1934, and particularly the 
terms of the settlement of that strike, 
had a deterring effect on organization 
throughout the South. Many of the 
strikers have not even yet been re- 
turned to their jobs. The National 
Textile Labor Relations Board had no 
authority to deal with the situation be- 
cause of its limited powers, and dis- 
crimination against strikers has been 
` widespread and quite unchecked. 
Another group of workers, usually 
considered unorganizable, is beginning 
to seek an answer to its problems in 
organization. These are the agricul- 
tural workers in all parts of the country, 
7 Report of the Proceedings of the Fifty-fifth 


Annual Convention of the American Federation of 
Labor, Washington, D. C., 1935, pp. 808-812. 
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and the sharecroppers (especially in the 
states of Alabama, Mississippi, and 
Arkansas). The American Federation 
of Labor has never been interested in 
the organization of agricultural work- 
ers. Much of the organization of 
these workers, especially that of the 
migratory labor of California, has been 
carried on under Communist leader- 
ship. The sharecroppers’ movement is 
entirely outside the American Federa- 
tion of Labor and it also is largely 
under Communist leadership. How- 
ever, a considerable number of federal 
labor unions of agritultural workers, 
formed within the past three years, are 
now within the ranks of the Federation. 
Some of the most violent agricultural 
workers’ strikes have been under the 
leadership of the local unions affiliated 
with the Federation. However, it is 
doubtful if the resolution of the last 
convention will lead to any aggressive 
effort on the part of the American 
Federation of Labor to organize these 
workers. 


Tue FUTURE 


The future of labor organization de- 
pends upon too many factors to be 
predictable. It depends to a very 
large extent on the upholding by the 
courts of the prohibition in the National 
Labor Relations Act against inter- 
ference by employers with the self- 
organization of employees as binding 
on manufacturers whose products move 
in interstate commerce, in the way that 
the same prohibition has been held by 
the Supreme Court to be binding on the 
railroads. 

Even more, the future of labor or- 
` 8 At the last convention a resolution was 
adopted “That the Executive Council plan a 
National Campaign for the organization of all 
agricultural . . . workers ... at the earliest 
possible date.” Report of the Proceedings of the 
Fifty-fifth Annual Convention of the American 


Federation of Labor, Washington, D. C., 1935, 
p. 371. 
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ganization depends upon the outcome 
of the craft-industrial conflict which is 
being waged within the American Fed- 
eration of Labor and which is shaking 
the Federation to its foundation. 
Since the entire issue of the craft versus 
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the industrial form of union organiza- 
tiom is being discussed in other articles 
in tais issue, detailed discussion of this 
phase of the recent history of labor or- 
ganzation is purposely omitted from 
this article. 


Marjorie R. Clark, Ph.D., is cssistant director of the 
Labor Relations Division of the Resettlement Adminis- 


tration, Washington, D. C. 
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research professor of economics at the University of 
Nebraska, and a member of the Research Staff of the 
American Federation of Labor. She is author of “His- 
tory of the French Labor Movement, 1910-1928” (1930) 
and “Organized Labor in Mesica” (1934), and a num- 
ber of articles published in varius economie journals. 


Collective Bargaining and Section 7 (b) of NIRA 


By Sotomon Bargin 


HE National Industrial Recovery 

Act reasserted the employees’ right 
to choose their own representatives 
and to bargain collectively. Section 
7 (a) specified the conditions of true 
collective bargaining which the NIRA 
sought to protect with criminal penal- 
ties; but Section 7 (a) did not provide 
positive methods for fostering collective 
bargaining itself. In Section 7 (b), 
however, the President was enabled 
and charged to encourage collective 
bargaining. 


A New DEVELOPMENT 


A new development in American 
labor law was thus initiated by Section 
7 (b)! Trade agreements formerly 
enjoying only uncertain status were 
given legal sanction, and when ap- 
proved by the President became law 
and enforceable in the courts. Under 
certain circumstances, moreover, the 
agreements became binding on the 
non-signers as well as the signers, and 
as such, established the minimum 
terms of employment for an industry. 

Section 7 (b) was an integral part of 
the mechanism established in NIRA 
for the development of labor standards. 


1Section 7 (b) reads as follows: 

“The President shall, so far as practicable, 
afford every opportunity to employers and em- 
ployees in any trade or industry or subdivision 
thereof with respect to which the conditions re- 
ferred to in clauses (1) and (2) of subsection (a) 
prevail, to establish by mutual agreement, the 
standards as to the maximum hours of labor, 
minimum rates of pay, and such other conditions 
of employment as may be necessary in such trade 
or industry or subdivision thereof to effectuate 
the policy of this title; and the standards estab- 
lished in such agreements, when approved by the 
President, shall have the same effect as a code 
of fair competition, approved by the President 
under subsection (a) of Section 3.” 


As originally developed, Section 7 was 
to provide the basis for the labor stand- 
ards of the recovery bill, and Section 
8, for the industry and trade practice 
standards. Section 7 (b) grew out of 
the recognition that it was insufficient 
merely to reaffirm the right to organize 
and bargain collectively. These rights 
must be implemented., Collective bar- 
gaining must be used in the develop- 
ment of labor standards themselves, 
and only where such negotiations were 
not possible would imposed codes be 
approved? 

The Act, however, also contained 
provisions granting management, un- | 
der certain conditions, an exemption 
from the anti-trust laws and the right 
to develop trade practice agreements 
among its own members. Machinery 
was set up for the submission of codes 
of fair competition to the President for 
approval. These codes were not con- 
ceived as including standards for labor. 
They were to embody Section 7 (a), 
thus reaffirming its provisions and 
obtaining the employers’ acknowledg- 
ment of its binding nature. A subsec- 
tion of 7 (a) was intended to furnish 
the basis for requiring industry to 
“comply with the maximum hours of 
labor, minimum rates of pay and other 
conditions of employment approved or 
prescribed by the President” in any 
code or agreement developed under 
Section 7 of the Act. 

The Act as drafted, however, did not 
definitely distinguish the sections; nor 
did it set forth specific preference as to 
the method of developing labor stand- 
ards. The manner in which Section 
7 (b) was to be used in labor standards 
was therefore to be dependent upon 

? Section 7 (c) of the NIRA. 
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the Administration’s determination. 
It could arrive at its decision on the 
basis of either the original intent of the 
Act or its convictions as to the prac- 
ticability or desirability of the respec- 
tive methods set forth in the Act. 


Laszor’s Views or Section 7 (b) 


To organized labor, Section 7 (b) 
represented a significant part of the 
NIRA. Labor believed that the law 
required that labor standards should 
preferably be developed through col- 
lective bargaining. In fact at its 
conference on June 6-7, 1933, organ- 
ized labor’s formal exposition of ad- 
ministrative principles specifically re- 
iterated this conviction. This pro- 
nouncement called for the development 
of labor standards through the direct 
negotiations of “trade associations of 
employers and national trade unions 
for employees.” Where such associa- 
tions or unions 


are not immediately available to function 
nationally by industries . . . existing na- 
tional trade unions and trade associations 
should be afforded every opportunity to 
bring suitable national organizations into 
being. 


To assure the realization of this 
goal, the Administrator was urged to 


fix a time and, place by major industries 
. . . for representatives of trade associa- 
tions and ... of trade unions concerned 
to meet for the purpose of arriving at 
mutual agreements establishing the labor 
provisions, 


Where such a procedure was not pos- 
sible, or where negotiations failed, the 
Government should prescribe a limited 
code of fair competition containing the 
minimum terms of employment rec- 
ommended by a tripartite Government 
board consisting of representatives of 
labor, industry, and the public. 

This position was reiterated by the 
American Federation of Labor at a 
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later date when it declared that the 
“soand interpretation of this Section 
7 (h) means that the Government ex- 
peczs employers and employees to 
work out wage agreements through 
collective bargaining.” At the Bitu- 
mirous Coal Code hearings on August 
10, 1933, labor urged this procedure 
anc. declared that 


provisions as to wages and working condi- 
tions for a proposed code should not be 
submitted by employers, or become the 
subject of investigation and determination 
by the Recovery Administration until every 
opportunity had been given to employers 
anc employees to meet and agree upon 
maximum hours of labor, minimum rates of 
pa} and other necessary conditions of 
employment. 


NRA’s POSITION 


The National Recovery Administra- 
tion did not require direct collective 
bargaining in the formulation of na- 
tional basic codes. The emphasis was 
pleced entirely upon Section 3.(a) of 
the Act, calling for the voluntary 
submission of proposed codes by in- 
dustrial groups, which was restricted 
to mean management and owner 
groups. 

This procedure developed from an 
interpretation of the method of codifi- 
cazion presented to the Senate Com- 
mittee on Finance on May 22, 1933. 
It was stated at the hearing that 
“gerhaps the easiest practical method 
is to work out a labor correction code, 
which is a code of what is unfair rather 
than original labor participation.” 
The basic method of industrial control 
weuld be achieved by codes rather 
than by labor agreements, and man- 
agement would determine whether 
labor was to assist in drawing up the 
ccde or merely to advise the Adminis- 
tration in the consideration of a 
proposed code. 

Other proponents of the measure, 
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however, interpreted the procedure 
differently. NRA Bulletin No. 2, 
issued on June 19, 1933, made official 
the interpretation as outlined to the 
Senate Finance Committee, when it 
declared that 


basic codes containing provisions respect- 
ing maximum hours of labor, minimum 
rates of pay, and other conditions of em- 
ployment which are in themselves satisfac- 
tory, will be subject to approval, although 
such conditions may not have been arrived 
at by collective bargaining. 


The National Recovery Administra- 
tion did not undertake to foster collec- 
tive bargaining in the codification of 
industry. 

The Labor Advisory Board protested 
this position at its June 23, 1933, meet- 
ing, when it demanded that 


agreements in industry concerning max- 
imum hours, minimum wages and other 
working conditions should be determined 
by collective bargaining and that organized 
labor should be consulted before industry 
presents proposed agreements to the Re- 
covery Administration. 


This protest was of no avail. 


NEGOTIATIONS OF NATIONAL CODES 


Following the policy outlined in 
Bulletin 2 as described above, the Ad- 
ministration gave formal recognition 
only to the employers’ proposals for 
codification of industry. Mutual agree- 
ments sponsored by employers and 
employees were not directly considered. 
Direct participation by organized 
labor in the formulation and determi- 
nation of the labor provisions of the 
codes occurred only in those industries 
which were highly unionized. Such a 
position was attained usually without 
the Administration’s assistance. At 
times it took place in spite of the in- 
difference or the open opposition of 
administrative officials. Such was the 
case in the construction, the porcelain 
and chinaware, the textile print roller 
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engraving, and the structural iron and 
steel fabrication industries. In the 
construction industry, for example, a 
heated struggle was carried on to 
achieve collective bargaining in code 
negotiations. Organized labor suc- 
ceeded only after the full power of the 
American Federation of Labor was 
mustered, rumors of a national general 
strike were current, and an appeal to 
the President of the United States was 
made. 

Requests by labor for the good of- 
fices of the Administrator “to afford 
every opportunity to employers and 
employees” to arrive at a mutual 
agreement were avoided by the Ad- 
ministrator. Reluctance was evident 
when in the case of the Granite Code 
the Labor Advisory Board appealed 
to the Administration to sponsor a 
conference for the development of a 
mutual agreement. When in the nego- 
tiations of the Graphic Arts Code the 
union and employers, open and closed 
shop, discussed for weeks their differ- 
ences, the Administration, instead of 
mediating the differences, completely 
accepted the employers’ position. 

So far as national codes were con- 
cerned, Section 7 (b) was completely 
disregarded. Even national codes ne- 
gotiated between employers and or- 
ganized labor, such as bituminous coal, 
were not submitted under this subsec- 
tion. All codes were approved under 
Section 3 (a) of the Act. Several in- 
corporated, directly or by reference, 
the terms of union agreements. 

Contrary to the expectations of or- 
ganized labor, Section 7 (b) was not 
applied to assure collective bargaining 
in the negotiations of the national codes 
themselves. Few codes were presented 
for consideration to the Administration 
after a mutual understanding had pre- 
vailed between the organized employ- 
ers and employees within the industry. 
In several instances direct bargaining 
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between employers and employees 
took place after the code had been 
submitted and while it was under 
consideration by the Administration. 
In a somewhat larger number, the 
negotiations following the submission 
were, in so far as labor provisions were 
concerned, in the class of the “‘union- 
dominated” negotiations. These in- 
cluded the industries in which labor 
was significantly but partially organ- 
ized and could exert some influence but 
could hardly consider itself in a direct 
position to bargain over as wide and 
secure a position as could the em- 
ployers. 

But the most general type of negoti- 
ations, prevalent in more than 85 per 
cent of the codes, was the “representa- 
tive bargaining” group in which a 
union or a person designated by the 
Labor Advisory Board negotiated the 
terms of the code with the employers, 
largely on the basis of what were 
purported to be NRA policies and 
purposes rather than on the basis of 
organized strength. Frequently this 
representative was accorded merely 
an advisory position to the administra- 
tive officials and allowed to furnish the 
latter with pertinent comments and 
facts, and not granted the right of 
direct negotiations with employers to 
achieve a mutually acceptable con- 
clusion which the Administration could 
approve. The codes adopted under 
these respective circumstances cus- 
tomarily were in a descending scale as 
to labor standards. It is interesting 
to note that it is in the first two groups 
in which collective bargaining was used 
in the negotiations that there may be 
found the exemplary NRA labor codes 
from the points of view of administra- 
tion, compliance, and economic results. 


ÅPPLICATION OF SECTION 7 (b) 


In the minds of the administrative 
officers of the NRA, Section 7 (b) came 
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to bz interpreted primarily as a method 
for determining labor standards for 
geographical or industrial subdivisions 
rater than for an industry as a whole. 

T-vo different uses of this provision 
wer= developed. The first type in- 
clucas the cases where local trade agree- 
mers were recognized and given legal 
appeoval and standing, but bound only 
the signers to the agreement. The 
seccad type includes those cases where 
Secton 7 (b) was applied through 
spesific code provisions so as to make 
the zonditions of employment in trade 
agreements arrived at through collec- 
tive bargaining applicable to all mem- 
bers of the industry within the local 
area. 


SONFIRMATION OF AGREEMENT 


L the first use of Section 7 (b), the > 
trad= agreement was given legal stand- 
ing, and all the methods of enforcement 
contained within the Act itself were 
avamlable against the assenters who 
violated the agreement. The most 
outstanding illustration of this use of 
Section 7 (b) is the Appalachian Coal 
Agreement of 1933. The Appalachian 
distzict had long been a nonunion dis- 
trict, despite endless efforts to organize 
it. Under the impetus of the United 
Mine Workers’ organizing campaign 
in dane and July 1933, the district was 
almost completely unionized, and the 
opezators signed an agreement on 
September 18, 1933. 

This agreement, according to its 
previsions, was not effective until 
appcoved by the President under Sec- 
tion 7 (b) of the Act. The terms of 
the agreement were approved by the 
President with the understanding that 
ther “may also be applied to the em- 
plosees who are not parties hereto.” 
As a result the provisions of the agree- 
mezt were substantially written into 
the Bituminous Coal Code. The as- 
senting operators were therefore triply 
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bound: by an agreement which they 
had entered into, by the agreement 
approved by the President under 
Section 7 (b), and by the code which 
made the terms obligatory. The other 
operators were bound by the code 
provision establishing similar condi- 
tions. The agreement was revised 
with modifications establishing a shorter 
work week and higher wages in March 
1934. These terms were also incor- 
porated in the code by amendment. 
The Legal Division of NRA character- 
ized this method as the most legitimate 
use of Section 7 (b). 


EXTENSION oF AGREEMENTS 


In the case of nine industries,? the 
codes provided that mutual agreements 
developed through collective bargain- 
ing, when approved by the President, 
would become limited codes of fair 
competition for the area as defined, and 
would supersede the labor provisions of 
the codes themselves. In these indus- 
tries the terms of the local trade 
agreements could become the minimum 
conditions of employment for local 
areas. 

In the development of area agree- 
` ments, the Government took no part. 
Such agreements represented under- 
standings freely negotiated between 
employers and employees, and were 
sponsored jointly by both parties. 
Their continuance after the expiration 
of the term of the agreement depended 
upon the desire of both the employers 
and the employees to resubmit an 
agreement at the termination of the 
period of the former one. The Gov- 
ernment was in the position of consid- 
ering, approving, or disapproving, but 
not revising its terms except by with- 


3 These industries were: construction; wreck- 
ing and salvage; trucking; limestone; household 
goods storage and moving; river and harbor 
improvement; marble quarrying; blueprint and 
photoprint; and sandstone. ¥ 
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holding approval. Much of the arbi- 
brariness of the code system was 
thereby eliminated. The agreements 
could not be overlooked or sidetracked 
as had happened in the case of the 
national code negotiations, since they 
were the major subject of interest. 
In camera proceedings were eliminated, 
since the agreements evolved out of the 
negotiations of the interested parties 
and were reviewed as to their public 
desirability at public hearings in the 
community for which they had been 
prepared. 

On approval, theSe mutual agree- 
ments were extended and made appli- 
cable to all competitors and workers 
within the area, irrespective of whether 
they had been participants to the 
agreement or not. It was, however, 
required that the sponsors be repre- 
sentative of the area for which they 
had developed the agreement. In the 
administration of an approved agree- 
ment, joint labor and management 
committees were established to investi- 
gate charges of noncompliance and to 
use their good offices to secure com- 
pliance. 

These area agreements, in their 
limited manner, offered the first full 
opportunity for the joint negotiations 
of labor standards and labor participa- 
tion in the administration of the code 
and planning for an industry. Collec- 
tive bargaining was employed in arriv- 
ing at these area agreements; “‘united 
action of labor and management” 
characterized their administration. 

Before the invalidation of NRA, all 
of the nine industries containing pro- 
visions for area agreements were in the 
process of developing the machinery 
necessary for making them operative. 
However, the construction industry 
was the only one which actually estab- 
lished’ a procedure under which area 
agreements were approved. Some 278 
area agreements were submitted for 


174 


approval in the construction industry. 
Of these, 48 actually were approved 
before the invalidation of the NIRA. 
They covered more than 100,000 em- 
ployees in the building construction 
industry. The labor standards were 
in most cases identical with those in 
the previously existing trade agree- 
ments for the same areas, although the 
negotiation of new agreements in some 
instances became necessary, either 
because no agreements existed or þe- 
cause those existing were too old. 


EFFECTS OE AGREEMENTS 


Almost half of these area agreements 
established a minimum wage for skilled 
workers of better than $1.00 per hour. 
With respect to hours, 4 area agree- 
ments prescribed a thirty-hour week, 
10 a thirty-five-hour week, and others 
a forty-hour week. It was through 
the use of labor’s collective bargaining 
power that these standards were estab- 
lished. In areas where labor’s organi- 
zation was weak, the resulting terms 
were comparatively low. 

These area agreements had a stabi- 
lizing effect in the areas in which they 
operated for any considerable period. 
Labor conditions were made uniform. 
One cost uncertainty in the calcula- 
tions of the contractor was removed, 
and thereby the problem of estimating 
costs of jobs was eased for him. 
Industrial relations were placed on a 
mutual footing. The numbers of em- 
ployers and employees covered by 
trade agreements increased and new 
areas came to enjoy the benefits of such 
agreements. 

Compliance with the area agree- 
‘ments was obtained through the joint 
efforts of both the employer and the 
employee groups who were members of 
the local enforcement boards. They 
placed their respective forces at the 
disposal of the board and applied both 
economic and legal pressures to obtain 
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universal compliance. Labors par- 
ticipation in the administration made 
it possible for it to follow actively the 
compliance record of individual em- 
ployers; its presence on the enforcement 
body, moreover, made the employers 
morz responsible participants in the 
enforcement of the labor provisions. 
More interest in labor compliance was 
shown by the employers on these local 
boards than in most code authorities. 
The feeling prevailed that these area 
agreements were the agreements of 
loca. labor and management. It was 
the duty of each to observe their terms 
and to enforce them upon the few who 
had not joined in sponsoring the agree- 
ment. In the areas in which they were 
effective, area agreements were com- 
mended by all parties.‘ 


CONCLUSION 


Taough the codes have been in- 
validated by the Supreme Court, the 
prinziple of Section 7 (b) is now being 
carr.ed forward in the Guffey Coal Act 
as cne of its provisions. NRA’s ex- 
perience indicates that industrial sta- 
bility can be founded only on mutual 
understanding between employers and 
employees. Each must be fully or- 
ganized to deal with the other collec- 
tively. The Administration did not 
apply Section 7 (b) in the negotiations 
of the national basic codes in cases 
wheze it could have been successfully 
appkied, and did not restrict the use of 
Section 3 (a) to the cases where Section 
7 (b) could not have been successfully 
used. Those codes which were devel- 
opec. most closely along the lines laid 
dowa and predicated by Section 7 (b) 
were usually highly satisfactory as to 


4Seme of the difficulties encountered in the 
Administration are outlined in Labor and the 
Codif ed Construction Industry under the NRA, 
by Salomon Barkin and the Building Trades 
Department of the American Federation of 
Labo-, 24 pp., Washington, 1935. . 
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labor standards, were detailed as to 
terms, adequate in answering the needs 
of the industry, successfully adminis- 
tered, and among those with the best 
compliance records. The experience 
of the areas in which Section 7 (b) was 
directly applied also suggests the wis- 
dom of this method of developing labor 
standards. 

Experience indicates that conditions 
of employment should not be dictated 
by one party. Labor has consistently 
demanded the right to participate in 
the determination of its own fate. 
Collective bargaining has been the 
basis for constructive industrial rela- 
tions. To stabilize one factor of 
competition in industry, minimum 
terms of employment are necessary, 
and these should be' developed through 
collective bargaining. Labor codes 
drawn up by employers alone tend to 
be partial, framed in terms of competi- 
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tive industrial needs, and unresponsive 
to labor’s interests and demands. 
They lack the confidence of labor. 

Proper and faithful administration of 
labor standards demands joint partici- 
pation and mutual determination. 
Collective action of employers and 
employees affirmed by the Government 
in the interest of the public, and pro- 
tected from the violator, is demonstra- 
bly the proper and sound base for the 
progressive handling of the problems 
of industrial relations and for achieving 
stability in labor conditions. The 
value of collective determination of the 
terms and conditions of employment 
which was evidenced in NRA experi- 
ence may well lead future labor legisla- 
tion to be founded upon the principle 
of collective bargaining and to provide 
for the extension of trade agreements 
sponsored by representative groups to 
all members of the industry. 


Solomon Barkin is supervisor of functional labor 
studies, NRA, Washington, D. C. He has been a 
fellow in economics of Columbia University, and has 
served as instructor in economics at the College of the 
City of New York, as special investigator of the New 
York Commission on Old Age Security, and as assistant 
executive director of the Labor Advisory Board, NRA. 
He is the author of “The Older Worker in Industry, 
.a Study of New York State Manufacturing Industries” 
(1933), “Old Age Security” (co-author, 1930), and 
several pamphlets and articles. 


Adapting Union Methods tc Current Changes — 
Industrial Urconism 


By Jonn L. L=wis 


An kas been reached in the 
development of the labor move- 
ment in America where it is imperative 
that drastic, far-reaching changes be 
made at once in the foundations and 
structures of union organization. Pol- 
icies and procedure also must be broad- 
ened in order that labor organizations 
may conform to and deal effectively 
with a new industrial and social order. 
The strictly economic purposes and ob- 
jectives of industrial workers are the 
same at the present time as they were 
in the beginning of the organized labor 
movement, but the methods of organi- 
zation and the strategies essential to 
their attainment are now quite differ- 
ent because of fundamental changes 
which have developed in the organiza- 
tion and operation of industrial under- 
takings. 

The modern industrial unit has 
broadened the base of its operations 
and the scope of its influence. Its out- 
put has been standardized for ready 
absorption by national and world mar- 
kets. In its never ceasing effort to 
lower production costs, it is also con- 
stantly substituting machines for hu- 
man skill, and adopting the latest re- 
sults of engineering and scientific re- 
search in its methods and processes. 
So far as labor relations are concerned, 
present-day industry has evolved an 
impersonal form of management over 
great masses of wage earners and sal- 
-aried workers. These workers have in 
turn been forced to the conclusion that 
they cannot secure adequate economic 
safeguards and advancement, as well 
as their fundamental industrial rights 
and guarantees, without national or- 


gangzation and concerted action co- 
terrrinous with industry itself. 

I- the light of these changes, there- 
fore. the labor movement must still 
coninue the old struggle for better 
wages and improved working condi- 
tions, but, in addition, it must change 
its old form of organization to meet 
the problems developed by the new 
syst2m in production. Organized la- 
bor must, in other words, as soon as 
pos=ble, develop an economic strength 
equ=l to that of industrial manage- 
mem, in order that, first, through 
equslity in bargaining power, tlhe 
maximum possibilities in the way of 
coö-eration and productive accom- 
plistment may be established; and, 
secoadly, so that our political, democ- 
racz may be supplemented by the 
adoption of the enlightened principles 
and standards of industrial democracy. 


INDUSTRIAL INTEGRATION 


As is generally recognized, the new 
indzstrial revolution which gathered 
force in America since the turn of the 
present century, and which reached 
its zenith during the years 1927-1928, 
bro_ght about unpredictable changes 
in modern industry through increased 
mecaanization and new scientific dis- 
covsries, As a consequence, the unit 
of imdustrial control was constantly 
extended. Mines, mills, and factories 
of cany states were integrated through 
national holding companies or other 
corzorate devices. Although the in- 
div-iual plants of an industry operated 
in many widely separated localities, 
anc. apparently were local and inde- 
pendent, actually they were organized 
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under a centralized corporate control. 
The conduct of our basie industries, 
in other words, came to be conducted 
on a national basis, irrespective of state 
lines. Through corporate affiliates and 
subsidiaries, they constituted an iden- 
tity and community of interest which 
was national in its scope and activ- 
ities. 

As the result of a concurrent devel- 
opment of concentration of control of 
banking reserves and credit facilities, 
small inner groups of private bankers 
and financiers dominated, as fiscal 
agents, these new national industrial 
undertakings, and, in turn, demanded 
and secured seats on their boards of 
directors for the purpose of determining 
their financial, operating, and labor 
policies. 

Political organizations and demo- 
cratic institutions prior to the depres- 
sion were also subordinated to the 
power and influence of these new indus- 
trial and financial aggregations. De- 
spite the Sherman anti-trust legislation 
of 1890; despite the memorable on- 
slaught of the elder Lindbergh, the 
first LaFollette, and the incomparable 
Norris of the present day against the 
so-called “Money Trust”; despite the 
sensational attacks of Theodore Roose- 
velt on “the malefactors of great 
wealth”; despite the “New Freedom” 
of Woodrow Wilson; and, finally, de- 
spite the heroic efforts of the “New 
Deal” of Franklin Roosevelt since 
1933, to rescue democracy and human- 
ity from their baleful influence and 
control, these shortsighted, reaction- 
ary, former dictators of agriculture, 
industry, finance, commerce, and labor, 
as typified by the heads of eastern 
banking houses, are now fighting on all 
fronts to bring about a return to the 
old, discredited capitalism of 1929, to 
disrupt existing labor unions, and to 
prevent further growth in union power 
and influence. 
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Tue CHALLENGE To ORGANIZED 
LABOR 


Thus have our former kings of fi- 
nance and overlords of industry re- 
vealed their belief that the organized 
labor movement, both as it now stands 
and in its future possibilities, con- 
stitutes the greatest obstacle against 
the resumption of a reactionary con- 
trol over the life and destinies of the 
American people. And this condition 
of affairs, in turn, presents the gravest 
challenge to organized labor through- 
out its long history.” It also brings 
organized labor face to face with the 
most pressing decision in its history, 
for it is apparent to all enlightened 
union leaders of the present day that 
to meet this crisis the entire structure, 
that is, the form of organization and 
procedure, of the labor movement must 
be at once revolutionized, and that 
primary emphasis must be placed on 
the formation of industrial unions. 
Established craft unions, outside of our 
principal industries, need not and 
should not be disturbed. Within the 
basic mass production industries, such 
as steel, rubber, and others, however, 
the industrial form of organization 
must be supreme. 

Craft unions have failed to organize 
the mass-integrated industries during 
the past twenty years, for two reasons: 
first, they have been unable to extend 
to unskilled and semiskilled workers, 
numerically the largest group in these 
industries, the same proportionate ad- 
vancement of their interests as afforded 
to skilled workers; and second, because 
of jurisdictional disputes between craft 
unions, they have been unable, even 
through coalitions, to mobilize and 
concentrate in any effective way the 
economic strength of the employees of 
the basic industries. 

The pressing need for a revolutionary 
change of this kind, however, requires 
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no detailed demonstration. According 
to the rule of evidence which has come 
down to us from the old Roman law, 
the facts as developed by the history 
of the organized labor movement 
“speak for themselves.” 


GROWTH OF LABOR ORGANIZATION 


The American Federation of Labor 
was established fifty-five years ago 
with an initial membership of approxi- 
mately fifty thousand. Its constituent 
unions were made up of craft workers 
the greater number of whom, in ac- 
cordance with the practice of that 
period, had served an apprenticeship 
of four years before becoming journey- 
men. Thelabor movement, as founded 
upon this basis, intelligently reflected 
contemporary conditions. Industrial 
operations in the year 1881 were car- 
ried on mainly in small independent 
establishments where oftentimes the 
owner and employer was himself a 
former craftsman. 

The first rumblings of the so-called 
“trust” or consolidation movement in 
industry were just beginning to be 
heard. Our railroad system and the 
conquest of the West had not as yet 
been completed, and our country was 
not as yet a completely integrated 
economic unit. It was also soundly 
reasoned by the founders of the Ameri- 
can Federation of Labor that because 
of their training and experience the 
craft workers could be more readily 
and effectively organized than un- 
skilled groups, and that by reason of 
their skill they would have relatively 
greater economic strength and bar- 
gaining power. 

Proceeding on this basis, the move- 
ment for tbe organization and con- 
certed action of labor rapidly devel- 
oped. By the year 1900 the American 
Federation of Labor had grown in 
membership to more than one-half 
million. Fourteen years later, at the 
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outoreak of the World War, it had 
reached the two-million mark. Be- 
cause of the pressure upon American 
industry for munitions and supplies 
following our entrance into the Euro- 
peaa conflict, and the favorable atti- 
tudz of the Federal Government itself 
towards labor unions, the organized 
labor movement had gained three 
quarters of a million members at the 
time of the signing of the Armistice. 
The unprecedented expansion of indus- 
trial activity following the World War 
had further increased trade union mem- 
bership by the year 1920 to 4,078,740, 
a record which up to the present time 
has been unsurpassed. 


UNIONIZATION CHECKED 


When the financial and industrial 
collapse in 1920 and the depression of 
1921-1922 occurred, however, reac- 
tionary industrial interests which had 
unwillingly tolerated organized labor 
during the war and during the profit- 
able period immediately following the 
cessation of hostilities, decided to “de- 
flat2” labor’s advances in wage and 
working standards and its war-time 
gains in membership. A vigorous 
double offensive against unionism was 
accordingly organized on a national 
basis in 1921. This consisted in a di- 
rec; resistance to further expansion of 
organized labor, together with the de- 
velopment and advocacy of the so- 
caled “American plan” of “com- 
pary union” organization for the pur- 
pose of preémpting the field of employ- . 
meit' and offsetting the organizing 
act.vities of legitimate labor unions. 

Simultaneously there was introduced 
into industry a so-called “new era” 
by management. Unprecedented ad- 
vatces were made in mechanization: 
and in technological improvements and 
standardized, mass production meth- 
ods. Many former skilled occupa- 
tions were thus rendered obsolete. 
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Because of the installation of automatic 
or semi-automatic machine processes, 
the work previously performed by 
skilled craftsmen was increasingly 
taken over by machine operatives who 
required only a brief training and ex- 
perience in order to become profi- 
cient. 

In the mass production industries 
craftsmen were practically reduced to 
the status of die and pattern makers, 
and machine maintenance employees. 
In course of time, they were practically 
forced out of the large, mechanized, 
mass production undertakings into the 
smaller plants and shops, or into gar- 
ages and other activities which had de- 
veloped as an outgrowth of the indus- 
trial revolution of 1923-1929. So far 
as economic bargaining is concerned, 
they are now of importance only in 
these and other sheltered enterprises, 
such as railroad shops, and in the 
building trades where standards are 
local and have been maintained to a 
large extent by local and national craft 
coalitions. 

The mass production industries were 
thus, according to the old standards, 
left without any effective elements of 
labor organization, and such craft or- 
ganizations as did survive were entirely 
unsuited, because of the revolutionary 
changes in our basic industries, as a 
foundation for effective organization in 
the future. This was especially true of 
iron and steel and other metal manu- 
facturing and fabricating industries, 
automobiles, electrical products, radio, 
glass, cigars and cigarettes, and all 
branches of textiles. In other words, 
during the extraordinary industrial 
expansion of 1923-1929, when manu- 
facturing industries as a whole in- 
creased their working forces 27 per 
cent and the value of their products 61 
per cent, the general average loss in the 
membership of the metal trades ranged 
around 20 per cent. 
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PREDOMINANCE OF CRAFT UNIONS 


What was of greater significance, 
however, was that, due to the predomi- 
nance of the craft unions in the deter- 
mination of the policies of the organ- 
ized labor movement, no industrial 
unions had been created or could be 
authorized to take up the work of or- 
ganization in the basic, key industries 
of the country which the craft unions 
had failed to organize in previous years 
and from which they had been prac- 
tically eliminated. 

Another deplorable* aspect of this 
situation was that company unions or 
so-called employee-representation plans 
for a time were widely organized 
through a nationally conducted move- 
ment of anti-union employers during 
this exceptional period of opportunity 
for the regular labor movement. Start- 
ing in 1920, under the slogan of “the 
American plan,” this was done in order 
to cover the unorganized field in antici- 
pation of union activities in organiza- 
tion work which, unfortunately, never 
developed. 

When it became apparent that the 
standard labor organizations were not 
making any unusual efforts in this di- 
rection, interest gradually declined in 
the company union movement. Dur- 
ing its beginning, however, when the 
possibility of unionization was consid- 
ered a menace by reactionary corpora- 
tion managements, strong company 
unions were developed in iron and steel, 
machinery, and textile manufacturing 
plants, as well as in other mass produc- 
tion industries, 


Errects or NIRA 


The results of the passage of the Na- 
tional Industrial Recovery Act in June 
1933, and the unprecedented oppor- 
tunity it gave for extending union mem- 
bership by the guarantees of its Section 
7, further demonstrated that the labor 
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movement could not hope to realize its 
aspirations unless it changed its struc- 
ture, at least so far as our basic indus- 
tries were concerned, to the industrial 
union form of organization. ' 

The craft unions as a whole, on the 
basis of their reports to the American 
Federation of Labor, showed a growth 
in membership of only 13 per cent in 
the year 1935 as compared with the 
year 1933. In sharp contrast, the only 
four industrial unions of the American 
Federation of Labor increased their 
membership 132 per cent, or practically 
ten times as much, during the same 
period. Furthermore, what might be 
called the “‘semi-industrial unions” in 
the American Federation of Labor— 
those authorized to include in their 
membership all employed in their in- 
dustries with the exception of those 
relatively small groups of skilled em- 
ployees over whom certain other 
unions had jurisdiction, such as the 
boot and shoe, brewery, clothing, pot- 
tery, pulp and paper workers, long- 
shoremen, seamen, and so forth—re- 
ported a combined membership 126 
per cent greater in 1935 than in 1933. 
Even in the group of service unions, 
such as retail clerks, teachers, and pub- 
lic building and laundry employees, 
where the semi-industrial union form of 
organization prevailed, there was a 
combined increased enrollment in 1935 
over 1933 of 94 per cent, and in some 
individual unions a much larger rate of 
growth. 

Furthermore, the large group of in- 
dustrial workers, principally from the 
basie industries, whom the American 
Federation of Labor, because of the 
jurisdictional claims of craft unions, 
had been forced to recruit into “Di- 
rectly Affiliated Local Trade and Fed- 
eral Local Union,” showed an aggre- 
gate increase of 416 per cent in 1935 over 
1932, and 146 percent overthe year 1933. 

Had it been possible to conduct the 
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organizing activities in this respect 
up=n a strictly industrial union basis, 
streng organizations would now un- 
dozbtedly be established in three or 
four of our leading mass production 
industries, such as iron and steel, auto- 
mcoile, and rubber manufacturing. 
Bv- as it has been, about one-half mil- 
lioz. of these new recruits to the labor 
mcvement were lost in the year 1935 
alae, because of the activities of craft 
unions in withdrawing skilled men from 
ther locals or in preventing the amalga- 
me-ion of locals into industrial] unions. 


EXTENSION OF Company UNIONS 


=inally, because industrial unions 
uncer the American Federation of 
Lahor could not be organized in our 
bazc industries, the same tendencies 
as bo company unions which had devel- 
op=d after the year 1921 appeared after 
the passage of the Recovery Act, in an 
even more depressing and widespread 
form. The managements of the iron 
anz steel, rubber, chemical, textile, 
mezchinery, and other mass production 
cordorations hurriedly launched in- 
tensive campaigns for the organization 
of zompany unions, by which they pur- 
po=d to stem the rising tide of union- 
ism which had spontaneously burst 
for‘h among employes of the basic 
industries as the result of the guaran- 
teez of the Recovery Act. A recent in- 
vexigation by the United States Bu- 
reza of Labor Statistics showed that 
moze than 300,000 workers in 376 
pleats were brought under company 
unin organizations during the two 
years 1933-1935. Practically all of 
these were in the mass production in- 
dustries, and more than one half in the 
duzable or heavy goods divisions. 


CRAFT Unions HAMPER 
ORGANIZATION 


7roceeding upon this assumption— 
wlech is conceded without exception 
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by all enlightened and unprejudiced 
observers and thinkers, both within and 
without the ranks of organized labor— 
that the labor movement in this coun- 
try cannot fulfill its mission unless the 
basie, mechanized, mass production in- 
dustries are organized upon an indus- 
trial basis, it is clear that the American 
Federation of Labor, so long as it per- 
mits craft unions to possess jurisdic- 
tion over skilled workers in these basic 
industries, cannot meet the proper re- 
quirements of an organized labor move- 
ment in America, or perform the 
services and accomplish the ends which 
the rank and file of industrial workers 
have a right to expect from a properly 
organized and directed labor move- 
ment. 

It is also indisputable that this back- 
ward and destructive policy of the 
American Federation of Labor is deter- 
mined by the majority group at its na- 

‘tional conventions, which in turn is 
controlled by the representatives of 
craft organizations. The policy does 
not arise from any disinterested exam- 
ination of the facts involved, or from 
any sound reasoning based upon these 
facts. The experience of the past 
quarter of a century in the labor move- 
ment has shown conclusively: first, 
that the craft unions have not been 
able to organize the basic industries of 
the country upon a concerted or in- 
dustrial union basis; second, that they 
are not now even attempting through 
coalitions to organize these industries; 
third (and this is of the utmost signifi- 
cance), they are actually and delib- 
erately preventing the formation of in- 
dustrial unions by demanding through 
their charters, or “(paper jurisdictions,” 
that all skilled workers, whether in the 
few authorized industrial or semi-in- 
dustrial unions of the American Fed- 
eration of Labor, be turned over to 
craft unions; and fourth, that they re- 
fuse to permit the American Federation 


181 


of Labor to approve or issue any char- 
ters to real industrial unions, or those 
with jurisdiction over all workers in a 
mass production industry. 

Even the independent industrial 
unions outside of the American Federa- 
tion of Labor, which may desire to 
affiliate themselves with the recognized 
labor movement, cannot transfer their 
mémbership to the American Federa- 
tion of Labor because they cannot se- 
cure an industrial union charter from 
the Federation. On the other hand, 
without such a charter they do not dare 
to enter the Federation, for they know 
that they would be immediately ex- 
posed to the loss of a large portion of 
their most valuable membership, the 
skilled workers, over whom the craft 
unions in the Federation would claim 
jurisdiction, and who would be trans- 
ferred to the craft unions. 


Impotency OF PRESENT SYSTEM 


In this same connection, it has been 
reported that local company unions 
which have been organized and stimu- 
lated by management in our principal 
industries, such as iron and steel manu- 
facturing, since the enactment of Sec- 
tion 7 (a) of the Recovery Act in 1933, 
have during the past year come into a 
consciousness of their own incompe- 
tency and futility unless cotrdinated 
into a national, industrial unit. It is 
further reported that on their own in- 
itiative and much to the apprehension 
of management, there have been meet- 
ings of representatives of local com- 
pany unions to consider ways and 
means of establishing a national or- 
ganization. Such a condition of af- 
fairs constitutes a rare opportunity for 
the organized labor movement to take 
over a completely organized industrial 
union in a key industry; but the Amer- 
ican Federation of Labor, as dominated 
by archaic craft union policies, cannot 
consider it, for the reason that it is 
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prohibited from granting an exclusive 
industrial union charter. 

A further example in this connection 
of the impotency of the organized labor 
movement under present Federation 
control may be illustrated by the fact 
that a farseeing industrialist of na- 
tional prominence, representing one of 
our most important industries, whose 
name cannot be printed, was reported 
to have informally expressed his wil- 
lingness in 1933 to turn over his com- 
pany union, which had been long es- 
tablished and which had a membership 
of 100,000, to the American Federation 
` of Labor, provided it was continued on 
an industrial union basis and not 
chopped up into crafts. This he was 
willing to do because he knew from ex- 
perience that he could secure the best 
results for his corporation by dealing 
with a national union representing all 
of his employees. The Federation 
could not, however, consider any such 
proposal because it would be impossi- 
ble for it to give any assurance that 
such a unit would not be divided up by 
the craft unions who are in control of 
its policies. 


A GRAVE SITUATION 


Normally, the present control of the 
organized labor movement by craft 
union policies would be deplorable, but 
it might be regarded with some degree 
of equanimity because of hope that 
through agitation and education these 
policies in time could be gradually 
changed. At this present critical pe- 
riod in our country’s history, however, 
long-drawn-out evolutionary results 
cannot be awaited. Not labor alone 
but democracy also is at the crossroads. 
Their enemies are strong and prepared 
to encompass them. Industrial unions 
must be established at once in our basic 
industries. There can be no real re- 
covery in industry, or future stability in 
employment, unless all industrial work- 
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ers receive adequate wages and sal- 
arizs—income that will constitute suffi- 
cieat aggregate purchasing power to 
absorb the output and permanently 
stadilize the operations of our mass 
prcduction industries. Nor can unem- 
ployment now or in the future be ob- 
viazed without a policy of reducing 
hours of work in accordance with the 
results of mechanization and techno- 
log-cal improvements in industry. 
Only through a labor movement 
based primarily on industrial unionism 
can both of these objectives be at- 
taimed. They are essential not only to 
the economic advancement of those 
who work by hand or brain, but also to 
progress of humanity and democracy. 
Incustrial unions can accomplish these 
ends, first, because through their eco- 
nomic strength they can codperate ef- 
fectively with industrial management 
to secure the maximum industrial ac- 
complishment, and second, because 
through their political and social: in- 
fluence they can be great and effective 
ageacies for the promotion of the com- 
mon good. 


ATTITUDE or UNITED MINE 
WORKERS 


The attitude of the United Mine 
Workers of America, who have since 
1932 been leading the fight within the 
American Federation of Labor for a 
laber policy which will meet modern 
conditions, may be found set forth in 
the Joint Report of the Officers to the 
Thitty-Third Constitutional Conven- 
tior, which met in January 1934. This 
Report stated: 


It is to be hoped that this conference [of 
labor executives, held under American Fed- 
erat.on of Labor auspices in January] will 
agree upon a form of plant or industry or- 
ganization that will permit the employes of 
thes: industries to become union members 
witkout being segregated into numerous 
international organizations which, in them- 
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selves, are unable to successfully function 
for the employes of a whole industry. It 
is not the desire of the United Mine Work- 
ers of America to interfere with the opera- 
tion of successfully organized trade unions 
which have demonstrated their worth and 
real efficiency to their membership. On 
the other hand, it does seem reasonable 
that there should be room in the American 
Federation of Labor for the formation of 
industry organizations in the mass produc- 
tion industries, wherein the jurisdiction of 
the craft union would be yielded in the in- 
terest of a more comprehensive and all-em- 
bracing ‘form of organization of which the 
United Mine Workers of America is an 
example. It seems obvious that in no other 
way can collective bargaining be estab- 
lished in certain of the basic industries. 
The failure of the employes in these indus- 
tries to take advantage of the privileges 
of the National Industrial Recovery Act in 
itself demonstrates the necessity for the 
formation of new policies to deal with this 
problem. The lack of comprehensive or- 
ganization of the workers in the iron and 
steel industry has cost the United Mine 
Workers of America heavily, because the 


183 


steel companies, free from pressure for col- 
lective bargaining in their steel plants, have 
had ample time and opportunity to belabor 
and resist the United Mine Workers of 
America in their captive mining operations. 
Without question, the problem of organiz- 
ing the workers in America’s automobile, 
steel, rubber, lumber, electric and other in- 
dustries is of paramount importance to 
American labor. There is imperative ne- 
cessity for the enunciation by the American 
Federation of Labor of a sound and practi- 
cal policy that will meet the requirements 
of modern industrial conditions. 


eo? . 


The fundamental test of the effec- 
tiveness of the American Jabor move- 
ment now depends upon its ability to 
establish itself in the basic mass pro- 
duction industries. Likewise, the cru- 
cial test of the American Federation of 
Labor in the future will be its ability to 
meet this fundamental condition of 
labor’s progress towards better eco- 
nomic and social conditions. 


John L. Lewis is president of the United Mine Work- 
ers of America, Washington, D. C., and is chairman 
of the Committee for Industrial Organization, which 
was recently established by eight international unions 
belonging to the American Federation of Labor, and 
which concerns itself with the organization of the 
workers in the mass production industries of the 
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National Unemployment Conference in 1921; of the 
commission to investigate Government Veterans’ Relief 
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is author of “Miners Fight for American Stand- 
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Employee Repr2sentation 


By Henry C. METCALF 


HE main reason why employers 

and employees find it difficult to 
get together is that each group is 
avowedly out to get as much and to 
give as little as it can. One fallacy, 
which adds complexity to the problem, 
has been the tendency of employers 
generally to regard the manual worker 
as a means, not as an end in himself. 
To deal with men intelligently we 
must know them as they are; we must 
recognize their individual differences, 
desires and aims, and their common de- 
sire in a democracy to be represented 
in the deliberations on policies which 
affect their lives and their interests. 

I have long maintained that our in- 
dustrial progress must increasingly de- 
pend upon the principle of personality 
growth, upon the unique value residing 
in human quality, skill, initiative, and 
courage. And personality growth is 
essentially a social problem; it comes 
from sharing; it depends upon an op- 
portunity for self-expression in a 
process which is reciprocal, mutual, in 
its effects. This need for the codpera- 
tive method in the development of 
workers as individuals continues to 
demand the promotion in business of 
machinery for better human relations 
between employer, employees, and the 
public. It implies reasonable freedom 
to have a voice in the solution of the 
whole gamut of business problems af- 
fecting them—and is based upon the 
assumption that industry is for man, 
not man for industry. 


SCIENTIFIC METHOD IN EMPLOYER- 
EMPLOYEE CONFLICTS 


Applied science—technology—has 
humanized nature. Can we now hu- 
manize technology—the machine? Can 


science provide us with a technique to 
master ourselves, to adjust our eco- 
nomic relations tolerantly and ration- 
allr? Is that technique to be found in 
employee representation? 

Scientific method means simply ar- 
riv.ng at conclusions impersonally and 
dispassionately from facts—letting “the 
law of the situation” rule on the basis 
of a logical analysis of an adequate 
array of pertinent facts. An indus- 
triel conflict is a dispute over claims or 
rights, and involves conflicting inter- 
ests. If scientific method has, any 
function in the settlement of employer- 
emJloyee relations problems, that func- 
tioa must be found in the way of deal- 
ing with conflicts of personal or group 
interests. Thus its success in han- 
dling economic conflicts will be condi- 
tioned by our working knowledge of the 
forces and conditions which determine 
the feelings, the sentiments, the be- 
liefs, the attitudes, and the demands 
of the men with whom we have to deal. 

Since Mr. Saposs is furnishing in 
ancther article in this symposium in- 
formation regarding the development 
of zhe employee representation move- 
ment, I shall confine my discussion to a 
more philosophical interpretation of 
the actual effects and the potentialities 
of his method of employer-employee 
organization. 

As a result of an intensive study of 
the operation of employee representa- 
tior made under my direction a few 
years ago, we came to this conclusion: 


Employee representation is making at 
least three significant contributions to 
Am=rican industrial life. It is converting 
industry from a purely productive process, 
turning out massed, material units, into an 
eduzational experience for all engaged in its 
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absorbing activities. It is facilitating the 
realization of a more truly scientific method 
of management. Through its operation as 
a means of orderly, industrial governance, 
it is injecting new meaning and value into 
that much maligned concept, democracy. 


My opinion has not changed. There 
is no doubt that there was inherent 
even in the early employee representa- 
tion idea the thought of satisfying the 
human demand for representation of 
interests. The germ of industrial de- 
mocracy may not have been con- 
sciously injected. Or it may owe its 
origin wholly to compulsory virtue. 
But it is there. Admittedly, the es- 
tablishment of most of the employee 
representation plans, company unions, 
works councils, and their kin, have 
been defensive moves on the part of 
managements to keep out trade unions. 
But that does not counteract the fact 
that the idea is sound and shows real 
vision, and that the procedure may 
continue to help to solve our employer- 
employee relations problems. That 
possibility is contingent upon absolute 
sincerity and determination on the part 
of employers in Jaunching these plans 
to allow the sphere of employee inter- 
est and influence to expand in propor- 
tion with the education and training 
absorbed through these processes. 

Except for the period immediately 
following the passage of the National 
Industrial Recovery Act and its illus- 
trious Section 7 (a), trade unionism in 
this country has had no other spurt 
such as it had during the war, when the 
demand for labor, due to the crying 
need for supplies, was tremendous. 
Some means had to be found to avoid 
strikes—to keep the wheels of industry 
turning constantly. Employee repre- 
sentation as a widespread movement 
extending beyond the plants of a few 
experimenters arose then, in response 


1E. R. Burton, Employee Representation, 283 
pp., Baltimore, Williams and Wilkins, 1926, p. 11. 
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to a definitely recognized need. That 
need was for continuous production. 
With the passing of the pioneer 
stage of American industry, owners and 
managers have been more and more 
impressed with an intelligent apprecia- 
tion of long-run considerations. Poli- 
cies and methods which will avoid 
misdirected production, reduce costs, 
keep goods flowing from producing 
enterprises to consumers, and maintain 
the purchasing power which is a con- 
dition precedent to demand for goods, 
are increasingly seen to be necessary. 


FUNCTIONS OF EMPLOYEE 
REPRESENTATION 


Succeeding the commodity theory of 
labor and the mechanistic attitude of 
the efficiency movement—character- 
ized by welfare work and vocational 
guidance—employee representation as 
a means of harmonizing worker good 
will and collective bargaining has be- 
come one of the most powerful de- 
velopments in American industry. 

Although the movement began partly 
as a concession, partly to make things 
go more smoothly, and partly to 
counter trade unions, today it is con- 
sidered by many men an asset worth 
fighting for, an essential part of sound 
organization. This attitude brings out 
two encouraging facts: (1) Organized 
labor has become aware that it can 
offer substantial assistance to manage- 
ment, and (2) management has awak- 
ened to an appreciation of this fact, and 
many company executives are sincerely 
bending their efforts toward under- 
standing how best to motivate’ and 
utilize such assistance. Management 
also appreciates that it is no longer 
merely a question of consulting labor 
in emergencies, but that the intelli- 
gence and coöperation of the workers 
may be mobilized in a systematic, 
cumulative manner to promote the 
success of the business. 
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How far employee representation is 
in action measuring up to expectations 
and how much farther it can continue 
to do so depend upon many factors, and 
each plan must be separately appraised. 
But experience does show that there 
are certain functions which these 
plans can fulfill—certain objectives 
they may hope to realize. These are: 

1. To provide a double-track, two- 
way channel of communication be- 
tween management and men. 

2. To provide procedures for the 
prompt handling of grievances. 

3. To provide a method of collective 
negotiation on all the terms of employ- 
ment. 

4, To provide an educational me- 
dium for both sides to help in develop- 
ing better understanding of their respec- 
tive problems, desires, and purposes. 

5. To provide a conference medium 
for the fullest possible coöperation, for 
fostering a sense of corporate unity and 
for developing creative group power. 

As trade union development has re- 
quired managers to learn the skillful 
use of bargaining, the employee repre- 
sentation movement is requiring them 
to learn the skillful use of the confer- 
ence method, in order to secure loyalty, 
coöperation, whole-hearted participa- 
tion, and interest in the conduct of the 
business. One of the biggest problems 
confronting executives in changing the 
traditional fight attitude into a codper- 
ative attitude is the matter of first 
making this change themselves. 

No American business philosopher, 
perhaps, has probed more sympathet- 
ically and comprehensively into our 
employer-employee relationship prob- 
lems and expressed with greater con- 
viction basic means for their solution 
than Mary P. Follett. I quote from her: 


2 Ordway Tead and Henry C. Metcalf, Per- 
sonnel Administration: Its Principles and Prac- 
tice, 3d ed., 519 pp., New York: McGraw Hill 
Book Co., 1933, p. 394. 


Tur ANNALS oF THE ÅMERICAN ACADEMY 


The aim of employee representation, be- 
cause it should be the aim of every form of 
organization, should be not to share power 
brt to increase power, to seek the methods 
by which power can be increased in all. 
The real reason that labor rebels is not the 
money reason given by the economists, is 
nct, moreover, the psychologists’ instincts 
of self-respect and the like, but that the 
fundamental law of the universe is the in- 
crease of life, the development of human 
pewers, and either you keep yourself in 
okedience to that law, or for you the uni-’ 
verse breaks around you and is shattered.’ 


Employee representation, properly 
ccnceived, must be considered as part 
of a sound scheme of organization, in 
waich all those interested participate. 
It goes with the change in our thinking 
of management as a dominant force to 
management as sensible working ar- 
rengements, with a new outlook on the 
worker. With’ every function from 


‘tcp to bottom in an organization goes 


scme responsibility. When labor asks 
fcr control, it should be asking only for 
wnat goes with its function. One of 
tke tasks of organization is to deter- 
mine what that degree of control is. 
Each company, if not in fact each 
plant, is a problem by itself, requiring 
individual analysis. 

The vitality of the employee repre- 
sentation movement, the interest in 
industrial relations and personnel man- 
agement, is explained by several fac- 
tars. First, there is a general awaken- 
ing to the fact that we have come to the 
erd of quick exploitation of our natural - 
resources. Success today depends far 
rore on organization and management 
than it has in the past—depends ap- ` 
preciably on management’s getting all 
the help it can from the workers. The 
workers, in turn, are desirous of re- 
ceiving their fair share of the wealth 
which American industry is producing. 

3 Henry C. Metcalf (Ed.), Business Manage- 


ment As a Profession, 383 pp., New York: A. W. 
Skaw Company (now McGraw-Hill), p. 392. 
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Coupled with this factor are the more 
and more complete separation of own- 
ership and management, and the fact 
that the United States has become in- 
creasingly a creditor nation, with a 
buyers’ market rather than a sellers’ 
market. 

Add to these factors the effects of the 
depression, especially the critical prob- 
lem of unemployment, and we have the 
situation which prompted the Roose- 
velt Administration to go farther than 
any previous administration in at- 
tempting to substitute a public labor 
policy for the private policies—or lack 
of policies—of employers. 


War Is Cottective BARGAINING? 


Section 7 of the National Industrial 
Recovery Act and the Wagner Indus- 
trial Relations Act have accentuated 
the confusion arising because of the 
difficulty of classification and defini- 
tion. In earlier days, “collective bar- 
gaining” was used almost exclusively to 
indicate dealings with outside trade 
unions. Yet during the early days of 
NRA, when the right of workers “to 
organize and to bargain collectively” 
was established by law, most employ- 
ers, to be on the safe side, unhesitat~- 
ingly extended this term to include the 
technique employed by their employee 
representation plans, which we define 
as “any organized method of joint 
dealing between the management of an 
organization and representatives elected 
from among its own employees.” 4 

The report of Walter C. Teagle, 
president of the Standard Oil Company 
of New Jersey, as chairman of the 
Committee on Industrial Relations of 
the Business Advisory and Planning 
Council for the Department of Com- 
merce, read: 


This is an outline of the case for industrial 
representation as successfully availed of by 


4Tead and Metcalf, op. cit., p. 392, 
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many companies and thousands of workers 
in widely diversified industries... . It 
champions the advantages of employee 
representation for the purposes of collective 
bargaining and does not attempt to set up 
a case for or against labor unions. 

Employee representation provides a 
method of collective bargaining between 
management and employees through their 
own elected representatives. To function 
to the best advantage, such spokesmen 
should be selected from among the plant 
employees, and this has been the usual 
practice. The theory of representation 
rests upon the foundation of community of 
interest within a business enterprise. . . . 

The primary purpose of representation is 
not to draw up lines of battle but to provide 
means for peaceful settlement. ... Em- 
ployee representation holds that joint con- 
sideration of problems should be the first 
step, not the last; that it is better to in- 
vestigate facts and compare points of view 
before issues have been sharply drawn and 
commitments made from which either side 
finds it difficult to recede. 

It is clear that the law itself and its offi- 
cial interpretations fully sanction em- 
ployee representation as a form of collective 
bargaining. 

With bettering economic conditions 
and a new courage born of the Schech- 
ter decision, the term “collective bar- 
gaining” is again looked upon with dis- 
favor by executives of many of the 
companies having employee represen- 
tation plans. They stress anew a clear 
distinction between the trade union 
“collective bargaining” technique and 
“coöperation” as aimed at by employee 
representation. 


A Transition Device 


The acuteness of this issue at the 
present time strikingly fortifies the 
accuracy and the penetration of Miss 
Follett’s reasoning a decade ago. I 
am quoting at some length from her 
psychological treatment of this point: 

Employee representation. . . has meant, 
and still means, very different things 
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to different people. Many think of it 
merely as a sop to labor—to quote a 
phrase I have seen, “a concession to turbu- 
lent labor.” I object to this concession 
theory. I do not see why workers, or any 
of us, should be given “concessions,” 
“privileges.” If employee representation 
is sound organization, sound management, 
let us have it. If it is not, we do not wish 
it, for labor will in the long run be most 
benefited by the best management. 

Again, many think of employee repre- 
sentation as providing a procedure for col- 
lective bargaining. The bargaining which 
has taken place between employers and 
trade unions is now to take place between 
employers and employee representatives. 
. . . But, and as it seems to me happily, 
the conception of employee representation 
as a field for collective bargaining is yield- 
ing a little, only a little as yet, to the con- 
ception of employee representation as an 
opportunity for joint determination. 

It is yielding to this conception even 
where the term “collective bargaining” is 
retained. The plan adopted by the Balti- 
more and Ohio Railroad, and since 
extended to other roads, is called union- 
management coöperation, and in descrip- 
tions of this plan we find the word “‘codper- 
ation” employed again and again. Yet at 
the same time it is called an extension of 
collective bargaining. That is the title of 
an article by Mr. B. M. Jewell, president of 
the railway employees department—‘Re- 
cent Extension of Collective Bargaining.” 
In that article Mr. Jewell states, “Codpera- 
tion is the essence of collective bargaining:” 

We cannot think this literally true, for 
the process of coöperation is, strictly speak- 
ing, very different from the process of 
bargaining. Yet it is obvious how this use 
of words has come about. Collective bar- 
gaining is taken as an expression which 
indicates an accepted method of contact 
between employers and employees, and 
then the aim is that this contact should be a 
coéperative one.’ 


5M. P. Follett, “How Is the Employee Repre- 
sentation Movement Remolding the Accepted 
Type of Business Manager?”, Business Manage- 
ment As a Profession, Henry C. Metcalf, Ed., 383 
pp., New York: A. W. Shaw Company (now 
McGraw-Hill) pp. 339-40. 
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Furthermore, Miss Follett explains: 


Z do not want to be misunderstood on the 
metter of collective bargaining. It is of 
course necessary at present; without it both 
wages and working conditions would fall 
below even minimum standards, and, of 
course, if we do have bargaining we should 
give the two sides equal advantages as far 
as possible. I am trying to say merely 
thet I think it is wise to decide, before we 
begin on any reorganization of our business, 
whether we believe in collective bargaining 
as an ultimate aim, or whether we accept 
it sor the moment and surround it with the 
faizest conditions we are able to, at the 
same time trying to make our reorganiza- 
tion plan look toward a functional unity 
which, if it does not abolish collective bar- 


- gaming (it may not) still will give to it a 


diferent meaning from that which it has at 
present. 

The best point about collective bargain- 
ing is that it rests on conference and agree- 
ment (there are methods of adjustment, as 
arLitration, which do not), but I believe in 
corference not as an episode of war, but as 
one of the necessary activities in the proc- 
esses I have called a functional unifying. 
Weuld not the unqualified acceptance of 
colective bargaining as now generally 
understood commit us to the view that in- 
dustry must remain at the mercy of shifts 
in “‘power” from employer to workman, 
from workman to employer? And is there 
any hope for a steady and wholesome 
pregress with that condition of things? è 


POSITION OF THE INDUSTRIAL 
UNION 


When these words were written, 
ouside labor organization was pretty 
generally along craft lines—voluntary 
associations for the express purpose of 
bectering the standard of living of the 
working class. They were based on 
the theory that the interests of em- 
ployers and workers are definitely 
antagonistic, which is an attitude still 


€M. P. Follett, “Power,” Scientific Foundations 
of Business Administration, Henry C. Metcalf, 
Ed, 341 pp., Baltimore: The Williams and Wil- 
kins Company, 1926, p. 189. 
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toocommon. Little thought was given 
to the organic idea, that the interests of 
all are inseparably bound together, and 
that one group can prosper for the long 
run only with the prosperity of the 
whole. Employee representation, as 
has been brought out, was established 
upon the principle of securing em- 
ployer-employee understanding of the 
production problems and processes, 
and coöperation. to get the best results 
at the least cost—financial and human. 

Since that time, however, the indus- 
trial union, which is much more sus- 
ceptible than the craft union to the 
philosophy of collaboration underlying 
employee representation, has been 
growing in strength and articulate 
leadership, until we now have what 
amounts to a pitched battle within the 
American Federation of Labor between 
the adherents of the two groups. 

This places the industrial union at a 
strategic pivotal point between the old- 
line craft unions and the employee 
representation plans, or company unions. 
It is true that in some companies, em- 
ployee representation and trade union- 
ism have been working along together 
for some time. In many instances 
where an employee representation plan 
is functioning, some of the workers, for 
practical purposes, also hold trade 
union cards. These workers, then, are 
represented by two agencies—one to 
protect them and bargain for them in 
the matter of wages, hours, and work- 
ing conditions, and one in which they 
are represented to work out, with em- 
ployee representatives, policies for the 
successful conduct of the business. 


VITAL FACTORS IN REPRESENTATION 
Puans 


“Management must distinguish be- 
tween collective bargaining and collec- 
tive dealing, must understand the na- 
ture and necessity of each, and must 
prepare for both,” declares C. G. Eu- 
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bank.” Some companies, like the Kim- 
berly Clark Corporation of which Mr. 
Eubank writes, are bending every 
effort to give employee satisfaction and 
thus secure whole-hearted coöperation 
by vitalizing their employee represen- 
tation plans; they are attempting to 
accomplish through them this dual 
purpose. Mr. Eubank continues: 


Management should recognize that a 
plan cannot be organized solely for collec- 
tive dealing. Some bitter conflicts of in- 
terest are inevitable. The plan which is 
seriously lacking in bargaining strength 
will not survive. This-may be unfortu- 
nate, but it is true. 

In collective dealing, management must 
openly surrender certain time-honored 
prerogatives, and must firmly bind itself to 
be checked and restrained by elected repre- 
sentatives at many points. It is true that 
rank and file employees don’t want to run 
the corporation, and wouldn’t know how 
to if they did. But it is also true that func- 
tions which once were management’s alone 
are now on the council table. More and 
more functions are being placed there. It 
is the trend of the times. I don’t know 
where, in the abstract, collective dealing 
stops and management begins. It doesn’t 
make much difference. Each case must be 
decided on its merits as it arises. I do 
know that many of those inherent and abso- 
lute rights of management are going the 
way of the divine right of kings. 

Mr. Eubank brings out another 
vital factor, the importance of which 
cannot be overstressed if an employee 
representation plan is to be made truly 
workable today; that is the importance 
of the foreman position, and the edu- 
cation and training necessary to bring 
home to foremen a realization of their 
key position in representing the work- 
ers to management, as well as manage- 
ment to workers. He writes: 

Step by step with the development of em- 
ployee representation, we must build up our 

7“Developing a Workable Representation 
Plan,” Personnel Journal, Vol. 14, No. 6 (pp. 
198-205, Dec. 1935), pp. 204-5. 
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front line supervisors, and dignify their posi- 
tion... . It must be demonstrated to 
supervisors that instead of lessening super- 
visory responsibility and opportunity, a 
plan of employee representation calls for 
the highest type of supervision and leader- 
ship. Supervisors must be reassured that 
underneath, as always, is that elemental 
relationship between the workman as an 
individual, and his boss, as an individual. 


Now, the National Labor Relations 
Act is not so drastic as a good many 
employers and their legal advisers pro- 
claim. It does not “outlaw” employee 
representation plans. In fact one of 
the indirect effects of Section 7 (a) and 
the Wagner Act has been markedly to 
improve private personnel practice and 
employee representation plans, which 
has made immediate trade union or- 
ganization more difficult. If working 
conditions are good, if the workers have 
redress through an employee repre- 
sentation plan, they are not nearly so 
likely to reach out for trade union or- 
ganization as they are in a situation 
where their individual treatment and 
their job tenure depend, to all intents 
and purposes, on the whims of the 
foreman. 

Unfortunately, not all employee 
representation plans have been built 
upon a solid foundation. The habit of 
imitation, as opposed to careful re- 
search and analysis of each individual 
situation, so common in business man- 
agement has often worked havoc here. 
As intimated above (and this fact can- 
not be overemphasized), the bedrock 
for the successful functioning of em- 
ployee representation is absolute sin- 
cerity, frankness, open eyes, and flex- 
ible mind on the part of employers. 
If the plans are dominated by the 
paternalistic idea, and questions from 
the employee representatives are thumbed 
down—whether obviously or subtly— 
by a “father knows best” attitude, they 
will not work—for long. The indus- 
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trial leader of the future will have no 
martyr obsession, no beknighted view; 
he will seek for a true grasp of the 
changes which are taking place in our 
industrial order and will make a virile 
attempt to adjust his business organi- 
zetion and administration to these 
changes 

Certainly when a sincere major 
executive will admit privately that 
even in his own company the function- 
ing of the employee representation 
pkan is but as “sounding brass or a 
tiakling cymbal” it is avowedly not 
built of the stuff which will endure. 
Many such individual executives want 
tc do the wise thing and the right thing 
for their workers. But either they 
fiad their hands tied, or they have 
gene so long and so far in playing a 
geme and putting up a front that they 
new deceive themselves. 


Tar Democratic PRINCIPLE 


Managements which are most sin- 
cerely attempting to put employee 
representation into practice, however, 
realize that they have started down the 
democratic highway, and that there is 
ne turning back. The question now 
ccufronting them is: Where will it lead 
to? Can the swelling, rushing stream 
be controlled and directed so as to use 
ite power effectively? Can both man- 
agement and workers be made to see 
that only by sensing their interests as 
ccmmon ones and bending every effort 
ta work harmoniously towards their 
gcal can we hope for a duration of our 
capitalistic-democratic society? 

In her extreme youth, America de- 
cided that taxation without representa- 
tion was tyranny. This principle has 
been spreading from the purely gov- 
eramental to permeate the institutions 
in which we work, live, and have our 
being. 

Necessarily the trend of modern 
business management and the influence 
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of the recent Federal legislation is 
away from secrecy. There is a whole- 
some growing realization that all the 
members of the executive staff of a 
business organization should be thor- 
oughly acquainted with company ob- 
jectives and policies, and that every 
group in the organization should share 
in the formulation and adoption of 
policies which affect it. In this reali- 
zation lies a recognition of the funda- 
mental principle of human association, 
that “the rights and interests of each or 
any person are only secure from being 
disregarded when the person interested 
is himself able and habitually disposed 
to stand up for them.”’8 


SHAPING THE FUTURE 


The future of labor organization in 
the United States will be greatly influ- 
enced by the attitude of management 
at this critical and strategic stage in 
employer-employee relations. Inter- 
plant conferences of employee repre- 
sentatives are already working within 
certain companies. Concurrently with 
the determined minority struggle to- 
ward industrial unionism within the 
American Federation of Labor we find 
the movement to federate company 
unions along industrial lines gaining 
momentum. Industrial relations ex- 


8 John Stuart Mill, Considerations on Repre- 
sentative Government, Ch. IIT. 
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ecutives in corporations with strong 
employee representation plans have 
long foreseen the possibility of such a 
movement, and they have expressed 
themselves “in executive session” as 
not being averse to it. The time 
seems to have arrived. 

Certainly in the process now begun 
toward more effective and widespread 
employee organization there is a tend- 
ency toward incorporating the best 
features of trade unionism and the best 
features of employee representation. 
Whether the employee representation 
plans will eventually be taken over by 
the unions in a working arrangement 
such as that in effect in the Printz- 
Biederman Company in Cleveland, or 
whether the employee representation 
plans and company unions will get to- 
gether under strong leadership to form 
their own national organization, one 
thing is clear: The interests of both 
employer and employee will be best 
served in the long run by a genuine 
spirit of good will and desire for under- 
standing on both sides in attempting 
to get together on a fair and workable 
agreement. 

The focal point to remember and 
build on is that the individual, the 
worker, is the end in view, and that 
“collective bargaining” or “collabora- 
tion,” whatever form it may take, is 
the means. i 
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Employee Representation ss Labor Organization 


By Davin J. Saross 


N THEIR original conception, em- 
ployee representation plans were 
designed to enable employers to confer 
with representatives of their workers. 
They were therefore intended to serve 
as consultation agencies rather than as 
decision-making organizations. That 
is, they were not considered bargaining 
agencies. Not only was this fact made 
clear in the preambles and in the gen- 
eral nature of the plans, but it was spe- 
cifically stipulated that final decision 
rested with management. While there 
is a shift from this original concept of 
the chief function of employee represen- 
tation plans, there is no doubt that the 
majority of employers, personnel mana- 
gers, and consultants—that is, advo- 
cates of this form of handling labor 
relations—still hold to the original idea. 


In a treatise on fundamentals of employer- 
employee relations . . . prepared by the 
Industrial Relations Conference of Massa- 
chusetts, an organization of thirty per- 
sonnel officers . . . and presented by them 
to the Associated Industries of Massa- 
chusetts [and approved by its Executive 
Committee], it is suggested that employers 
would do well to learn their workers’ view- 
point before, rather than after, decisions 
which affect groups of workers. 


This treatise further counsels that 
“some combination of consultation and 
authority is preferable.” 


ACCEPT COLLECTIVE BARGAINING 


- Even before the advent of the New 
Deal, some of the advocates of em- 
ployee representation plans began to 
feel that the times called for more than 


1 Fundamentals of Employer-Employee Rela- 
tions (pamphlet), Boston: Associated Industries 
of Massachusetts, March 29, 1935. Italics in 
original. 


agencies through which employers 
coald consult with representatives of 
their workers. They realized that it 
wculd be necessary to give these 
agencies some power to negotiate and 
pacticipate in the making of decisions, 
namely, to bargain collectively. Since 
the NRA, employers in general have 
positively proclaimed themselves for 
collective bargaining. 

Today collective bargaining is an estab- 
lisked and a legal fact. . . . The Industry 
stands squarely in favor of the right and 
the practice of collective bargaining with 
its smployees, 


reeds a statement of the American Iron 
and Steel Institute? On the other 
haad, the National Association of 
Manufacturers accepts collective bar- 
gaining with reservations. 


Bu: in considering the extent and merits of 
colective bargaining, it is most unwise to 
completely neglect consideration of the 
existence and merits of individual bar- 
gaining as a method of relationship be- 
tween employers and employees.? 


There are prominent employers who 
stil openly oppose collective bargain- 
ing, although conceding that the work- 
ers should have an agency for collective 
expression. Jn opposition to the term 
“collective bargaining,” some of them 
counter with the term “collective co- 
operation.” Mr. Chester I. Barnard, 
president of the New Jersey Bell Tele- 
phone Company, declared in a recent 
address: 


It is apparently not recognized that in 
industrial relations bargaining generally 


2 Yollective Bargaining in the Steel Industry, 14 
pp., New York, June 1934, pp. 3, 14. 

3 V, A. M. Labor Relations Bulletin, New York, 
Nor. 1934. 
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orecludes a codperative state of mind; and 
tis assumed that “coöperation” is merely 
2 cover for a completely one-sided state of 
affairs. . . . In short, the philosophy of 
collective bargaining is fundamentally op- 
sosed to cobperative attitudes and the 
Jevelopment of sound personnel objectives, 
chat of collective coöperation promotes the 
Jevelopment of sound personnel practice 
and results .. $ 


A close analysis of this position must 
lead to the conclusion that it does not 
differ from that underlying the original 
employee representation plans. Since 
where differences arise decisions must 
be made by some person or element, 
under “collective coöperation” this 
prerogative would redound to man- 
agement as it does under employee 
representation plans. 

From their own statements it is clear 
that those employers and their organ- 
izations which accept collective bar- 
gaining understand its full significance. 
The National Association of Manufac- 
turers declares that collective bargain- 
ing “implies group dealing between 
2mployers and employees.” 5 Mr. Wal- 
ter C. Teagle states that “collective 
dargaining is a form of negotiation be- 
:ween employers and employees in 
which the latter are represented by 
spokesmen chosen by different groups. 

..’& The purpose of collective bar- 
gaining is to enable workers to deal 
with their employers “for the most 
sart” with reference to “wages, hours 
of work and other conditions of em- 
yloyment.” 

The employer leaders, therefore, ac- 
sept collective bargaining in the same 
sense that it has currently been ac- 
xepted since the industrial revolution 
ind the advent of trade unionism. 


4“Some Principles and Basie Considerations 
n Personnel Relations,” Newark, Sept. 20, 1985, 
yp. 20, 23. 

5 N. A. M. Labor Relations Bulletin, Nov. 1934. 

“Employee Representation and Collective 
Jargaining,” I ndustry, Boston, May 4, 1935, p. 1. 
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INADEQUACY OF EMPLOYEE 
REPRESENTATION 


Collective bargaining as a fundamen- 
tal procedure in labor relations possesses 
various concomitants. A substantial 
organization through which employees 
can bargain collectively is indispen- 
sable. It is beginning to be recognized 
by leaders of management that an em- 
ployee representation plan lacks this 
substance. It is not sufficiently tan- 
gible or cohesive. It lacks form and 
organizational unity. Hence the com- 
pany union is coming in‘to supplant it. 
Mr. C. R. Dooley, industrial relations 
manager of the Socony-Vacuum Oil 
Company, Inc., a leader in the per- 
sonnel management movement, makes 
this lucid and succinct distinction be- 
tween an employee representation plan ' 
and a company union: 


Let me state what I believe to be a clear 
picture of what a company union is. A 
company union presupposes organization, 
officers, memberships, insignia, everything 
that in a sense a regular trade union would 
have. It is simply a local union confined 
to membership in one plant or company, 
and more or less dominated or controlled by 
the company management. However, I 
should like to stress the difference between 
an organization of this type and an em- 
ployee representation plan. A representa- 
tion plan in its simplest form has no 
organization, no ritual, no machinery, no 
officers, no by-laws, no constitution— 
except four or five brief items as to how 
elections and hearings are to be conducted. 
. . « When you talk of contracts, you could 
have a contract with the machinists’ union 
as a part of the A. F. of L., or with a com- 
pany union; however, with a representation 
plan, you would not have anybody with 
whom to have a contract .. .? 


Written AGREEMENTS 


There are also procedural concomi- 
tants of collective bargaining. In the 


1 Collective Bargaining, New York: American 
Management Association, 1935, p. 4. 
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eyes of management spokesmen, the 
two most important of these are agree- 
ments and arbitration. 


. .. Collective bargaining, by its very 
nature, implies an effort to reach a satis- 
factory agreement and is not fulfilled when 
management merely listens to the proposals 
of employees or their representatives and 
rejects them. _ 


While some of the outstanding spokes- 
men believe in written trade agree- 
ments, the prevailing sentiment still 
holds to the contrary. Most employ- 
ers prefer not tọ go beyond the issuance 
of “statements of policies” signed by 
the company after having arrived at an 
understanding through negotiations 
with representatives of their employ- 
ees.? . The National Association of 
Manufacturers considers “the signing 
of formal agreements between employ- 
ers and Works Council representatives 
... a matter which the parties in- 
volved must themselves determine.!? 

` Jt would seem that the general senti- 
ment among employers is still against 
written trade agreements signed by 
both parties involved. As revealed by 
a study of the United States Bureau of 
Labor Statistics, only a small propor- 
tion of employers enter into written 
agreements with company unions. 


Of the 593 establishments dealing in part 
or whole with their workers through com- 
pany unions, 77 or 18 per cent had written 
agreements. These 77 establishments em- 
ployed 52,994 workers or 10 per cent of the 
total number of workers employed by the 
593 establishments. Copies of the written 
agreements were submitted by 36 of the 77 
establishments. Nineteen of these agree- 


8 Alfred P. Sloan, Jr., president, General 
Motors Corp., A statement of General Motors 
Corporation’s Basic Policies Governing Its Rela- 
tions with Factory Employees, Detroit, Aug. 15, 
1984, p. 5. 

9 J. W. Towsen, West Virginia Pulp and Paper 
Co., Collective Bargaining, op. cit., p. 15. 

10 N, A. M. Labor Relations Bulletin, Nov. 
1934. - 
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ments followed closely along trade-union 
agreement lines. They contained provi- 
sions almost identical with those generally 
fcund im union agreements in regard to 
wage scales, hours, working conditions, 
arbitration clauses, and special industrial 
problems. Of these 19 company-union 
agreements, 4 were identical with the 
agreements that these same establishments 
had with trade unions. . . . Three of these 
were entered into with American Federation 
o” Labor unions and one with a local of the 
Industrial Workers of the World. 

Of the 36 companies which submitted 
agreements, 9 had agreements limited to the 
a‘firmation of the NRA codes under which 
the particular establishment operated. 
Eight contained declarations of mutual 
geod will and an enumeration of how the 
workers can organize for conference with 
the employer—matters ordinarily incor- 
porated in the company-union constitution. 
No mention was made in these agreements 
o? wages, hours, and working conditions." 


ARBITRATION 


Advocates of company unions also 
tend more and more to favor arbitra- 
ton. 


E the relationship is two-sided, as must 
b2 evident, then certainly either party must 
possess the right to present any plan or 
project to the other and either party must 
similarly retain the right to either accept or 
reject any proposal made.” 


These differences can be adjusted “‘by 
providing arbitration by mutual agree- 
nent as an ultimate means of disposing 
cf those matters of which a satisfactory 
{lution has not been found.”® Mr. 
Eloan also recognizes the need for arbi- 
tration, but in so far as the General 
Tfotors Corporation is concerned, he 
Lmits its scope. 


3 “Extent and Characteristics of Company 
Unions,” Monthly Labor Review, Washington, 
Oct. 1935. 

12N,-A. M. Labor Relations Bulletin, Nov. 
E934. 

BN. A. M. Labor Relations Bulletin, Nov. 
E934. 
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Management is charged with the respon- 
sibility for promoting and maintaining the 
best long-term interests of the business as a 
continuing institution. Therefore, while 
management should exhaust every means 
in endeavoring to settle all problems of 
employer-employee relations which may 
arise, it cannot agree to submit to arbitra- 
tion (which is a surrender by both sides to 
the authority of an outside agency) any 
point at issue where compromise might 
injure the long-term interests of the busi- 
ness and therefore, in turn, damage the 
mass of employees themselves. 

This does not in any way mean that 
impartial or judicial agencies have no place 
in collective bargaining. On the contrary, 
controversial questions of fact, such as 
discrimination cases and questions of 
layoff, may frequently be more amicably 
and speedily settled through an impartial, 
competent, fact-finding agency having the 
confidence of both sides. 


In recent years there has been a 
tendency to provide for arbitration in 
the constitutions of company unions. 
Out of the 593 establishments having 
528,533 workers reporting to the 
United States Bureau of Labor Statistics 
as having company unions, 234 or 39.5 
per cent, with 256,613 or 48.6 per cent 
workers, reported that the company 
unions had arbitration provisions. 

However, there are few instances 
on record where arbitration has been 
resorted to between employers and 
company unions. Moreover, the con- 
stitutional provisions stipulating the 
manner for selecting arbitrators would 
seem to indicate that company unions 
do not comprehend the full implica- 
tions involved in submitting differences 
in labor relations to arbitration. They 
fail to appreciate that arbitrators are 
usually selected with reference to a 
specific controversial situation. It is 
therefore customary to ascertain the 
background of the particular arbitrator 
with regard to his impartiality in the 


1 Alfred P. Sloan, Jr., op. cit., pp. 4, 5. 
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special matters to be placed before him. 
One individual may be admirably 
qualified in a specific instance, whereas 
he may be entirely unsuited in another. 

Since most of the company union 
constitutions designate some promi- 
nent official position or governmental 
agency, they are prone to delegate this 
important responsibility to an outsider 
about whose qualifications they can 
know little, as the occupant of the 
office is usually a stranger to them and 
is not selected with reference to any 
particular point at issue. Moreover, 
they are taking more than a gambler’s 
chance, because the incumbent may 
have been replaced when the time for 
arbitration arrives. Thus, one com- 
pany union constitution stipulates 
that the Senior United States Judge of 
the district shall act as the arbitrator 
when occasion arises. Another speci- 
fies the Chairman of the State Public 
Service Commission; and a third refers 
the disputed points for settlement tothe 
Arbitration Committee of the State 
Chamber of Commerce. 


PHILOSOPHIC IMPLICATIONS 


The replacement of employee repre- 
sentation plans by company unions; 
the superseding of collective bargain- 
ing, that is, negotiation and decision, 
over conference and consultation; and 
the introduction of written agreements 
and arbitration, indicate an abandon- 
ment of the original philosophy under- 
lying employee representation plans. 
The proponents of this form of labor 
relations based their preference for it on 
the philosophic ground that it stood for 
a “definite unity of interests between 
the employer and the employee,” 
whereas “trade union collective bar- 
gaining, was founded and still exists on 
the basic idea of conflict of interest be- 
tween employer and employee.” Mr. 
Harper Sibley, president of the Cham- 

3 N. A. M. Labor Relations Bulletin. 
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ber of Commerce of the United States, 
says: 

We have long believed that the interests 
of capital, labor and management are 
mutual. We deny absolutely the premises 
in the Wagner Labor Relations Bill now 
before Congress, that negotiations between 
employer and employee necessarily involve 
conflict of interest.16 


Outstanding employers seem to real- 
ize, however, that collective bargaining 
and its concomitant, arbitration, tend 
to modify, at least, the philosophy of 
harmony of interests. Indeed, Mr. 
Chester I. Barnard is positive that col- 
lective bargaining hits at the heart of 
this philosophy. To him, collective 
bargaining signifies the featuring of a 
“combative basis.” Mr. Walter C. 
Teagle is not alarmed by the implica- 
tions of collective bargaining, and con- 
cedes that conflict of interest exists. 


Employee representation has not always 
prevented labor difficulties. Strikes have 
occurred even in plants where the manage- 
ment was making every effort to deal 
fairly with the employee through represen- 
tation. These strikes have resulted some- 
times from haste and hot-headedness; 
sometimes from outside interference; and in 
some cases from real divergence of interest 
beyond the machinery for adjustment.® 


Mr. Teagle makes this additional ob- 
servation, which distinctly -resembles 
the attitude of American trade unions 
when they say that they use the strike 
as a last resort: 


In their united efforts at recovery from a 
world-wide depression, the parties to 
American industry are confronted with 
some real conflicts of interest. Surely it is 
the part of wisdom to minimize these 


16 Speech to Merchants’ Association of New 
York, May 28, 1935, American Business and the 
Public Welfare, Washington, p. 14. 

17 “Some Principles and Basie Considerations 
in Personnel Relations,” ep. ct., p. 20. 

18 “Employee Representation and Collective 
Bargaining,” op. cit., p. 21. Italics mine. 
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conflicts and to seek out the areas in which 
interests coincide and in which codperative 
action is possible. Experience of employers 
and employees in industries where genuine 
coöperation has long been in effect proves 
that the real occasions for conflict are rare; 
and in a vast majority of cases the interests 
o all can be served through mutual 
azreement,!9 


Company union philosophy is thus 
moving from the idea of harmony to 
that of conflict, recognizing that collec- 
tive bargaining means negotiation be- 
tween groups representing different in- 
terests, and that provision for arbitra- 
tion presupposes that from time to 
time differences that cannot be settled 
through negotiation must be submitted 
to an outsider for adjustment or are 
subjected to a test of strength. Trade 
unions make similar philosophic dis- 
tinctions except that they believe that 
the right to strike is as important as, if 
not more important than, the right to 
arbitrate. 


ORGANIZATIONAL IMPLICATIONS 


The same forces and considerations 
that brought on the shift in the func- 
tional purpose of the company union 
are leading to a shift in organizational 
makeup. As long as an employee rep- 
resentation plan exists for conference 
and consultation, it need not have a 
substantial organization. But as soon 
as it becomes a negotiatory and deci- 
sion-making body, it of necessity 
should become an organization that 
will be able to function in the fulfill- 
ment of these responsibilities. 

Most advocates of company unions 
have thus far failed to appreciate the 
logic of the new development. How- 
ever, the following questions can jus- 
tifiably be raised: How can company 
unions function independently and 
effectively without a treasury and paid 
leaders and without outside contact 

19 Thid., p. 5. 
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both for obtaining the necessary tech- 
nical services and in enlisting the moral 
and financial support of other organized 
workers and sympathizers? Moreover, 
how are company unions to ascertain 
the wishes of their constituents and be 
accountable to the workers whom they 
presumably represent except through a 
formal organization with membership, 
meetings, and other means for the 
constituents to express themselves? 
In other words, if company unions 
are to be labor organizations independ- 
ent of management, they must have 
an adequate organizational machinery. 

The right to self-organized, self- 
directed, and self-supported labor or- 
ganizations for collective bargaining 
is also now a matter of public policy. 
In so far as management opposes this 
policy and company unions lack these 
qualities, it is a case of public policy 
versus employer policy. Thus, both 
public policy and the logic of develop- 
ments require that company unions 
become independent labor organiza- 
tions. This would mean a type of 
rounded-out labor organization which 
could stand on its own feet. The qual- 
ities and characteristics which such an 
organization should possess would en- 
tail the enumeration of a long list. 
What might be considered a bare min- 
imum are the five attributes which the 
United States Bureau of Labor Statis- 
tics selected in collecting the returns 
from its mail questionnaire. 

Ten company unions were reported as 
possessing simultaneously the attributes of 
dues, regular membership meetings, written 
agreements, contacts with other workers’ 
organizations, and the right to demand 
arbitration of differences whereby the 
management relinquishes its absolute veto 
power. The total number of workers in 
these establishments was 6,515, or 1.2 
per cent of all workers in the establishments 
with company unions. On the other hand, 
76 of the company unions, or 12.8 per cent of 
the total, exhibited none of these features; 
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the plants in which they were found, 
employed 17.6 per cent of the total number 
of workers in establishments with company 
unions. 


These figures would seem to indicate 
that company unions are far from ap- 
proaching a collective bargaining 
status. The great majority are still 
conference and consulting bodies rather 
than negotiatory and decision-making 
labor organizations. The arbitration 
provision in so many of the constitu- 
tions is evidently an afterthought in- 
troduced in order to counter the posi- 
tive declaration of public policy, the 
criticism and pressure of union asser- 
tiveness, and public sentiment. 


ARTICULATE Mass MOVEMENT 


In addition to the declaration of 
public policy that workers should have 
the right to bargain collectively through 
self-organized, self-directed, and self- 
financed labor organizations, the vari- 
ous labor boards intrusted with the 
enforcement of this new legislation have 
declared that labor organization is the 
sole concern of the employees. Since 
it is rare that isolated groups of work- 
ers possess sufficient sophistication and 
stamina to maintain and conduct their 
organizations without guidance, this 
latter principle would seem to imply 
the need for an articulate movement. 

Indeed, there seems to be an impel- 
ling social urge for human beings with 
like interests to band together for the 
furtherance of their ideals and objec- 
tives. When organizations subscribing 
to a common aim have reached such a 
state, an articulate movement exists. 
If that movement consists of large 
numbers in the form of a rank and file 
in addition to leaders, or those who are 
engaged in a specialized calling, the 
movement is called an articulate mass 
movement. Such a movement has its 
own organizations which it finances 
and directs, its press, its educational 
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and propaganda activities. It usually 
maintains contact and codperates with 
similarly circumstanced groups and 
agencies, 


ARTICULATE NATURE OF COMPANY 
Union Movement 


An employer company union move- 
ment exists and functions. Indeed, 
the only articulate groups that propa- 
gandize for, inspire, and promote com- 
pany unions are the organized employ- 
ers, personnel managers, and consult- 
ants. f 

There are no general organizations of 
workers that concern themselves with 
promoting or fostering company un- 
ions. Outside contacts and activities 
of company unions are exceedingly 
limited. The few outside activities 
relate primarily to the problems arising 
from the new legislation regulating 
labor relations. Thus, some company 
unions have been represented at code 
hearings, and others at hearings where 
the new industrial relations legislation 
was being considered. A small num- 
ber of company union representatives 
have also appeared before Government 
labor boards. The few outside con- 
tacts among company unions consist of 
irregular and informal correspondence 


and conferences, mostly with company 
uwons of the same firm. In even 
fewer cases has this kind of contact 
been peripatetically maintained with 
company unions of other firms in the 
nemhborhood. 

Company unions have only inci- 
dentally revealed an appreciation that 
the economic problems confronting 
them, such as arise from competitive 
merkets, transcend shop boundaries, 
and generally even local and regional 
boundaries. Similarly, they are hardly 
cognizant of the political and legisla- 
tive problems, such as the various 
forms of legislation and taxation, that 
as vitally affect the workers as they 
do the employers. There are also the 
broader social problems, such as health, 
ed-cation, taxation, and so on, which 
fundamentally touch the social well- 
beng of the workers. The minutes 
of company union meetings indicate 
that shop matters are the chief, if not 
the sole, topic of discussion. Com- 
pany unions do not, like industrial 
umions, also discuss important social 
aml economic affairs affecting the 
general welfare of the workers and the 
Nation. Company union constitutions 
also read as though there were no 
interests outside the shop. 


David J. Saposs is chief -ndustrial economist of 
the National Labor Relations Board, Washington, D.C. 
He has served as director of the Company Union Study 
of the United States Bureau of Labor Statistics; ex- 
pert, New York Department of Labor; investigator, 
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Interchurch World Movement Steel Strike Inquiry; 
head of Labor Division of Columbia University 
Study of Post-War Social and Economic Conditions of 
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Problems of Labor Leadership 


By Louis Stark 


HAT are the problems that con- 

front labor leadership in the 
United States? How are these prob- 
lems being met? To what extent are 
new leaders arising to cope with these 
problems? To what extent, if any, 
can labor leaders be trained to keep 
pace with new techniques of industry? 
These are questions that naturally 
present themselves for consideration 
when one opens the door to a discussion 
of the problems of labor leadership. 


Mass PRODUCTION AND MERGERS 


The industrial scene that was un- 
rolled before the eyes of the cigar 
maker, young Samuel Gompers, a half- 
century ago—five years before the 
_ American Federation of Labor was 
founded—differed radically from the 
industrial scene of today. Then cigars 
were largely made by hand. Cigar 
makers worked in small shops. Their 
output was limited. The future leader 
of American labor worked at his trade 
by day and exercised his trade union 
activities at night. He formed local 
unions. Occasionally there was a strike. 
if the union won, well and good. If 
not, organization was carried on else- 
where. 

Fifty years ago mass production of 
cigars by machinery was still to come. 
Large factories were a rarity. Indus- 
trial tempo was slow. Mass produc- 
tion may be said to have come in with 
the twentieth century. The develop- 
ment of the automobile industry gave 
a tremendous impetus to mass produc- 
tion. With truth it might be said that 
Henry Ford and the endless belt con- 
veyor signalized the opening of an en- 
tirely new industrial epoch, as far as 
production was concerned. Skilled work 


performed by the early automobile 
mechanics who were contemporaneous 
with the mature Gompers was gradu- 
ally subdivided into minute portions. 
To a large extent each portion was per- 
formed by a specialist on the assembly 
line. The skilled were pushed out by 
the semiskilled or the unskilled. This 
development had an.exceedingly im- 
portant bearing on the development of 
labor organization. 

While to the young Gompers a strike 
was an isolated phenomenon, to the 
mature Gompers, already a full-fledged 
labor leader and no longer a part-time 
cigar maker, a strike was a different 
phenomenon. A strike in one or a 
dozen cigar shops where hand rolling 
obtained, might have considerably cur- 
tailed the supply to a town or city in 
the old days. A strike or even a series 
of strikes today, when there is mass 
production of cigars in huge factories, 
would scarcely be a flea bite in so far as 
it affected production. 

The turn of the century saw great 
corporate mergers. Small factories were 
swept up in the wave of reorganization. 
Units not amenable to efficient opera- 
tion were discarded. More efficient 
units were coddled to the nth degree, 
with constant improvement through 
new methods and the introduction of 
more labor-saving machinery. Low 
records of production costs were con- 
stantly being broken. The pace set by 
the most efficient producers affected 
every unit in an industry. The de- 
mand for new machinery was enor- 
mous. 

Prior to that time the trade unions 
were geared to small industry. A 
labor leader seeking a conference with 
an employer might walk into the office 
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of the chief owner of a street car line, a 
factory, a mill, or a coal mine. Suc- 
cess or failure of negotiations depended 
largely on the will of the individual em- 
ployer. 

The merging of small units into great. 
corporations necessarily brought about 
a new setup in the systems of manage- 
ment. Now local managers and super- 
intendents might be representing prin- 
cipals who were far away; or they 
might represent bankers or banking 
groups. So that labor policies were 
made, not at the local plant, but pos- 
sibly in some distant city or in the 


offices of these bankers or banking’ 


groups. Under this new setup the 
labor leader did not have access, as he 
formerly had, to the owners of plants. 


DECENTRALIZATION AND SOUTHERN 
INDUSTRIALIZATION 


The development of machinery also 
brought with it a considerable disper- 
sion of manufacture from large centers 
to smaller towns and cities, to suburbs 
and country villages. Also, these smaller 
centers were likely to be out of reach 
of the union organizer. Even if the 
unionist penetrated to these areas, he 
was likely to find a citizenry hostile to 
his plans because of their dependence 
on the plant which was the object of 
the labor leader’s attention. 

In the last forty years the rise of the 
industrial South—with textiles, coal, 
and general manufacturing quickly 
rivaling the old producing areas of the 
North—has had an important reper- 
cussion on the problems that have to be 
faced by labor leaders. 

For example, the differential in 
wages between the North and the 
South soon made apparent the fact that 
the bituminous coal industry and the 
textile industry below the Ohio River 
would ultimately menace the older 
producers in these lines in the North. 
Here was a problem that labor found it 


Tue ANNALS OF THE AMERICAN ACADEMY 


could meet in but one way—organiza- 
tion of the South. Organization in the 
Nerth had already made considerable 
progress. But the South resisted. 
Tke coal fields at times resembled 
baitlefields. Those were the days of 
“Nother” Jones, leader of individual 
forays into the nonunion mining fields 
of West Virginia. Some of the drama 
of the struggle, replete with tales of 
“oun thugs,” as the deputy sheriffs 
were called, of violent clashes between 
strikers and strike breakers, were em- 
bedded in the report of the United 
States Commission on Industrial Rela- 
ticns, published in 1915. 


RECOGNITION or Unrons 


Sufficient it is to say that out of 
these struggles emerged a race of labor 
leaders who were militant, hard-hit- 
ting, shrewd, and practical. The busy 
lives of these men left little time for 
theorizing or abstractions. They had 
ta fight constantly to keep their unions 
intact. The unions became “fighting 
machines.” 

Slowly, step by step, recognition 
ceme to some of the unions, notably the 
cecal miners, garment trades, printing 
trades, transportation groups, and 
building mechanics. With recognition 
ceme signed wage agreements, renewed. 
from year to year or for longer periods. 
Out of the conferences between the 
labor leaders and the employers came a 
measure of respect between the pro- 
tegonists. In some lines, however, 
ozganization was slow. This was the 
case with textiles, for instance. In 
these lines wages remained at mini- 
mums, while working conditions im- 
proved comparatively little. 

Labor leadership in this country 
faced problems such as confronted no 
fereign labor group. Here, because of 
tae fluidity of classes with its resulting 
lack of class consciousness, because of 
tae opportunities of workmen with 
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small savings to become shopkeepers 
and to prosper as independent business 
men, appeals of the unions for organiza- 
tion frequently fell on ears that were 
attuned only to the wooing of other and 
more appealing voices. Other nations, 
notably Great Britain and Germany, 
fought out the question of unionism 
earlier, and collective bargaining was 
accepted generally by employers during 
the years when industrial capitalism 
was being developed. Our own unions 
failed to obtain recognition, generally 
speaking, during our period of indus- 
trial capitalism, and now, when finance 
capitalism is on the ascendant, recogni- 
tion is even more difficult. 

Then, too, the variety of the racial 
groups flowing in on the great immi- 
grant tides that swept into this coun- 
try from Europe in the decades up to 
1914 made for a problem that was ex- 
ceedingly difficult for the union leaders 
to solve. 


CRAFT Unions 


The national unions were built at a 
time when skill was the predominant 
feature of industrial life. Hedged 
about by the antagonism of the in- 
dividualistic employers and the handi- 
caps that made expansion into un- 
skilled areas rather difficult, the unions 
developed largely along craft - lines. 
Charters issued to these unions by the 
American Federation of Labor drew 
broad lines of demarcation between the 
crafts. Within the domains staked 
out for them in these charters, the 
international unions filed their claims. 

But industry did not remain static. 
New types of materials were invented. 
For example, take building construc- 
tion. Windows and doors, once made 
of wood, were now made of metal. 
The carpenter had jurisdiction over 
woodworking, the metal worker over 
metal. Who should handle the metal 
door? Jurisdictional disputes arose. 
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There were bitter fights that cost em- 
ployers and employees many millions 
of dollars. Machinery to adjust these 
jurisdictional disputes was contrived 
from time to time, but usually broke 
down after a few years of trial. The 
problem of a permanent peace ma- 
chinery was too baffling for the union 
leaders, who felt that their own futures 
were tied up with control over the new 
material or the new process, whatever 
it was. As these leaders did not ac- 
cord the American Federation of Labor 
much power, the central organization 
could not draw up ‘peace pacts nor 
could it invoke procedures, handi- 
capped as it was by the autonomous 
rights granted in the charter to each 
international union. 

The governing machinery of the 
American Federation of Labor, since it 
was organized fifty-five years ago, has 
been in the hands of union leaders in 
the skilled trades. The maximum 
membership came in 1920, on the heels 
of the World War, when more than 
four million members were reported. 
During the boom years of 1925 to 1929 
the Federation made a meager gain of 
fifty-six thousand. ‘Three years of de- 
pression up to the adoption of the Re- 
covery Act saw a great decline. The 
Recovery Act gave an impetus to 
unionization, and a few of the organiza- 
tions benefited enormously, while others 
failed to take advantage of their op- 
portunities. Still, the Federation to- 
day reports a little over three million 
members. 

Despite the gains achieved during 
the NRA period, the problems of labor 
leadership are, in the main, the same as 
they were before the enactment of the 
Recovery Act and Section 7 (a). 


PRESENT REQUIREMENTS FOR 
LEADERS 


In essence, the problem faced by the 
leaders is one that constantly chal- 
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lenges their adaptability to new and 
changed conditions. A new industrial 
world has arisen in the last decade, and 
the “old timers” who still lead their 
unions are expected not only to keep 
pace with the changed conditions but 
constantly so formulate different poli- 
cies to cope with developments. 

The labor leader today is confronted 
with the need for a fluidity in policy 
and outlook that requires labor states- 
manship of a high order. He must 
know markets intimately, must know 
trends in styles, and must be up to 
date on the development of new mate- 
rials and the invention and introduc- 
tion of new machines. 

A new material may cheapen labor 
costs and directly affect competition. 
The labor leader is expected to have the 
answer even before the effect of the 
new material is apparent. His answer 
may mean the saving of some of the 
market to the union manufacturer and 
thus the saving of their jobs to his 
members. 

A new method of manufacture per- 
mitting price reductions by some 
manufacturers directly affects an en- 
tire market. What is a labor leader to 
do in the circumstances? If he has a 
wage agreement with employers who 
have not yet installed the new method 
of manufacturing, is the leader to stand 
in the way of such a change until the 
wage contract expires? If he does, the 
union employer will lose business. If 
the union leader comes to terms with 
this employer, the union members may 
be called upon to make some temporary 
sacrifices for a larger gain ahead. 

Negotiation of labor agreements to- 
day requires knowledge of finance and 
industry which had usually not been 
acquired by leaders in the early days of 
the labor movement. 

In those days, when manufacture 
was local, national labor agreements 


were rare. In fact they were scarcely 
Se 
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neczssary. Today the market is the 
nat.on. New York manufactured goods 
may compete with those of Philadel- 
phiz in the markets of Dallas and Los 
Angeles. But manufacturing costs in 
the two cities may vary considerably. 
Low labor costs in Philadelphia may 
enable that city’s manufacturers to 
derive the New York manufacturers 
of their markets. The union seeks to 
equalize conditions by arranging for 
labor rates that permit both markets to 
survive. But suppose Kansas City is 
on a cheap labor basis. The union 
movement is extended to that city, or 
an attempt is made to do so. Merely 
to raise wage rates is not enough. 
Th= union is frequently compelled, by 
sheer force of necessity, to codperate 
with the manufacturer to cheapen unit 
cosis, by more effective production 
mezhods, however, which will not 
lower workers’ earnings. 

Thus, step by step, the union is 
corpelled to take on the responsibility 
for production and for the maintenance 
of production standards. Codperation 
with the employer arises not out of 
altruism but out of the needs of the 
situation. i 


TASK OF ORGANIZATION 


‘The task of organizing the mass pro- 
duetion industries began a quarter of a 
certury ago. The Federation leaders, 
skiled craftsmen, have not yet suc- 
ceeded in organizing the millions of 
workers in the automobile, rubber, 
cenent, aluminum, and steel indus- 
tries. That is still a problem for the 
future, and may be solved out of the 
straggle now going on between the in- 
dustrial and the craft unionists, whose 
respective views are set forth by other 
coxtributors to this volume. 

Today, more than ever before, the 
unons are faced with a struggle for 
survival. Corporate units are enabled 
to close down in one city, concentrate 
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activities in another, and escape the 
unions indefinitely or subject them to 
great expense In organization cam- 
paigns. 

In 1934 there was a strike in a 
mid-western accessories plant that 
served as a feeder to a dozen large 
manufacturing units in other cities. 
The two thousand strikers in a few 
days threw some fifty thousand men in 
the other plants out of work, and pro- 
duction stopped. After the strike set- 
tlement the accessories employer began 
shipping the major part of his ma- 
chinery to other towns, so as “not to be 
caught again.” The force was re- 
duced to one thousand and it is said 
that five hundred more men are slated 
to go. That means fifteen hundred 
idle men resulting from a “successful” 
strike. Incidentally, the strikers “won” 
a wage increase. 

If the structure of the American 
Federation of Labor were so integrated 
that unions in the cities to which the 
machinery has been shipped were to 
“give a lift” to the accessories workers, 
the employer of these workers would be 
required to equalize wages and working 
conditions in all his plants, to the end 
that a national agreement might be 
consummated. 

Thus the structure of the Federation, 
the autonomy of the international 
unions, and the limited authority 
granted to the parent organization— 
the Federation—constitute a major 
challenge to the labor leadership. 

Labor leadership is faced with the 
problem of organizing on a national 
scale or permitting unionization to be- 
come confined within comparatively 
small limits as compared to the entire 
working population. 


Common INTERESTS OF UNIONS 


Owing to their rigid and exclusive 
craft interests, some leaders are unable 
to act on the assumption that lack of 
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organization or a strike in one city by a 
sister union is the concern of all the 
unions. That this is true is attested 
daily. At this writing a strike in the 
wearing apparel industry is in its fif- 
teenth week in a large manufacturing 
city where the metal trades manu- 
facturers are keeping the apparel 
manufacturer supplied with funds. 
The metal employers, who have large 
establishments in this particular local- 
ity, realize that a victory for the ap- 
parel union means further inroads by 
other unions, and that therefore the 
metal industry field will not be immune 
from unionization. If union leaders in 


general saw the problem in the same 


light, they would “lend a hand” to the 
sister apparel organization. 

Some unions do lend a hand. 
Miners in West Virginia have taken the 
lead in organizing barbers, butchers, 
and bakers. Where the miners’ union 
exists in Alabama, union organization 
is on the increase. Until recently 
Walker County, Alabama, was as non- 
union as Harlan County, Kentucky. 
The miners there formed an organiza- 
tion, and today there is hardly a retail 
store in Walker County but has a union 
card in the window. There are no 
more armed guards in the employ of 
the country sheriff, and most of the 
sherifi’s deputies are union members. 
Organization under the «gis of the 
miners has extended to sawmills, 
leather plants, textile plants, hod car- 
riers, and relief workers. 


TRAINED LEADERS 


Thirty and forty years ago business 
was ruled by “hard-boiled” men who 
scoffed at “sissy” college graduates and 
said they would never succeed in busi- 
ness. They preferred the young men 
who were trained in “the school of 
hard knocks,” and promoted them to 
the chief positions. In time, trained 
college men entered business and suc- 
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ceeded despite the prophecies of the 
older executives. And they deserved 
to succeed, for they had prepared for 
leadership in the new business world 
that was so rapidly taking shape. In 
a comparatively short time the “prac- 
tical” executives stopped laughing at 
the college graduates whom they ob- 
served taking hold of the changing 
business scene with confidence and abil- 
ity born of training and aptitude. 

Something like the former attitude 
of the “practical” business executive 
still prevails among “hard-boiled” 
union leaders, a$ they view the en- 
trance of high school and college gradu- 
ates into union activities. The de- 
pression has witnessed the influx of 
large numbers of high school and col- 
lege men into various trades, and in 
some cases these men have become 
leaders of local unions. Economic 
conditions would indicate further ac- 
cretions to the ranks of these young 
men in the unions. Many of them are 
in the new unions in the automobile, 
rubber, aluminum, and radio fields. 
Occasionally one comes across an engi- 
neer or a lawyer or an ex-teacher in 
this group. These men, in some cases, 
have led strikes. They are still “green” 
and immature as leaders. As their 
abilities mature they will take their 
places among the future leaders of 
labor. Some unions which use college 
graduates as organizers report consid- 
erable success. 

However, a considerable number of 
the older labor leaders are taking ad- 
vantage of trained men in research 
and editorial capacities. Research and 
consulting economists are employed by 
many national and international unions. 
Here is a partial list of such organiza- 
tions: machinists, miners, tobacco and 
cigar workers, electrical workers, trans- 
portation unions, railway clerks, needle 
trades unions, railway telegraphers, hos- 
iery workers, and automobile workers. 


Tue ANNALS OF THE AMERICAN ACADEMY 


OLDER LEADERS RETAINED 


The rise of new leaders, however, has 
not been rapid. That is due to various 
causes. It is natural for leaders, once 
having attained their goal, to seek to 
remain at their posts as long as possible, 
consistent with their ability to keep 
the membership satisfied. These lead- 
ers are retained year after year, even 
when they grow old and gray in the 
service of the union. Then, too, a cer- 
tain loyalty to “the old man” or, in 
some cases, control of the union politi- 
cal machinery, assures the return of the 
older men year after year. The com- 
parative absence of younger leaders in 
the present momentous struggle be- 
tween craft and industrial unionists is 
significant. It is noteworthy that the 
opposition to the Federation’s present 
leadership is mostly in the hands of the 
older leaders. 

To what extent new leaders can be 
trained through study classes and labor 
colleges to take their places in the 
unions is a moot question. I would 
venture the opinion that more can be 
learned by participation in a strike and 
negotiations with employers than by 
long courses of classroom training. 
But perhaps no general rule can be 
made to apply here. Theory and ac- 
quisition of broad factual information 
undoubtedly have their places. In 
England, Ruskin College and the 
Werkers’ Education Association have 
helped to develop latent abilities in 
many young men and women who have 
gore out into the unions as officials. 
It is in that direction that workers’ 
edtcation in America is aiming. 

Here and there a student of labor 
economics, aspiring for union leader- 
ship, seeks a short cut to his goal 
through direct union employment, 
eitier in research or editorial work. 
Wih careers in the professions appar- 
ently barred to many, it would seem 
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that labor leadership should have cer- 
tain attractions for these students. 
However, short cuts in this as in other 
fields are quite out of the question. If 
these ambitious young men and women 
were to begin working at a trade, then 
participate in local union meetings and 
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look for advancement in the same 
manner as that in which the older 
leaders won their spurs, it is quite likely 
that the advantageous training, enthu- 
siasm, and ability of these’young aspir- 
ants would win them the coveted degree 
of L.L.—Labor Leader. 


Louis Stark is a member of the staff. of the New 
York Times at its Washington bureau. He special- 
izes in labor and industrial news, and is the author of 
many magazine articles on various aspects of organ- 


ized labor and its problems. 


- Sources of Labor Information 


By Isapor LUBIN 


OVERNMENTAL and private 
agencies devoted to research in 

the interest of labor have built up re- 
serves of historical information that 
furnish the background and the means 


of interpretation of present-day labor. 


conditions. They have‘also, especial- 
ly in the past few years, so developed 
their facilities and techniques that 
they are now able to meet currently 
much of the constantly growing de- 
mand for facts and figures with which 
to attack labor problems. With re- 
gard to the facts most vital to the 
workers—wages and hours, industrial 
accidents and accident prevention, 
cost of living, and trend of employ- 
ment—the research agencies of the 
Federal Government, and specifically 
the Bureau of Labor Statistics, with 
the active coöperation of state agen- 
cies, have markedly expanded the col- 
lection of data needed in the wide fields 
of employment relations and industrial 
conditions. 


EMPLOYMENT AND UNEMPLOYMENT 


To put our worst foot foremost, on 
the all-important subject of unemploy- 
ment, American figures are, as we all 
recognize, woefully weak. The only 
recent nation-wide enumeration of the 
unemployed in the United States was 
that made as part of the Federal census 
of April 1930. The method used in 
this enumeration was to make inquiry 
as to actual unemployment on the day 
previous to the enumerator’s call. 
This census was followed in January 
1931 by a similar survey in nineteen 
cities. 

In addition to these Federal cen- 
suses, efforts have been made from 
time to time to ascertain the extent of 


uremployment in a number of differ- 
ent localities. These surveys were 
usaally initiated only after a serious 
decline in the labor market had oc- 
curred or after unemployment condi- 
ticns had become acute. 

Data on unemployment among 
trade union members are compiled 
monthly by the American Federation 
of Labor for twenty-four cities, for the 
building, printing, and several other 
trades. 

On this admittedly fragile frame- 
work current estimates of the extent 
of unemployment must necessarily be 
faz from satisfactory. Estimates are, 
hcwever, issued with more or less 
regularity by a number of private 
agencies. The most important of 
these are the American Federation of 
Labor, the National Industrial Con- 
ference Board, Alexander Hamilton 
Irstitute, and the Cleveland Trust 
Company. 

Some light is shed on one aspect of 
unemployment by the Bureau of La- 
bor Statistics’ studies of industrial 
productivity and mechanization, in 
wuich effort is made to determine the 
amount of labor displacement due to 
increased productivity. The studies 
in which the technological unemploy- 
ment angle is particularly emphasized 
are those dealing with steam railroad 
transportation, bituminous coal min- 
ing, electric light and power industry, 
tke manufacture of electric lamps, 
and the communication industries, in- 
cluding the United States Postal 
Service. 

But as we all realize, facilities for 
obtaining positive and reliable infor- 
mation on the extent of unemploy- 
ment and its fluctuations are practi- 


> 206 


Sources or LABOR INFORMATION 


cally nonexistent. Until machinery 
is provided through unemployment 
insurance or some other equally effec- 
tive means for bridging this serious 
gap in labor statistics, we must make 
shift with the Polonius method of fact 
finding, and “by indirections find 
directions out.” We can indirectly 
make a reasonable guess at the num- 
bers out of work when we know the 
total numbers actually ` employed. 
Facilities for this task of estimating 
employment may be fairly called ade- 
quate. 

The Bureau of Labor Statistics com- 
piles monthly data on employment 
and pay rolls for ninety manufactur- 
ing industries, for seventeen non- 
manufacturing industries including 
building construction, and for the Fed- 
eral services and agencies. These 
groups, together with Class I steam 
railways, reports on which the Bureau 
incorporates in its material, include a 
majority of the wage and salary work- 
ers in the United States. For certain 
other large employment groups— 
agricultural work, professional serv- 
ice, and domestic and personal service 
—adequate information is unfortu- 
nately not available. 

The Bureau’s aim has been to secure 
a coverage of approximately 50 per 
cent of the employees in manufactur- 
ing industries in each state, as re- 
corded by the Census of Manufactures, 
thereby maintaining the geographical 
distribution of employees in the sev- 
eral industries on an equitable basis. 

Although equal coverage and dis- 
tribution by states has also been the 
aim in nonmanufacturing industries, 
this has not yet been achieved, be- 
cause of the difficulties encountered 
in making contacts with smaller con- 
cerns in certain lines of activity, as, for 
example; retail trade. 

The data compiled monthly and 
annually by the Interstate Commerce 
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Commission on numbers employed on 
Class I railways show totals, percent- 
age changes, and indexes as of the 
middle of each month by occupational 
groups. The records of the public 
employment offices compiled by the 
United States Employment Service 
show the number of registrations and 
placements monthly by states and for 
the United States. 


TURNOVER OF LABOR 


A related phase of employment and 
unemployment is the turnover of la- 
bor, through voluntary separation or 
by discharge. So important is the 
subject of labor turnover both to in- 
dustry and to the worker that the 
Bureau of Labor Statistics has for sev- 
eral years been collecting and pub- 
lishing current information thereon, 
in the belief that knowledge of its im- 
portance and extent will aid in stabi- 
lizing employment and reduce the cost 
and the economic loss of turnover. 

The information is issued by the 
Bureau in the form of turnover rates 
or indexes, computed from the average 
number of employees and the number 
of accessions and separations in the 
month. A general rate is published 
for manufacturing industries as. a 
whole, based on reports covering one 
hundred and forty-four census indus- 
try classifications. A balanced pro- 
portion is given to the several indus- 
tries in the general rate. In addition, 
separate rates are published for twelve 
specified industries. 


Waces anp Hours 


Recent developments, particularly 
the forces setin motion by the Na- 
tional Industrial Recovery Act and 
the adoption of the “prevailing wage 
rate” principle on public works, have 
intensified the ever present demand 
for information on wages and earn- 
ings. Fortunately that is a field in 
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which effort has been continuous on 
the part of Federal research agencies 
since their inception, although per- 
haps their machinery was not at all 
times equal to the strain put upon it. 

The Bureau of Labor Statistics has 
always devoted a large part of its re- 
sources to compiling information on 
wages and hours of labor. Pay-roll 
data are included in the information 
received from manufacturing and non- 
manufacturing industries reporting 
trend of employment. From these re- 
ports, per capita weekly earnings and 
average hourly earnings are computed, 
together with percentage of change 
from the preceding year. These data 
apply to the individual industries only, 
and are not analyzed by occupation 
or sex. 

More detailed information on wages 
and hours, arrived at by a more direct 
route, is available for specific indus- 
tries through the studies of selected 
industries made by the Bureau of La- 
bor Statistics from time to time. The 
Bureau’s practice in making wage 
studies in particular industries is to 
make field surveys, selecting represent- 
ative plants in the industry from 
which to request data, dnd then send- 
ifig- agents to compile the data from 
thie pay rolls of those plants. A suffi- 
cient number of plants is selected to 
insure a fair cross section of the coun- 
try as a whole. 

These studies of selected industries 
show total number of wage earners, 
average days worked and average full- 
time hours per week, average earnings 
per hour, and average iull-time earn- 
ings per week and average actual earn- 
ings in a selected week, by occupation, 
sex, and geographical location. The 
Bureau is now trying to expand its 
wage studies to include reliable data on 
annualearnings. The list of industries 
which have been covered by the 
Bureau of Labor Statistics even in the 
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past five years is a long one, embracing 
a wide range and including, among 
otaers, the motor vehicle industry, 
anthracite and bituminous coal min- 
ing, boots and shoes, men’s clothing, 
pcttery and glass, slaughtering and 
meat-packing, and sawmills. 

A compilation of union wage scales 
in organized trades has been made an- 
nually by the Bureau of Labor Statis- 
tics since 1907. Entrance wage rates 
of common labor in thirteen important 
industries are also obtained at regular 
intervals. 

Special studies of wage rates and 
eacnings of women workers are made 
from time to time by the Women’s 
Bureau of the United States Depart- 
ment of Labor and by state agencies 
administering minimum wage laws ap- 
plying to women. 

Another important field in which 
wege data are available monthly is 
railroad transportation. The Inter- 
state Commerce Commission compiles 
menthly and annual information on 
sa-aries and wages of all persons em- 
pleyed by Class I steam railways. 
Tkis information covers number of 
service hours, method of wage pay- 
ment (whether on monthly, daily, or 
hourly basis), daily and hourly rates, 
total compensation (divided imto 
straight time, pro rata overtime, puni- 
tive overtime, and amount paid for 
time not worked), and average earn- 
ings, by occupation. Shipping articles 
afford a means of determining wages 
of seamen, which are compiled an- 
nually by the Bureau of Navigation 
ani Steamboat Inspection of the 
United States Department of Com- 
merce. 

Some state departments of labor 
meke recurrent or special studies of 
wage rates and earnings in selected in- 
dustries or occupations. The New 
Ycrk Department of Labor, for ex- 
ample, compiles data on weekly earn- 
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ings of factory workers and of office 
workers in factories. The most defi- 
nite information at present available 
on average annual wage and salary 
payments is that obtainable from the 
records of the Ohio Department of In- 
dustrial Relations, which has reports 
from every employer in the State who 
employs three or more persons. These 
data are not separated by sex, how- 
ever, and the only occupational classi- 
fication possible is the very broad one 
of “wage earners,’ “bookkeepers, 
stenographers, and office clerks,” and 
“salespeople (not traveling).” Be- 
cause of the representative character 
of Ohio industries and its division into 
large and small cities, towns, and rural 
areas, the data on earnings of clerical 
workers is probably fairly typical, and 
in any event is certainly a valuable 
contribution in an otherwise practi- 
cally unexplored field. 

To a very limited degree, profes- 
sional associations compile reports 
upon average annual earnings, the 
most familiar of which are the National 
Education Association’s salary scale 
of city school teachers, and the Ameri- 
can Library Association’s annual com- 
pilation of salaries of employees of city 
libraries. 

Among unofficial agencies dealing 
with wages and earnings, the National 
Industrial Conference Board no doubt 
covers the broadest field, with its 
average hourly and weekly earnings 
and real wages in twenty-five manu- 
facturing industries, by industry and 
occupational groups. 


Cost or Livine 


Closely related to the question of 
securing actual earnings and wage 
rates is the availability of material for 
determining real wages, and the man- 
ner in which the wage earner’s income 
is spent. In this field the Bureau of 
Labor Statistics takes the lead-in re- 
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porting changes in the cost of living 
based on prices of food collected in 
sixty-four cities and prices of other 
commodities and services collected in 
thirty-two cities. The type of goods 
priced from city to city has been varied 
to meet the purchasing habits of 
families of wage earners and lower 
salaried workers in the different cities; 
but serious technical obstacles, among 
which are climate and custom, stand 
in the way of determining the cost of 
the same level of living in different 
sections of the country. 

The indexes of changes in the cost 
of living which the Bureau has com- 
puted and issued at regular intervals 
for years are constructed by pricing, 
from time to time, a list of goods most 
important in the spending of the 
families of wage earners and lower 
salaried workers as shown by the 
Bureau’s study of the expenditures of 
12,096 families in 1917-1919. In the 
construction of the index, price changes 
are weighted according to the impor- 
tance of these items in family spending 
as shown by the 1917-1919 study. 

The procedure for calculating the 
all-item index has been completely re- 
cast within the past few months, but 
as the method has been fully explained 
in an article in the Monthly Labor Re- 
view of September 1935, the details 
need not concern us here. Moreover, 
the Bureau of Labor Statistics is now 
making a country-wide budgetary 
survey on which to base changes in 
the cost of living. This is to replace 
the one made in 1917-1919, which was 
the only extensive survey ever made 
of family living expenses. 

The Bureau of Home Economics of 
the Department of Agriculture is co- 
operating in this new survey by mak- 
ing analyses of the family budgets ob- 
tained by the Bureau to determine 
their adequacy, the nutritive value of 
the foodstuffs consumed, and so on. 
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This new study will make it possible 
for the Bureau to reconstruct its cost- 
of-living index on a modern basis and 
to treat of living standards and living 
costs in terms of present-day realities, 
and will shed new light on the spend- 
ing of the worker’s income and the 
kind, the quality, and the amounts of 
consumers’ goods for which his money 
income is exchanged. 

The cost-of-living data and indexes 
of the Bureau of Labor Statistics form, 
in large part, the basis of the cost-of- 
living studies made by other agencies. 
The National Industrial Conference 
Board, the only other important 
source of current information on 
. changes in the cost of living, uses 
Bureau figures on food costs in con- 
structing its monthly cost-of-living 
indexes. 


Prices 


A necessary complement of cost-of- 
living studies is the price work of the 
Bureau of Labor Statistics. This 
agency has for years collected and 
published retail prices of important 
articles of food and of coal, and rates on 
gas and electricity, over a wide area. 
At present it is reporting prices of 87 
foods entering into the diet of repre- 
sentative workingmen’s families in 64 
cities of the United States. The 
Bureau’s price reporting service now 
covers about 1,575 groceries and meat 

‘markets, 180 dairies, and 407 bakeries. 

The collection of prices of goods and 
services other than food,which hereto- 
fore had been made semiannually, has 
recently been put on a quarterly basis. 
Prices are now collected as of January, 
April, July, and October. Coal, gas, 
and electricity prices are collected 
from dealers and utility companies in 
51 cities. Prices of other goods are 
collected in 32 cities by personal in- 
terview from about 3,500 retail outlets. 

The Bureau’s continuous study of 
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wholesale prices has likewise been ex- 
tend=1 from time to time and is at 
present undergoing a program of 
thorcigh revision and expansion. 
Durizg the past year the number of 
individual items for which prices are 
colleczed was increased from 2,380 to 
appreximately 3,000, or 26 per cent, 
and the number of reporting firms was 
enlarzed from 760 to 1,125, or about 
34 pec cent. In addition to indexes 
by gzoups, subgroups, and special 
groups, the monthly reports of the 
Bureau of Labor Statistics give actual 
prices and index numbers for 784 in- 
divid zal price series included in the 
weigk=ed composite index, and carry 
specie. analyses of price movements. 


ËNDUSTRIAL ACCIDENTS AND 
INDUSTRIAL HYGIENE 


The principal sources of information 
and statistical data on industrial ac- 
cidents in the United States are (1) 
Federsl and state governmental 
agenci2s dealing with labor, (2) the 
Natiot.al Safety Council, and (3) em- 
ployers’ associations in a few indus- 
tries. 

Amzng the governmental agencies, 
those in the Federal service are: 
Bureaz of Labor Statistics, Bureau of 
Mines. Interstate Commerce Commis- 
sion, Employees’ Compensation Com- 
missiom, the Bureau of Chemistry and 
Soils of the Department of Agriculture, 
and tke Aéronautics Branch of the De- 
partment of Commerce. State me- 
diums for the collection of industrial 
accidert statistics are the state de- 
partments of labor and state indus- 
trial =»mmissions, workmen’s com- 
pensation commissions, and state min- 
ing decartments. To be sure, not all 
states are equally equipped for the . 
collection of accident data, and all 
the data are still far from being uni- 
form ard comparable. But, generally 
speaki=g, in the chief industrial states 
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some agency discharges that function 
to a fairly comprehensive extent. 

Before compensation for accidents 
in industry had been generally in- 
augurated in the United States, the 
Bureau of Labor Statistics had been 
making an annual study (begun in 
1910) of accidents and accident pre- 
vention in the iron and steel industry. 
Accident experience in this industry 
has been collected annually directly 
from the plants concerned, and has 
been published from time to time in 
bulletins of the Bureau and in the 
Monthly Labor Review. 

Having secured the cordial codpera- 
tion of the iron and steel industry to 
the extent that accident reporting is 
now regular and complete and suscep- 
tible of analysis for the application of 
accident prevention measures, the Bu- 
reau of Labor Statistics in 1926 began 
the collection, on a comprehensive 
scale, of data of industrial accidents 
in selected manufacturing industries. 
Starting with 1,282 establishments em- 
ploying 555,996 full-year workers and 
representing 24 industry groups, the 
scope of this work has been expanded 
to include 30 industry groups, with a 
corresponding increase in the number 
of establishments. Fifty-five per cent 
of the workers in these 30 industries 
are now covered in the Bureau’s indus- 
trial accident data. 

Another Federal agency dealing 
with general industrial accident statis- 
tics is the United States Employees’ 
Compensation Commission. This 
body administers compensation laws 
covering three distinct groups of work- 
ers: (1) Federal employees, (2) long- 
shoremen and harbor workers, and (3) 
workers in private employ in the Dis- 
trict of Columbia. Annual reports of 
the Commission give statistical pres- 
entations of the accident record of each 
of these three groups, analyzing the 
number of injuries by industry (or 
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branch of the service in the case of 
Federal employees) , extent of disabil- 
ity, cause, time lost, fatal and nonfatal, 
and so forth. 

In those industrial states—notably 
New Jersey, New York, Ohio, and 
Pennsylvania—in which the agency 
administering the compensation law is 
a unit of the state department of labor, 
the statistical work connected with 
compensation and accidents is a major 
part of the duties of the statistical 
bureaus of the department. In Mas- 
sachusetts, on the other hand, the 
agency. administering the compensa- 
tion law is entirely distinct from the 
department of labor and industries. 

The Federal Bureau of Mines issues 
an annual series of reports on mine 
accidents. In coal mining, only fatal- 
ities were reported prior to 1930, when 
the Bureau began to compile statistics 
on nonfatal injuries. Annual reports 
of all fatal and nonfatal accidents in 
metal mines and quarries are also pub- 
lished by the Bureau of Mines. 

Carriers in interstate transportation 
are required by law to report all acci- 
dents to the Interstate Commerce 
Commission. These reports are com- 
piled by the Bureau of Statistics of 
the Commission, which publishes a 
monthly summary of accidents, a 
quarterly report on accident statistics, 
and an annual accident bulletin. 

Among the non-governmental agen- 
cies collecting and disseminating acci- 
dent statistics, the National Safety 
Council covers the widest field. It 
receives reports on accidents and man- 
hour exposure directly from its mem- 
bers, and also has contact with many 
sources of information concerned with 
public, home, and industrial accidents. 
The statistical committee of the Na- 
tional Safety Council issues annually 
a publication dealing with “accident 
facts,” which presents the year’s acci- 
dent record as determined by the Na- 
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tional Safety Council through its 
various reporting agencies. It also 
publishes annually a series of pam- 
phlets showing detailed information 
for each industrial group of its mem- 
bers. 

The principal official agencies con- 
cerned with harmful working condi- 
tions and the health of industrial work- 
ers are the Public Health Service, the 
Bureau of Mines, and the Bureau of 
Labor Statistics. Each of these or- 
_ ganizations has made extensive studies 
and issued numerous reports dealing 
with different phases of industrial 
health, with special emphasis upon 
protective and preventive measures. 


INDUSTRIAL DISPUTES 


It is probably fair to say that gov- 
ernmental agencies are the most com- 
prehensive source of information on 
industrial relations. There is no 
agency that does or can offer strike 
data that even pretend to be com- 
plete. In the absence of any central 
reporting medium or of any particular 
incentive to gather strike information 
from any other than an economic 
viewpoint, the collection of informa- 
tion about industrial disputes becomes 
very largely a matter of systematically 
rescuing, piecemeal, from the elusive 
columns of newspapers and the labor 
press, such information as exists—a 
disheartening procedure. Neverthe- 
less the Bureau of Labor Statistics is 
attempting just that, aided by agen- 
cies with other and better facilities for 
keeping in touch with local industrial 
disputes. The codperating agencies 
include the Conciliation Service of the 
United States Department of Labor 
and the various labor boards set up in 
connection with the Administration’s 
recovery program. 

The Bureau is seeking, as its con- 
tacts widen, to become a national 
clearing house for information on 
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strikes and lockouts, dealing in as 
much detail as possible with causes, 
numbers of workers involved, man 
days lost, methods of settlement, and 
results. As the work of the National 
Labor Relations Board develops, it 
will become, of course, an invaluable 
source of information upon all aspects 
of strikes with which it is concerned, 
just as the Conciliation Service now 
is. Many industrial disputes, how- 
ever, occur and run their course with- 
out governmental intervention. 

In some states, quite complete in- 
formation is available because of laws 
making mandatory the reporting, to 
a dasignated state agency, of indus- 
tria. disputes lasting a specified num- 
ber of days or involving a specified 
number of workers. Massachusetts, 
for example, has such a Jaw, and the 
Corciliation and Arbitration Division 
of the labor department of that State 
is accordingly informed upon most in- 
dus:rial disturbances whether or not 
they expand to the proportions that 
mate reporting obligatory. The Col- 
orado industrial disputes investigation 
act requires that threatened stoppages 
be reported before a strike or lockout 
actually occurs. 

The National Mediation Board is an 
authoritative source of information on 
actual or threatened labor disputes on 
all railroads under its jurisdiction. 
The Board compiles annual reports 
showing the number of cases referred 
to `t for action and the number dis- 
posed of through mediation, arbitra- 
tion, or agreement, and the number in 
which arbitration was refused by 
either party to the dispute. Regional 
adjustment boards possess the same 
information with regard to their 
respective geographic jurisdictions. 
Trede union publications are valuable 
sources of information on causes, 
corduct, and settlement of specific 
strikes. 


Sources or LABOR INFORMATION 


COLLECTIVE AGREEMENTS AND 
PERSONNEL PoLicies 


As to information on collective 
agreements, sources are so scattered 
and uncodrdinated that here, also, 
piecemeal acquisition is necessary. 
In this field the Bureau of Labor Sta- 
tistics attempts to keep informed on 
the consummation of agreements and 
to secure copies as far as possible. 
The accumulation of even a represent- 
ative file of active trade agreements 
calls for the coöperation of labor and 
employer organizations, as well as the 
use of the Bureau’s own resources. 
Extended use of the latter is being 
made by instructing field agents to 
obtain copies of agreements wherever 
possible. 

An expansion of the information 
that is now being gathered for the 
wage studies of the Bureau of Labor 
Statistics will, as it develops, provide 
material on personnel policies and 
practices. In that field the Industrial 
Relations Section of Princeton Univer- 
sity is preéminent, particularly with 
regard to studies of personnel policies 
and practices in selected types of em- 
ployment, as retail stores, banks, and 
so on. The American Management 
Association and the Personnel Re- 
search Federation are accumulating 
interesting and valuable records of ex- 
periences, successes, and failures under 
various management and personnel 
systems, and the Russell Sage Foun- 
dation has acquired, through direct 
investigation, a store of information 
on labor participation in manage- 
ment, and on employee-representation 
plans. 

Until quite recently, methods of 
collective bargaining and employer- 
employee dealings were an unexplored 
field. The work of the labor boards, 
and particularly the results of elections 
held under them to determine repre- 
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sentation, offered one avenue of ap- 
proach to the subject, and incidentally 
opened the field to further study. 
The records of the labor boards have in 
part been analyzed by competent stu- 
dents, and studies have appeared in 
the Monthly Labor Review and else- 
where. The National Industrial Con- 
ference Board has conducted surveys 
throughout its membership to find out 
how the manufacturers it represents 
were dealing with their employees, and 
has published results in bulletin form. 
The most extensive attack on the 
problem has, however, been made by 
the Bureau of Labor Statistics in its 
“company union” study. This direct 
canvass reached approximately 43,000 
firms, and presentation of the material 
obtained is both statistical and de- 
scriptive. 

In spite of the fact that through the 
labor press and countless books, 
sources of information concerning the 
organized labor movement are legion, 
there is a serious Jack even on that 
important subject. The American 
Federation of Labor is the authorita- 
tive source of information dealing with 
the labor organizations it represents, 
but it stops there. The growing inde- 
pendent labor movement has no clear- 
ing house. Here again the Bureau of 
Labor Statistics attempts to step into 
the breach and to locate and secure 
information about independent labor 
organizations having national entity 
and significance. Even this effort 
leaves an important factor untouched, 
since the Bureau limits its trade union 
studies to organizations of national 
scope, because of the difficulties of 
getting into touch and keeping in 
touch with purely local movements. 
On the other hand, because what ap- 
pears to be a purely local movement 
occasionally surprises us, we try to 
keep intelligently informed upon the 
really significant local developments. 
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Growrs oF FAcCT-FINDING 
FACILITIES 


The development of organizations 
for the collection of information bear- 
ing upon the problems of labor is the 
story of the progress of workers in the 
United States during the last half- 
century. When the workers of Mas- 
sachusetts attempted shortly after the 
Civil War to secure legislation on an 
eight-hour day, they built their case 
around data on hours and working 
condition based upon observation and 
their own daily experiences in the in- 
dustries of the State. The employers 
based their opposition upon facts se- 
cured from their own records. The 
result was two very contradictory sets 
of “facts,” and a bewildered legislature. 

In an effort to Jearn the truth, the 
legislature of Massachusetts resolved 
in 1866 that the Governor appoint a 
commission to investigate the subject 
of hours of labor. Out of the findings 
of that commission evolved the first 
permanent governmental agency in 
the United States for systematic, con- 
tinuous study of working conditions 
and labor relations in industry. The 
Massachusetts Bureau of Statistics of 
Labor became the model upon which 
other states organized agencies for the 
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colEction and dissemination of infor- 
mazion concerning wage earners. 
Despite the experience of fifty years, 
the information available for ade- 
quately portraying the status of labor 
in the United States is far from suffi- 
ciert. The data on unemployment 
are virtually nothing more than in- 
tellgent guesses. In the field of em- 
ployment, wide gaps still prevail. 
These voids will gradually be filled as 
the social security legislation recently 
passed by Congress becomes operative. 
In other fields of labor activity, the 
realization by both employers and 
workers that the just solution of con- 
troversies must depend in large part 
upon an adequate knowledge of the 
conditions that prevail in their respec- 
tive industries is making itself felt in 
a growing demand for statistical data 
bea-ing upon every phase of labor and 
industrial activity. This growing de- 
mard is being reflected in increased 
activity by the labor departments of 
the various states and by the various 
agemcies of the Federal Government. 
Sho ld the facilities for the collection 
of lebor data continue to grow at their 
present rate, we shall be well on our 
way by the end of the decade toward an 
inteligent interpretation of the most 
pressing problem of modern civilization. 


Isador Lubin, Ph.D., is Untted States Commis- 
sioner of Labor Statistics, WasFington, D. C.; chair- 
man of the Labor Advisory Eoard for the Public 
Works Administration; member of the United States 
Central Statistical Board; and member of the Ad- 
visory Committee to the Federal Coördinator of 
Railroads. He was economic cdviser to the Senate 
Committee on Education and Labor, in investiga- 
tion into unemployment, 192341929; and to the 
Committee on Manufacturers, in investigation into 


economic planning, 1931. 


Report of the Board of Directors of the American Academy of 
Political and Social Science for the Year 1935 


URING the year 1935 the Acad- 
emy has continued its activities 

on substantially the same scale as in 
the year 1934. Increased interest in 
meetings and publications is evidence 
of the prominence of the Academy in 
the minds of the public and of the ap- 
preciation of its work. Attendance 
at the meetings has continued large, 
and new members have been more 
numerous than in any year since 1925. 


REVIEW OF THE ACADEMY’S 
ACTIVITIES 


The following meetings have been 
held during the year 1935: 


No. 
Sessions 

February 2, “The Federal Program 

for Economic Security”........ 1 
February 13, “The Foreign Policy 

of the Soviet Union”........... 1 
April 5-6, “Socialism, Fascism, and 

Democracy” ............00005 6 
April 13, “The United States and 

Latin America”............6.. 2 
May 3, “International Coöperation 

in Economics and Finance”..... 1 
May 23-24, “The State Constitu- 

tion of the Future”............ 4 
November 29, “Rising Prices and 

the Consumer”.............04. 1 
December 13, “The World Chal- 

lenge to Europe”.............. 1 


Other meetings are planned for the 
nearfuture. Especial attention should 
be called to the Annual Meeting of 
1936, which is the Fortieth Annual 
Meeting held by the Academy. The 
subject as tentatively formulated is: 
“World Economic and Political Reor- 
ganization.” 


PUBLICATIONS 


During 1935 the six regular issues of 
Tus ANNALS have been entitled: 


Radio—The Fifth Estate January 


Increasing Government Con- 


trol in Economic Life March 
Pressure Groups and Propa- 

ganda May 
Socialism, Fascism, and De- 

mocracy July 
The State Constitution of the 

Future September 
Education for Social Control November 


No additions to our monograph 
series appeared during 1935, but it is 
expected that we shall in the near 
future publish a volume entitled: “The 
Relation of Negro Finance Institu- 
tions to Business Enterprise” written 
by Professor Abram L. Harris of How- 
ard University, who was the Simon N. 
Patten Fellow of the Academy in 1933. 

Members of the Academy will recall 
that we have begun the publication of 
a pamphlet series. The first pamphlet 
issued was entitled: “American Plan- 
ning in the Words of Its Promoters” 
by Hugo Haan. The second was en- 
titled: “The Medical Profession and 
the Public.” The success attending 
the sale of these pamphlets was such 
that it seemed wise to start a regular 
series and we now number them as 
they appear. Number 1 (actually the 
third pamphlet issued) is entitled: 
“Economics of Planning,” the authors 
being H. R. Burrows and J. K. Horse- 
field. Pamphlet Number 2 is entitled: 
“Financing New York City” and is by 
William Whyte. Both of these pam- 
phlets have been in demand and the 
success in publishing them encourages 
the officers of the Academy to believe 
that a continuation of their publica- 
tion will be desirable. 

Attention should be called to the 
large amount of effort and the gener- 
ous coöperation given in all these pub- 
lications by the Editor of THE ANNALS, 
Dr. Thorsten Sellin, and the Associate 
Editor, Dr. Donald Young. 
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FELLOWSHIPS 


During the year 1935 the Academy 
has awarded two fellowships. One of 
two thousand dollars, the James-Rowe 
Fellowship, was awarded to Dr. Clar- 
ence Arthur Kulp, Professor of Insur- 
ance at the University of Pennsyl- 
vania. Also an award of the Simon N. 
Patten Fellowship of one thousand 
dollars has been made to Dr. Caroline 
Whitney of Columbia University. To 
this amount there was added another 
thousand dollars from the general 
funds of the Academy, making the 
total amount two thousand dollars. 
Dr. Kulp will make an inquiry into the 
German (and, if possible, the English) 
methods for codrdinating the various 
branches of social insurance into an 
efficient, equitable system. Dr. Whit- 
ney will engage in a study of the extent 
and the nature of labor organization 
among selected occupations of the 
white-collar class. 

During 1935 the study by Dr. Fred- 
erick L. Schuman of the University of 
Chicago who received an award of the 
James-Rowe Fellowship in 1932 has 
appeared under the title: “The Nazi 
Dictatorship,” published by a com- 
mercial house. 

The thanks of the Academy are due 
to the Fellowship Committee, com- 
posed of Dr. Thorsten Sellin, chair- 
man, the Hon. Roland S. Morris and 
Dr. Joseph H. Willits, who have very 
generously given their assistance in 
examining the applications and recom- 
mending the awards. 


MEMBERSHIP 


Last year it was possible to report 
the increasing interest in the work of 
the Academy as evidenced by the 
growth in new memberships. This 
year the increase has been very much 
greater. 
new members and 218 new subscrip- 
tiong or a total of 1,537. After allow- 


There have been added 1,319 
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ance for resignations and deaths and 
the elimination from our rolls of those 
wh» have failed to maintain their pay- 
meat of dues, we had on December 31, 
1925, a net enrollment of 8,248. Of 
this number 1,990 are subscriptions. 


Finances 


The financial condition of the Acad- 
emy remains satisfactory, as will be 
shcwn by the report of the Treasurer 
presented at this meeting. Our ac- 
counts have been audited as in the 
past by Edward P. Moxey & Co., and 
their statement is attached hereto. 
Rezeipts have remained in excess of 
expenditures, although the increased 
activities of the Academy have meant 
slightly larger outlays than for several 
yeers past. 

We again have reason to report our 
appreciation of special gifts amount- 
ing to $1,530, contributed by friends 
of zhe Academy to assist in defraying 
the cost of the Annual Meeting. It is 
gretifying to know that so many per- 
sors have continued confidence in 
what we are doing and are willing to 
assist when demands upon their funds 
are still very heavy. 


CONCLUSION 


What has already been said indi- 
cates that we have probably passed 
through the worst of the strain inci- 
dent to the business depression. 
There has, of course, been nothing 
spectacular about our growth and 
probably never will be. Thus far, we 
have been able to continue without a 
deñcit. For this fact the greatest of 
credit should be given to the continued 
loyalty and effective work of the Acad- 
enry’s staff, who have cheerfully done 
everything in their power to assist the 
Academy through a trying period. 
Tke efficient direction of the business 
affairs of the Academy has remained 
in the hands of Miss Anne Elderton, 
and the work she has done is amply 
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reflected in the growth in membership 
and in the economical administration 
of the Academy’s activities. 


EDWARD P. MOXEY & CO. 
Certified Public Accountants 
[Pennsylvania] 

Morris Building 
1421 Chestnut Street, Philadelphia 

January 14, 1936. 
Cuarves J. Ruoans, Esq., Treasurer, 
American Academy of Political & Social 
Science, Philadelphia, Penna. 
Dear Sir: z: 
We herewith report that we have audited 
the books and accounts of the American 
Academy of Political & Social Science for 
its fiscal year ended December 31, 1935. 
We have prepared and submit herewith 
Statement of Receipts and Disbursements 
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for the year ended December 31, 1935. 

The Receipts from all sources were veri- 
fied by a comparison of the entries for same 
appearing in the Treasurer’s Cash Book 
with the records of Bank Deposits and 
were found to be in accord therewith. 

The Disbursements, as shown by the 
Cash Book, were supported by the proper 
vouchers in the form of canceled paid 
checks or receipts for moneys expended. 
These were examined by us and confirmed 
the correctness of the payments made. 

As the result of our audit and examina- 
tion, made in the manner above indicated, 
we certify that, in our opinion, the accom- 
panying statement sets forth the results of 
its operating activities for the period under 
review. S 

Yours respectfully, 
(Signed) Epwar P. Moxey & Co. 


Certified Public Accountants. 


AMERICAN ACADEMY OF POLITICAL AND SOCIAL SCIENCE 
STATEMENTS OF RECEIPTS AND DISBURSEMENTS For Fiscau Year Enpep Drcemser 31, 1935 


Cash On Hand January 1, 1985......... 0c cece cee cee e cent c een ee enees $14,238.73 
Receipts 
Members’ Duéssis.6 «sees one eaa E REEE E Sac cales oa EDSS $26,682.92 
Life Membership Dues. ........... 0. ccc eee cee eee eters eee eeeenenen 200.00 
Special Donations.............0eeeeeeeeee aise aco EEEE 1,580.00 
Subscriptions: 
Jndividual na 55 scdsisins dates Ga aed e829 See Fon se ee ee as Whe ate els $ 193.65 
Libraries 5:0 555-4 asne aAa Sea Se ww sda EEEN *, 2,227.87 
Agents  leci sic tee ad Ton Dawes bletee sedis Vue bas bbeie oe 8,596.24 11,017.76 
Sales ........ is’ hin. 8s tw oreo EAE E E A lere lo eueik ware aie ores traveler: Deed 5,846.29 
Interest on Investments and Bank Deposits.......-.....-0-.ceceeeeees 9,422.29 
Proceeds from Sale of Securities. ............ccuc eee cec eee ceuccencecs 23,925.00 
Royalties Received.......... cece cece cence nsec ees eecntereeeessecees 46.75 
Refund of Insurance Premium. ........0.00ceececccceecesceceeceueeee 22.90 
Advertising arrua bs dees ied aelee espouse gues ebawee owila Rew aacley’ 811.58 79,505.49 
i $93,744.22 
. Disbursements 
Office Expense, irector Seed S25 Sede iaaa iisa Eiaa seaweed $ 5,539.80 
Philadelphia Meetings. ........ 0. .cccccecccccsccccecsccectecuuceaves 7,939.13 
Publicity Expense............ 20s eeee cece ec ecn nai eana ia 6,420.59 
Publication of Annals.............cccececeseccccecucecucucestaecces 19,897.09 
Membership Records. ......0..00. cece eceecenceeceescceacsdveeecees 4,971.12 
Sale of Annals. .............00020000% E EE E eee wis 1,994.91 
Securities Purchased... 2.0.0.0... ccc cccececccecceuccecceccecveueess 23,991.64 
Interest on Securities Purchased........... 0. .cccccseccecesccucucecs 106.33 
Discount, Collection and Exchange.........0...c00ccececeececescceeees 12.73 
Honorarium—Thorsten Sellin.........0. 0. ccccec cece ccececececececs 1,200.00 i 
Fellowship—Dr. Caroline Whitney..............ccccseeccceecccoueees 666.68 72,740.02 
Cash Balance December 31, 1985..........cccccaecececcecececees $21,004.20 
Represented by 
Cash on Deposit in Banks. ...... 2.00... cc cece ec ccecccccccaccceccece $20,604.20 
Petty Cha Pind. seee epice ripe rer aeons Er er F Eor Es Er in tekh 400.00 $21,004.20 





Book Deparzment 


Baxxs, E. Wicut. Insurance or Dole? 
Pp. xii, 280. New Haven: Yale Uni- 
versity Press, 1935. $2.50. 

Mr. Bakke’s Insurance or Dole is the 
record of a great national success. Not a 
total success nor a spectacular one, until 
you realize the immensities of the national 
problem and the remarkable flexibility of 
the social institution that has been devel- 
oped to meet it. One heartily wishes that 
repeaters of those easy clichés that “unem- 
ployment insurancé is a failure’ and the 
British experience proves it” would read 
this book. The superficial, the biased, and 
the thoughtless may be expected to appraise 
an institution without reference to its 
background. But if students do, it is inex- 
cusable, 

The background, of course, is British 
unemployment; the institution, unemploy- 
ment insurance. Bakke’s thoughtful and 
imaginative survey makes of the back- 
ground and the developing, ever changing, 
benefit technique as beautifully complete 
and documented a case study in social 
causation as ever fitted neatly into a 
sociology text. We are not so superior to 
the “dole” as we have been, but we need 
Bakke’s wise and temperate warning that 
before we decide on the merits of the British 
case, we had better check on the British 
conditions. He does not say so in words, 
but in effect he is telling us not to confuse 
what we should like with what we can have. 
That is not to argue that the British way 
will be our way. But no more than the 
British can we go on prating that the only 
way to take care of the jobless is to make 
jobs. ‘The second by all means if possible, 
the first by all means. 

This Bakke book is not a text on the 
British law, or a history, but a sociologist’s 
interpretation of the development of a social 
institution. This means that it is written 
with a point of view—which is not the same 
as a bias—and that the writer tries to see 
the societal woods through the technical 
trees. His advice to America is modestly 
and discreetly put in a final chapter called 


“Lessons from British Experience.” We 
do rot have to take it, and in fact we con- 
spiciously have not done so; but it is 
sourd stuff and compulsory reading for 
students in the field. Unemployment in- 
surance by contract, to which the worker 
contributes for financial and psychological 
reasons, should be the first line of defense 
for zhe permanent cadre of the Nation’s 
work force. The insurance fund should 
support a worker reserve of perhaps 10 per 
cent but it cannot go much beyond that. 
This would be insurance stripped of every 
technicality except those needed to define 
who are the permanent national labor force. 
Afte- insurance benefits are exhausted, 
there should be, not the dole, but what 
Bakke calls compensation, by which he 
means a tax-supported benefit without a 
means test. The Bakke thesis appears to 
be that workers are beginning to demand 
either a job or maintenance; and that even 
if the rest of us will, the workers them- 
selves will not stand for leisure without 
respect and opportunity. In the Bakke 
design there is no dole for the able-bodied 
unemployed. 

A careful reader will have noticed that 
all this is a plan only for able-bodied 
unemployed employables. It is not a part 
of the Bakke task to plan for other depend- 
ent groups. Nor, of course, is insurance 
intended as a complete solution of the eco- 
nomic unbalance that leaves us unem- 
ployed millions today after the stock 
market has returned to within 7 per cent 
of “rormal.” This unemployment matter 
in tha long run is going to work itself out, 
smoothly or roughly, peaceably or other- 
wise. In the shorter run, insurance or 
compensation promises one of the less pain- 
ful avenues of transition from where we 
now are to where we are going next. As 
Mr. Roosevelt says, we are on our way; 
let us not ignore entirely the experiences of 
those who have gone over the road just 
ahead of us. 

C. A. Kurr 

University of Pennsylvania . 
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Lorwin, Lewis L., and Arraur WUBNIG. 
Labor Relations Boards. Pp. xiv, 477. 
Washington: Brookings Institution, 
1935. $3.00. 

The authors have written what is prob- 
ably the most definitive and satisfactory 
study of the operations of the many labor 
boards which functioned in connection 
with the National Industrial Recovery Act 
during the period from August 1933 until 
the rendering of the Schechter decision by 
the Supreme Court on May 27, 1935. 
They describe the background of Section 
7 (a), the Congressional hearings on the 
recovery bill, the National Labor Board, 
the National Labor Relations Board which 
took its place, the steel, automobile, and 
petroleum labor boards, and the work of 
the regional labor boards and of the less 
important industrial boards. The presen- 
tation of descriptive material is frequently 
accompanied by an interpretation and 
analysis of the principles involved, and by 
a critical evaluation of the positions taken. 
The volume is an excellent example of 
effective description properly balanced by 
competent critical analysis, 

The authors’ conclusions concerning the 
work of the labor boards might perhaps be 
partly summarized as follows: (1) The 
boards were greatly handicapped by the 
absence of effective means of obtaining 
compliance with their decisions. (2) The 
NRA compliance division and the Depart- 
ment of Justice were as a rule unwilling 
to help the boards to secure compliance. 
(3) The National Labor Board was con- 
stantly handicapped by the interference 
of General Johnson. (4) The President’s 
approval of proportional representation in 
collective bargaining in the automobile 
settlement in the face of the National 
Labor Board’s approval of majority rule 
greatly diminished the Board’s prestige. 
(5) The Automobile Labor Board had less 
trouble with employers than any of the 
other important boards (probably because 
it did the least for labor). (6) The Petro- 
leum Labor Policy Board appears to have 
functioned most successfully (probably 
because it enjoyed the constant support of 
Secretary Ickes, administrator of the indus- 
try, and also because it was a highly 
competent, ‘nonpartisan board, which con- 
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sistently adhered to an intelligently formu- 
lated set of principles). (7) Powerful 
employers are not likely to change their 
anti-union activities because they are or- 
dered to do so by a labor board. (8) Pow- 
erful trade unions can make effective use 
of boards and laws to improve labor’s 
status. (9) Laws are not effective substi- 
tutes for effective and aggressive labor 
organizations as means of securing the 
advantages of collective bargaining. 
Epwarp BERMAN 
University of Dlinois 


Ryan, Frepvertick Lynne. The Rehabili- 
tation of Oklahoma Coal Mining Com- 
munities. Pp. 120.” Norman: Univer- 
sity of Oklahoma Press, 1935. $1.50. 
The problems of the bituminous coal 

industry have not received so much atten- 

tion in the past few years as they did for- 
merly. One reads much about the aggres- 
sive and successful manner in which the 

United Mine Workers took advantage of 

Section 7 (a) of the NIRA to obtain col- 

lective agreements extending over prac- 

tically the entire coal industry of the 
country, but comparatively little attention 
has been given to the basic economic status 
of the industry and to the effects upon labor 
of the industry’s condition. Professor 

Ryan’s study indicates that, at least as far 

as Oklahoma is concerned, the coal indus- 

try is still largely characterized by indus- 
trial chaos and working-class misery. 

This volume devotes three chapters to 
a discussion of the development of the 
Oklahoma coal industry and to its decline 
and collapse. A fourth chapter is con- 
cerned with a description of the present 
situation in Oklahoma’s coal mining com- 
munities. The last three chapters are 
devoted to a discussion of a minimum pro- 
gram and of more far-reaching proposals 
for the rehabilitation of these tragic com- 
munities. 

Between the years 1920 and 1930 the 
population of the coal mining communities 
of the State declined from 69,000 to 55,000. 
There were 8,244 coal miners in the State 
in 1920. The number had declined to 3,033 
in 1933, and was 4,034 in 1934. In 1918 
the average number of days worked was 
228. It was 114 in 1922, 197 in 1927, 147 
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in 1930, 93 in 1983, and 105 in 1934. The 
number of tons of coal produced reached 
the maximum of 4,839,000 in 1920. In 
1929 it was 3,641,000; in 1933 it was 987,- 
000; and in 1934 it was 1,102,000. The 
decline represented by these data was 
accompanied by poverty, deterioration of 
health, and mounting relief burdens. Pro- 
fessor Ryan proposes a moderate minimum 
program for rehabilitation, but he courage- 
ously declares that the first step in any 
truly effective program is the nationaliza- 
tion of the coal industry. 

This little book is stimulating and valu- 
able. It contains numerous tables and 
maps and represents extensive investiga- 
tion into the early history of the coal 
industry in Oklahoma. We need many 
more studies like it, covering coal as well 
as other industries. 

Enwarp BERMAN 

University of Illinois 


Harpy, J. The Clothing Workers. Pp. 
iv, 256. New York: International Pub- 
lishers, 1935. $2.00. 

This is the latest publication in a series 
of studies issued by the International Pub- 
lishers on working conditions and the labor 
movement in specific industries. As in 
previous publications of this series, material 
is. brought together describing the economic 
conditions in the industry, the number and 
type of workers employed, working con- 
ditions, and the history of the Jabor unions 
in the industry. The sources of informa- 
tion drawn upon are largely confined to 
newspapers, labor and trade journals, and 
a few of the outstanding historical studies 
of labor in the industry. The point of 
view of the author in interpretation of the 
events described is that of a “left-wing” 
adherent. 

The writer rightly emphasizes the fact 
that in recent years mass production tech- 
niques have been widely applied in the 
manufacture of clothing, that the season- 
ality of the industry has steadily increased, 
and that there has been large-scale migra- 
tion of factories from old centers to scat- 
tered rural communities. Style changes 
have affected the demand for labor, and 
other factors have led to changes in the 
racial gomposition of the labor supply. 
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In developing the history of the labor 
morement in the clothing industries, the 
autkor stresses the important decade from 
1925 to 1935, which witnessed one of the 
bitterest factional fights known to the 
American labor movement. In describing 
these events Hardy’s analysis becomes an 
attack upon the tactics used by the leaders 
of tae clothing unions in their attempts to 
figh- subcontracting evils, the decline of the 
industry in established centers and its 
mig-ation to other areas, and the effects of 
general business depression on wages and 
hours in the clothing factories. To quote 
a stetement which reflects his point of view: 
“Tle unions had been built on the platform 
of c:ass struggle. But the attitude of the 
unicn leadership became transformed into 
one of class conciliation and class peace. 
Simaltaneously conditions in the shops 
begen to grow worse.” In the reviewer's 
opinion, it was because shop conditions 
grew steadily worse that the leaders of the 
militant clothing unions were forced to 
develop defensive tactics to preserve their 
organizations and secure employment for 
union members under adverse competitive 
concitions in unionized centers, 

A definitive history of this important 
peried in the development of some of the 
“key” unions in the “progressive bloc” of 
the American Federation of Labor still has 
to ke written. The tortuous tracing of 
eyerts and the weighing of charge and 
courtercharge may bring results only when 
the ditterness of the factional fight is for- 
gotten and a new generation of clothing 
workers has arisen. The book under 
review presents a one-sided interpretation 
of tk ese events. 

Guapys L. PALMER 

University of Pennsylvania 


Lozevsxy, A. Marz and the Trade 
Uaions. Pp. 188. New York: Interna- 
ticnal Publishers, 1935. $1.75. 

The radical movement was never a peace- 
ful, 1armonious family. The same forces 
which divide it today were already at work 
duriug the lifetime of the International 
Worxing Men’s Association, commonly 
knorn in socialist literature as the First 
International—and even Dr. Karl Marx’s 
physical presence and intellectual influence 


Boox DEPARTMENT 


could not compose the differences and effect 
unity. There were the Proudhonists, the 
Bakuninists—the protagonists of anarch- 
ism; the Blanquists, the trade unionists, 
and, of course, the Marxists—all struggling 
for the control of the apparatus of the 
International and for the ideological cap- 
ture of the minds of the world’s proletariat. 
Finally the schismatic tendencies within 
the International became so keen that the 
Marxists decided to “save” it by trans- 
ferring its headquarters to New York, only 
to see it die four years later, in 1876. In 
the words of the historian of the Second 
International, G. Saidel: “The theoretical 
dispute between Marx and Bakunin, chiefly 
on organizational questions, served as a 
direct cause for the split and demise of the 
First International.” And harmony was 
by no means effected among the Marxists 
by the expulsion of the anarchists, as sub- 
sequent developments have abundantly 
indicated. 

One of the issues that agitated the 
Marxists, as well as the entire radical 
movement before and after Marx, was the 
problem as to whether the economic or the 
political arm of the proletarian struggle 
for a socialist society should receive primacy 
on the part of the proletariat. The anarch- 
ists and their variants, the syndicalists, 
stressed the importance of economic action, 
such as industrial unionism and strikes, 
and hoped to effect the revolution by a 
general strike. Among the so-called Marx- 
ists, F. Lassalle and then Eduard Bernstein 
discounted the significance of trade union- 
ism and placed their faith in political 
action, in democracy as means of reform- 
ing capitalism and of improving the lot of 
the workers under capitalism. The Amer- 
ican, Daniel De Leon, again emphasized the 
importance of industrial unionism, holding 
that “the industrial union [under the con- 
trol of socialists—M.B.8.] is the embryo of 
the future government of the Republic of 
Labor.” After the World War the Leninist 
Marxists lumped the Bernstein oppor- 
tunists, the syndicalists, and the conserva- 
tive American and British trade union 
leaders in one category: as anti-Marxist 
counter-revolutionaries and paid lackeys of 
the bourgeoisie. They claimed that they 
were the only ones who understood Marx 
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and as such were entitled to his heritage. 
Mr. Lozovsky’s work, therefore, represents 
a Leninist interpretation of Marx’s attitude 
toward the question of trade unionism. 

According to Lozovsky, Marx (and he 
refers to page and text in the works of 
Marx and Engels) did not impart primacy 
to either the political or the economic arm 
of the proletarian movement, but held 
them complementary toward the attain- 
ment of a common goal. “Trade unions 
are schools of socialism,” said Marx. 
Strikes for higher wages, shorter hours, 
and better living conditions are essential 
and should be encouraged by communists, 
but Marx emphasized time and again that 
strikes are merely attacks upon effects of 
capitalist exploitation, and their victories 
palliatives. Marx held that trade unions 
can be effective only when they do not lose 
sight of the ultimate aims of the proletarian 
struggle, when they link themselves to the 
most advanced sector of the proletariat, 
namely, to the revolutionary political par- 
ties, and when they inscribe on their ban- 
ners: “Abolition of the wage system” and 
not “A fair day’s wages for a fair day’s 
work.” 

In the Russian soviets and trade unions, 
and in the Third International, therefore, 
Lozovsky sees the realization of the finest 
traditions and ideals of Marx. 

Micuasrn B. SCHELER 

Brooklyn 


Bernstein, E. M. Money and the Eco- 
nomic System. Pp. xi, 516. Chapel 
Hill: University of North Carolina Press, 
1935. $3.00. 

Tradition is so strong an influence upon 
the writers of textbooks—particularly in 
the fields of money and banking—that most 
students will welcome Dr. Bernstein’s 
volume even though his opinions differ 
from their own. Starting out with five 
chapters on the history and the structure 
of the monetary system, the author takes 
the remaining three quarters of his book 
for the analysis of Prices, The Value of 
Money, Monetary Problems, and Monetary 
Management, offering a discussion that 
contains vastly more theoretical argument 
and less factual description of institutions 
than any other recent American publica- 
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tion in the field. Although Dr. Bernstein 
has not emulated the brevity of Mr. D. H. 
Robertson, this volume invites comparison 
in several respects with the latter’s excel- 
lent little book. 

The functions attributed to money are 
the regulation of the production, the dis- 
tribution, and the utilization of the national 
income—functions in which money neces- 
sarily figures primarily as a unit of account 
and only secondarily as a means of pay- 
ment. But if equilibrium is to be attained 
(or even facilitated) by monetary means, 
it becomes evident that monetary policy 
must be national rather than international, 
in order to avoid the insoluble problems 
arising out of divergences among national 
economics. The author abandons the gold 
standard with rejoicing (“it is not and can- 
not be a satisfactory monetary standard,” 
p. 463) , and suggests as the most desirable 
of many alternatives a monetary policy 
that would more or less stabilize the whole- 
sale price level of domestically produced 
industrial goods (p. 437). Such stabiliza- 
tion, however, is not an end in itself, but 
merely a means toward the attainment of 
that economic equilibrium which should be 
the ultimate goal of the National Mone- 
tary Authority suggested in the last 
chapter. 

In a world in which monetary policy is 
a familiar (and controversial) type of con- 
versation, there will be many who disagree 
with these conclusions. To the present 
reviewer, the conclusions themselves are 
less significant than the theoretical reason- 
ing by means of which they are attained, 
and it will be readily admitted by most 
students that Dr. Bernstein has succeeded 
in presenting clearly and logically a com- 


prehensive picture of the existing state of . 


monetary theory. For that alone we 
should be grateful, and when it is done in 
so sprightly and interesting a style, the 
author deserves high compliment. It is to 
be hoped that he will find many readers— 
and that all of them will not agree with 
his conclusions! 
E. Crem JAMES 
University of Pennsylvania 


Muss, R. C., and E. R. Warxer. Money. 
Pp. ix, 219. Sydney, Australia: Angus 


. 
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and Robertson, Ltd., 1935. Five shil- 

ling. 

Altaough the authors of this little volume 
modectly suggest that it was written to 
meet ~he needs of Australian students, who 
find that English and American books dis- 
cuss m:onetary problems in terms of institu- 
tions that differ somewhat from those in 
Australia, it can confidently be suggested 
that -- will find interested readers in other 
parts of the world. 

In -he first place, the chapters on The 
Australian Monetary System and Aus- 
traliam Monetary Policy Since 1929 offer 
admizable summaries of material that is 
somezhat inaccessible to the average stu- 
dent. Although Australia’s unenviable 
experience as the first great country to 
adop> a “new deal” in the face of the 
preset depression attracted considerable 
attention, there is still a dearth of compre- 
henstre descriptions of the kind offered in 
this kook. 

In the second place, the authors have 
succeded in presenting a very readable 
group of chapters on problems connected 
with price levels and foreign exchange 
rates and on the monetary aspects of eco- 
nomi- fluctuations. The material is not 
new, since most of the analysis follows the 
lines zf the Cambridge School, amplified by 
the tzeories of Keynes and Hayek; but the 
authes have digested their material thor- 
ough.z and presented it simply and clearly. 
That of itself should recommend the book 
to a reader in search of a treatment of 
mone ary problems that can be read with- 
out amy previous knowledge of the subject. 

F. Cyrm JAMES 

Urcversity of Pennsylvania 


Brewer, C. D. American Bank Failures. 
Pg- 144. New York: Columbia Univer- 
sits Press, 1935. $2.25. 

Ropray, Rosert G. State Bank Failures 
in Michigan. Pp. 169. Ann Arbor: 
Ur versity of Michigan Press, 1935. 
$1 @0. 

Tle numerous recent studies of bank 
failus, both official and private, would 
seem. to leave little that is new for addi- 
tional publications; yet each of these 
studs contributes something to our knowl- 
edge «f the problem. : 
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The analysis of bank failures throughout 

the country from 1865 to 1934 made by 
Dr. Bremer presents a mass of data in com- 
pact form and draws the attention of the 
reader rather pointedly to the differences 
between the periods that preceded and fol- 
lowed the dividing line of 1920. From this 
analysis it appears that the outstanding 
causes of bank failures are to be found in 
the competition between state and national 
banking authorities to enlarge the prestige 
of their systems; the prevalence of unit 
banking; and the incompetency of bankers. 
With the two latter causes Professor 
Rodkey agrees, on the basis of hbis 
intensive study of 163 state bank failures 
in Michigan from January 1930 to February 
1933. 
. Particular interest attaches, however, to 
Dr. Bremer’s analysis of the losses imposed 
upon depositors in the case of bank failures. 
Careful examination of the statistics pub- 
lished by the Comptroller of the Currency 
leads him to the conclusion that national 
banks which have failed since 1920 have 
paid depositors about 50 to 55 per cent of 
their claims, while slightly less has been re- 
covered from the liquidation of state banks 
that have failed during the same period; so 
that the total losses suffered by depositors 
as a result of bank failures in the United 
States from 1921-1933 would amount to 
more than $3,000,000,000. This figure is 
significantly larger than many current es- 
timates, and is worthy of attention. 

Apart from a cursory examination of the 
guarantee of bank deposits (which he 
rejects), Dr. Bremer offers no solution to 
the demonstrated problem of the weakness 
of American banking. Professor Rodkey, 
however, points out the ultimate desira- 
bility of widespread branch banking and 
of a unified banking system under the Fed- 
eral Government. Since he assumes that 
these are not immediately attainable, he 
also suggests that banking should be “pro- 
fessionalized” by a system of granting cer- 
tificates to candidates who have satisfac- 
torily passed a comprehensive examination 
in banking theory. Such a scheme, reén- 
forced by the establishment of higher 
statutory standards and more efficient 
bank examinations, would, he thinks, 
contribute*to improve the soundness of 
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banking operation and diminish the prob- 
ability of failure. 
F. CYRIL JAMES 
University of Pennsylvania 


Bezanson, Anne, Ropert D. Gray, and 
Mirram Hussey. Prices in Colonial 
Pennsylvania. Pp. xix, 445. Phila- 
delphia: University of Pennsylvania 
Press, 1935. $4.00. 


Prices in Colonial Pennsylvania is one of 
the first volumes to appear as a result of 
the American researches of the Interna- 
tional Price History Committee. It is also 
the first of a series of detailed studies of 
wholesaJe prices in the Philadelphia area. 
As such, it is a notable achievement in the 
direction of providing continuous quantita- 
tive data for a period in our history in 
which quantitative data have been most 
inadequate. r ; 

The monthly price quotations of twenty 
commodities from 1720 to 1775 form the 
basis of the study. Each series is discussed 
individually with reference to current eco- 
nomic conditions in the colony and with 
particular attention to the activities of 
merchants in the import and export trade. 
Most of the commodities for which price 
data are adequate are either crops, raw 
materials, such as wheat, corn, staves, and 
so forth, or the goods received in exchange 
for them in Great Britain and the West 
Indies, such as Madeira wine, pepper, tea, 
and so forth. A chapter is devoted to the 
trade in British goods, and some measure 
of their importance is indicated by indices 
of the value in sterling of imports and ex- 
ports into and from Pennsylvania and 
Great Britain. Although no continuous 
prices of manufactured imports could be 
found, their place in Pennsylvania trade is 
evaluated in this chapter. The effect of 
sterling exchange rates upon prices is also 
considered in a later chapter. 

Perhaps the most interesting chapters 
are those concerned with the general price 
indices and the conclusions. Two monthly 
indices were constructed from the twenty 
individual price relatives based on the 
monthly average of 1741 to 1745, an 
unweighted arithmetic index and an un- 
weighted geometric. Arithmetic indices 
were also computed for twelve and twenty- 
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two commodities in order to observe the 
effects of certain commodities upon the 
general index. Although some differences 
in level were observed, it is generally true 
of all the indices that cyclical swings in 
prices and fluctuation around a high level 
in the later period are characteristic. Some 
measure of the intensity and the duration 
of these cycles is provided by a table based 
on a method originated by F. C. Mills. 

Although some of the imported com- 
modities, such as Madeira wine and molas- 
ses, were more affected by outside wars and 
some commodities differed in trend, most 
of the commodities partook of the general 
cyclical and trend movements shown by 
the indices. In fact, the existence of recur- 
ring fluctuations and of an upward trend 
in prices as a whole is one of the most 
important conclusions in the book. 

Throughout the: book, an abundance of 
material is cited from the records of colonial 
merchants. The authors are naturally 
most interested in relating this information 
to the interpretation of their price series. 
Fascinating side lights are thrown, how- 
ever, on the economic and social life of the 
period, and the structure of colonial eco- 
nomic organization, particularly of trade, 
is illumined in many instances. 

Economic historians, statisticians, and 
business cycle theorists will find this volume 
an invaluable sourcebook. All sources are 
listed, and the difficulties of interpolation 
have been handled carefully. Simple sta- 
tistical methods have been used through- 
out. An unweighted index was chosen 
because the authors believe that any arti- 
ficial weights would be more arbitrary 
than the weighting introduced by the series 
themselves. In this they are probably cor- 
rect, since the majority of the series 
included are important in the colonial econ- 
omy and similar in price movement. 
Tables of the original price data are 
included in the ‘appendix, as well as 
explanations of statistical method. Charts 
appear throughout the text. There is 
every evidence of a most careful use and 
interpretation of data which have many 
difficulties. One may not agree with the 
authors that price movements offer 2 com- 
plete explanation of “the process by which 
changes in economic life were brought 
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about,” but the fundamental value of the 
study remains unquestioned. 
Evgaseru W. GIiLBOY 
Committee on Research in the Social 
Seiences 
Hazvard University 


Ferrz, Weert G. Contributions to Busi- 
ness Cycle Theory. Pp.71. Ann Arbor, 
Miea.: Edwards Bros., 1934. |. 


Mr. Fritz classifies the basic causes sug- 
gested by various theories of business cycles 
in sir divisions and twenty-one subdivi- 
sions, ~anging from the objective factors of 
natur2 through the subjective traits of men 
to the peculiarities of the social and eco- 
nomic system in their response to various 
disturbances. The body of the pamphlet 
(pp. 11 to 52) is occupied by brief quota- 
tions from the various sources illustrating 
the different theories thus classified. This 
comp ation is preceded by a brief review 
of the history of business cycle theories, 
and fxllowed by an extensive bibliography 
cover-ag the sources presenting the original 
hypotheses, books and articles which can 
be treated as general references on the 
natur2 and effect of business cycles, and a 
list o£ publications on remedial action. 

The bibliography and the compilation 
thus sresented are useful in rendering us 
aware of the extensiveness of the literature 
on the problem; of the rapidity with which 
business cycle theory developed, especially 
in rec2nt years, and of the marked changes 
which it underwent with the accumulation 
of ou~ knowledge; and of the limited va- 
lidity of any articulated business cycle 
theor~ which conceives the existing eco- 
nomic system as a fixed category and 
attempts to analyze the recurring cycles 
witho.st regard to the rapidly changing 
basic zonditions of the existing system. 
Anottker interesting result of the survey is 
the irdication of two divisions in business 
cycle literature: one originated by serious 
students of the problem, and showing the 
rapid improvement im the state of our 
knowledge; and the other, arising out of 
the sock of recurrent depressions upon 
lively Sut undisciplined minds of laymen, 
a litereture full of constant recurrence and 
repeticion of the same primitive type of 
approach, with results that eannot be 
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cumulated in time into a more compre- 
hensive and valid theory. 

The bibliography and the compilation are 
limited to the literature in the English 
language, and of the publications in foreign 
languages, only those are mentioned that 
have received recognition in the books by 
English or American authors. The result 
is an omission of some important recent 
sources in the foreign literature, contribu- 
tions more important than some of those 
Mr. Fritz mentions (note the omission of 
the work of Marco Fanno, Tinbergen, 
Hamburger, Lutz, Carrel, and others), 
But with this limitation recognized, a stu- 
dent of the problem can use the bibliogra- 
phy and the compilation to great advantage 
as a first guide to the existing literature. 

Smuuon Kuznets 

University of Pennsylvania 
Porter, CuarLes H., and Wyman P. Fisxs. 

Accounting. Pp. xii, 631. New York: 

Henry Holt & Co., 1935. $3.75. 

Two reasons have been advanced by the 
authors to justify the appearance of this 
text on Accounting. It is designed, first, 
to meet the needs and requirements of a 
large group of students and readers who 
find that present material on the subject 
is not adapted to their needs. Secondly, 
the emphasis is placed on the interpreta- 
tion and use of accounting information. 

The book is divided into five sections, 
as follows: Introductory, covering under- 
lying concepts and the philosophy of 
accounting; Accounting Records and the 
Preparation of Statements which deal with 
the application of accounting principles and 
methods in the accumulation and presenta- 
tion of business data of a financial nature; 
The Form and Content of Financial State- 
ments; Income and Valuation; and, finally, 
the Interpretation of Results. Problems 
for study and discussion are appended at 
the end of each of the twenty-one chapters 
of the text, and give evidence of having 
been carefully selected. 

Although titled Accounting, the authors 
make no attempt to cover the many phases 
of bookkeeping and advanced accounting, 
a knowledge of which is so necessary to 
those seeking entrance into the profession 
of accounting. Only those phases of ac- 
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counting are stressed which, in the opinion 
of the authors, should be of interest to the 
occasional or general student of account- 
ancy. Yet the text is not so elementary 
that it should appeal only to the beginner. 
The authors discuss many of the highly 
technical and controversial aspects of ac- 
counting, and these discussions should be 
of interest to the professional accountant 
and to those students specializing in 
accountancy. Many professional account- 
ants will disagree with some of the 
conclusions drawn and methods advo- 
cated, as being contrary to good accounting 
practice. 

The reviewer is of the opinion that not 
enough stress has been placed upon certain 
phases of accounting and that too much 
has been placed on other phases when con- 
sidered from the standpoint of those for 
whom the text is presumably written. The 
subjects of journals, ledgers, trial balances, 
multicolumn and special journals, con- 
trolling accounts, voucher register, petty 
cash and journal vouchers are treated 
within the confines of two chapters. One 
chapter is devoted to an analysis of finan- 
cial statements. Ten chapters are neces- 
sary to discuss the problems of income and 
valuation, a highly controversial field of 
accounting, and the conclusions of the 
authors are expressed in no uncertain 
terms. Users of the text may find it 
necessary to supplement the chapters on 
records and interpretation with collateral 
reading. 

The text is interestingly written and 
thought provoking. The authors give evi- 
dence of having done considerable research 
work in securing material. Unlike many 
elementary texts, the book contains many 
explanatory footnotes and citations. Writ- 
ten primarily from material presented to 
engineering students who find it advisable 
to possess a knowledge of accounting as an 
aid to engineering, the book is unusually 
free from erroneous notions concerning 
accounting technique. The importance of 
accounting as a managerial device to secure 
better and more perfect control is stressed 
throughout. Students of accounting should 
find this book to be of real value to them. 

J. Lockwoop 

University of Pennsylvania 
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Harr, N. F. The Exchange Equalization 
Account. Pp. ix, 115. New York: 
Macmillan Co., 1935. $3.00. 

This book will be welcomed by econo- 
mists who have felt that there is a certain 
mystery about the detailed workings of 
the Equalization Account. Denying any 
official knowledge, the author nevertheless 
presents just such details. He describes 
the setting in which the account was estab- 
lished, and deals with the internal debt 
and monetary policy, the organization of 
the account, the war loan conversion and 
fall of the pound, the American crisis and 
the recovery of the pound, and British and 
gold prices and sterling exchange. Con- 
cluding with the future of the account and 
with stabilization, he offers some recom- 
mendations for the technical improvement 
of the account. 

The book thus presents a good technical 
description of the mechanism of British 
exchange equalization, especially from the 
viewpoint of the immediate effects upon 
London as a financial center and upon 
internal money market conditions. Some 
readers will wish the author could have 
gone further and traced the broader prin- 
ciples and implications of the currency 
management, its actual repercussions upon 
English industry and trade, and its pos- 
sible external effects. In other words, use- 
ful as the book is, it still leaves a good deal 
to be said regarding monetary theory and 
the larger internal and international policies 
and results. 

Joun DONALDSON 

The George Washington University 


Horn, Pavut V. International Trade— 
Principles and Practices. Pp. xxiv, 728. 
New York: Prentice-Hall, Inc., 1935. 
$5.00. 

Der Haas, J. Anton. The Practice of For- 
eign: Trade. Pp. xi, 475. New York: 
McGraw-Hill Book Co., 1935. $4.00. 
Two new books on the general principles 

‘and practices of foreign trade would seem 

to portend increasing interest in a subject 

that has not only suffered together with 
our domestic economy as a result of the 
depression, but has also been recently 
maligned and ridiculed in certain vociferous 
quarters. The breadth of the subject of 
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foreign or international trade is emphasized 
by a comparison of these volumes, both 
bearing practically identical titles. If 
thece is anything significant in a name, it 
would appear that Professors Horn and 
De. Haas might well have exchanged the 
titles for their respective books, and, to 
this reviewer, the result would have been 
moze accurate. But authors have found 
no plethora of captions for the general 
treatment of the subject of foreign trade. 

Tforeover, there is a wide difference in 
purpose of the two volumes, as pointed out 
by zhe authors themselves. Professor Horn 
aspired to write a book “primarily to form 
the basis of a foundation course in interna- 
tional trade principles and practices.” At 
the same time, he set out to present his 
subject in a style and manner not guilty 
of aridity or dullness, so’ often the failing 
of books on international commerce. On 
the other hand, Professor De Haas pre- 
serts his text as one unit of a well-balanced 
plan of study, the collateral and equally 
essential units being theory, organization, 
and problems or cases. As a consequence, 
Professor Horn presents a well-rounded 
picture of the processes of foreign trade 
from the point of view of the American 
exporter of manufactures, while Professor 
De Haas confines his attention largely to 
the commodity and market aspects of 
wald commerce. 

Professor Horn’s thirty-two chapters 
begin, with good psychology, with a dis- 
cussion of the points where foreign trade 
mere directly touches the life of the reader. 
Tkese are the vocational aspects and the 
nazional value of international commerce 
to the United States and its citizens. Two 
chapters follow presenting the differences 
bezween foreign and domestic trade, many 
of these differences being treated in subse- 
quent chapters; then follows a sketch of 
historical treatment from ancient times to 
th2 present. After a chapter on theory, 
the author devotes seven chapters to a 
consideration of tariff and commercial 
pdicy. One of these discusses the Ameri- 
can policy under the New Deal, attention 
being directed solely to the Reciprocal 
Tariff Act of 1934. Other phases of New 
De-al foreign commercial policy appear else- 
where in the book, but the -subject as a 
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whole is inadequately treated. Transpor- 
tation and communication take up four 
chapters, and after noting our entrance 
into an enigmatic Part II, financial aspects 
of foreign trade are discussed in four more 
chapters. Further in the book two more 
financial chapters are included, the empha- 
sis having shifted, according to the Preface, 
from the general to the particular or indi- 
vidual. This shift of emphasis, as far as 
financial matters are concerned, is not dis- 
cernible to the present reviewer. Market 
studies and analyses of United States trade 
with the world are given four chapters. 


To overcome the usual objection that sta- - 


tistics soon become out-dated, tables are 
constructed with blank spaces in which the 
student may insert current data. Another 
group of four chapters treats the marketing 
methods of foreign trade, the treatment 
being necessarily brief. Two chapters de- 
scribe the technique of handling an export 
shipment, and a final chapter, devoted to 
importing, assures the reader that interna- 
tional trade is not one-way. ' 
Professor De Haas, in his book, presents 
eighteen chapters dealing almost entirely 
with world markets and marketing machin- 
ery. His viewpoint is largely world-wide 
but sometimes purely domestic; rarely the 
viewpoint of an American’ exporter or 
importer. After devoting three of his four 
initial chapters to general matters of his- 
tory and trade barriers, including tariffs, 
he delves into the markets and marketing 
technique for raw materials and then for 
manufactured products. ` The distinctions 
between the methods employed in market- 
ing these two divergent types of commodi- 
ties are clearly brought out. Eight chap- 
ters are devoted to the methods of purchase 
and sale employed in these two groups; and 
two additional chapters are added to de- 
scribe financing in each group. Why such 
wide differences should be found in financ- 
ing raw materials as compared with finished 
manufactures is not clear. Another chap- 
ter deals with combinations in world trade. 
Thus, exactly half of the book is devoted to 
markets and marketing organization, in 
spite of Professor De Haas’ suggestion that 
trade organization, as a collateral subject, 
be studied elsewhere than in his present 
yolume. Finally, the subjects of foreign 
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commercial law, settlement of disputes, 
and protection against risks (credit, ex- 
change, marine, and so forth) are pre- 
sented. 

The Horn book is clearly adaptable for 
use in a general course in foreign trade; 
the De Haas book, by the author’s own 
observation, is limited in its application to 
study embracing other books on subjects 
ignored in his. 

Rotanp L, KRAMER 

University of Pennsylvania 


Srracney, Jonn. The Nature of the Capi- 
talist Crisis. Pp.. 400. New York: 
Covici-Friede, 1935. . $3.00. 

Mr. Strachey writes with the gusto of a 
convert who has just seen the light. His 
books are an intellectual Pilgrim’s Progress 
towards the Celestial City of the commu- 
nist future, even though their main concern 
is with the trials and temptations of the 
capitalist present. It is the author’s en- 
thusiasm and clarity of exposition, and the 
inherent strength of the Marxian doctrine, 
that constitute the merits of his writings. 
And they appeal deservedly to the large 
numbers of intellectuals who seek for an 
understanding of the bewildering problems 
of the current depression and for a concept 
of a better, but still practically feasible, 
economic system. 

When dealing with the larger issues in- 
volved in the influence of the capitalist 
system on the totality of the social life of 
today, as he does in his Coming Struggle 
for Power, Mr. Strachey’s enthusiastic if 
somewhat naive adherence to the Marxian 
viewpoint has very few of the defects of 
its merits. But when the discussion shifts 
to the more technical and complicated 
problems presented by the recurrence of 
economic crises in the capitalist system, the 
results are not particularly happy. The 
present book is not simple enough to be 
persuasively clear to the intelligent layman; 
and it is certainly too one-sided and in- 
sufficiently informed to be of use to the 
student of the problem. 

In the first part of the book Mr. Strachey 
deals with the capitalist theories of the 
crisis, disposing in short order of Major 
Douglas and of Hobson (to whose theory 
considerable injustice is done by a distorted 
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presentation), and devoting most of the 
space to a presentation and analysis of 
Hayek’s doctrine. The insularity of this 
review, confined as it is to a few books 
published in England, is striking. And the 
critical analysis of Hayek’s doctrine is far 
from convincing. Mr. Strachey appears to 
agree in essence with Hayek’s analysis, but 
considers it incomplete in that it doés not 
reveal the substantial persistent cause of the 
crises. But such incompleteness is diag- 
nosed from a viewpoint on economic science 
that is cardinally different from Hayek’s. 
The latter is interested in an analysis that 
would reveal the functioning of the capi- 
talist system as æ fixed category, rather 
than in an analysis of the historical tend- 
encies of the capitalist system. In this 
reviewer’s opinion, it would have been wise 
of Mr. Strachey to omit completely this 
first part of the book, which befuddles the 
lay reader with a protracted analysis of 
unfamiliar theories, and provokes the in- 
formed student by a sketchy treatment of 
the few English books on business cycles 
which have been included in the author’s 
reading list. 

Part II develops the contrast between 
the marginal approach in economics, with 
its neglect of the substantive social cate- 
gories, and the classical and Marxian ap- 
proach, with their emphasis on them. The 
contrast is correct and illuminating, but the 
implication that the two approaches are 
necessarily incompatible is misleading. 
Both viewpoints are important, and their 
cleavage, although revealing the differ- 
ence of class viewpoints in economic sci- 
ence, has been of detriment both to 
“bourgeois” and to Marxian economics. A 
careful perusal of Marx’s writings will show 
that the substantive approach to the his- 
torical categories of the capitalist system 
was primarily a matter of emphasis, neces- 
sitated by the desire to diagnose the secular 
tendencies in the development of the capi- 
talist system; but for the handling of short- 
term changes (such as recurring economic 
crises) , this substantive approach can and 
should be supplemented by treatment of 
the market phenomena of the type de- 
veloped by “bourgeois” economics. 

The validity of this statement appears 
cleayly upon perusal of Parts IIE and IV 
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of tie book, dealing with the labor theory 
of ~alue and with Marx’s theory of the 
cap talist crisis.‘ It is important to note 
the use of the singular in the term “crisis,” 
botz in the title of the book and of Parts 
Jard IV. The point is that Marx, whose 
attention was focused upon the secular 
tendencies of the capitalist system, could 
have no theory of recurrent crises, unless 
he supplemented his basic analysis of the 
laws of development by an analysis of the 
laws of the market over a short period ‘of 
tims. What Marx did attempt to demon- 
strate was the dominant tendency of the 
pro-it rate to decline, the’ necessity of the 
final crisis (singular) of the capitalist sys- 
tem, and the existence of the basic con- 
tradiction between productive forces and 
social relations growing out of the process 
of production which underlies, as a secular 
anc persistent phenomenon, the recurrent 
ose llations (plural). The lack of clear 
distinction between the crisis of capitalism 
anc. capitalist crises mars Mr. Strachey’s 
erifieal and positive discussion and pre- 
verts him from seeing that he really does 
not present any theory of recurrent crises. 
As a matter of fact, the Marxian theory of 
recirrent crises has been ‘developed since 
Merx’s ‘death by his epigoni, and appears 
in =. vast literature in German and Russian 
—e literature which appears to be com- 
plezely unfamiliar to Mr. Strachey. 

In spite of these faults, the volume may 
be pf use in two respects: (1) to the lay- 
man as a simple exposition of the labor 
theory of value and of its application to 
the secular tendencies in the capitalist sys- 
tem; (2) to the informed student as an 
irritant that may prod him into a study of 
the Marxian theory of economic develop- 
iment and of economic crises. In this re- 
viesver’s opinion, the technical study of eco- 
nomic fluctuations would profit greatly 
from an analysis of recurrent cycles against 
a kackground of the secular changes typical 
of a capitalist system. The neglect of a 
secular approach (a result, especially in 
Europe, of a reaction against the Marxian 
analysis) has greatly impaired the reality 
an the validity of the economic analysis. 
In such a combined study of secular and 
cyelical phenomena, the Marxian theory 
weuld be of considerable help. It is a 
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challenging, and potentially a highly valua- 
ble, task for the competent student to ac- 
quaint himself with the vast Marxian liter- 
ature on the subject and to present its basic 
conclusions for the benefit of both lay and 
technical students of the problem. That 
Mr. Strachey’s limitations prevented him 
from even conceiving this task properly is, 
to this reviewer, a matter for sincere regret. 
Suvon Kvuzners 
University of Pennsylvania 


Corry, Lewis. The Crisis of the Middle 
Class. Pp. 379. New York: Covici- 
Friede, 1935. $2.50. 

The author of The Decline of American 
Capitalism showed us in his first work that 
capitalism in America is heading for a new 
revolution out of which, through the ag- 
gressive action of the proletariat, a Com- 
munist state will emerge. He expounds 
the same thesis in the present book, in a 
true ideological fashion, especially in his 
historical exposition outlining the historical 
development of the middle class. He 
acknowledges that it “has played a great 
part in history, in creating and realizing 
the values of capitalist civilization” (p. 13) . 
But whereas “in the past the middle class 
was composed overwhelmingly of prop- 
ertied elements whose interests were identi- 
fied with the defense of capitalist property, 
the middle class is now composed over- 
whelmingly of propertyless elements whose 
interests are identified with the abolition 
of capitalist property” (p. 15). The de- 
velopment of large-scale industry has 
driven a wedge through its members. 
Properly speaking, there is now no middle 
“class,” although there is an “old” middle 
class—the dwindling small-scale enter- 
priser—and the “new” middle class, com- 
posed of the largely propertyless salaried 
employees. The “old” middle class is try- 
ing very hard to retain its property; the 
“new” one is fighting to keep its jobs. 
Hence we have two crises within a depres- 
sion: in one respect the old middle class 
will survive only if the movement toward 
increasing concentration of capital is 
broken up; the new middle class, on the 
other hand, can hold on only if the large- 
scale enterprises owned by the “big bour- 
geoisie” are successful. The situation is, 
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furthermore, complicated by the small 
rentier. 

Corey argues logically that the middle 
class is doomed because the ownership of 
property is increasingly beyond its reach. 
What is the use, then, to defend property? 

Corey continues his ideological assump- 
tion by anticipating fascism as the outcome 
of monopoly capitalism. He of course 
favors socialism, in which the old middle 
class of independent enterprisers will be 
“absorbed in the fuller collectivization and 
socialization of industry,” and the new mid- 
dle class of dependent workers will be “ab- 
sorbed in the community of labor.” 

Corey iş at his best when he paints the 
black side of fascism. If one accepts his 
ideological reasoning, then his work is 
mercilessly penetrating, and even impor- 
tant. It all depends upon whether one is 
a socialist of Mr. Corey’s kind, or one of 
the “middle class” American citizens who 
is still hypnotized by the American myth 
which allows him to hope that some lucky 
break will put him into the class of Mor- 
gans or Rockefellers. 

Josrpx S. Roucex 

New York University 


Sratzy, Eucene. War and the Private 
Investor. Pp. xxv, 562. New York: 
Doubleday, Doran and Co., 1935. $4.50. 


Within the restricted field of long-term 
private international investments, this 
analytical case study attacks the hearty 
acceptance of the idea that a chief cause 
of war lies in private profit motives. Part 
I forms an episodic narrative of the mu- 
tual services rendered by investment to 
diplomacy and by diplomacy to investment. 
With respect to the immediate relations of 
private investments to diplomacy, Mr. 
Staley argues that private investments fig- 
ure most frequently in cases of dangerous 
international friction as servants rather 
than masters. 

This was true of the Wénckhaus firm 
working along the Persian Gulf, the Rus- 
sian bank in Persia, the French in the 
South China railroad, the Oriental De- 
velopment Company organized by Japan 
to work in Korea, and Italian capital in 
Tripoli. It was repeatedly the French 
Government and not the capitalists çon- 
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cerned that insisted upon a majority rather 
than a minority interest in the Saar steel 
firms in 1918. Italian capital represented 
in the Banca Nazionale d’Albania entered 
Albania not for economic.reasons but as an 
instrument of Italian diplomacy. 

“Where there has been really serious 
friction between major powers over invest- 
ment matters, examination will disclose in 
most instances that the political opposi- 
tion existed before the investment issues 
arose, and either expressed itself through 
them or crystallized around them” (p. 359). 
Nearly all cases of international invest- 
ment friction center about the holdings 
of citizens of the major powers in non- 
industrialized areas of unstable govern- 
ments. 

Political adjustment has not kept up 
with economic change. Parts IT and IN 
are concerned with the general policy for 
dealing with political problems of interna- 
tional private investments. Diplomatic 
protection of citizens abroad has failed as 
a method of adjustment; prohibition of 
capital exports is not possible; the sphere 
of influence, the consortium, and national 
control over investment are dangerous fail- 
ures. The general conclusion is that there 
must be a world-wide agency to supervise 
world-wide economic activities. Among 
Mr. Staley’s specific suggestions are a world 
investment commission, a world commer- 
cial court, international corporations, a 
world investment bank, and a world con- 
sular service. When we consider that in- 
tergovernmental loans, loans by private 
persons to foreign governments, and gov- 
ernment investments beyond the national 
boundaries are not dealt with, the optimis- 
tic picture becomes a blur. 

Interesting light is thrown upon the 
Mannesmann brothers, Robert Wénckhaus, 
the Saar problem, and the extent and na- 
ture of private investments. 

R. Hearacotse HENDEL 

University of Pennsylvania 


Seymour, Cuartes. American Neutral- 
ity, 1914-1917. Pp. vii, 187. New 
Haven: Yale University Press, 1935. 
$2.00. 

Professor Charles Seymour, the author 
of the Diplomatic Background of the War, 
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concributes another volume, American 
Nectrality, 1914-1917, to the already many 
Wozld War books. In it he concerns bim- 
self with the immediate cause for our inter- 
vention in the last World War.- He denies 
thas Allied propaganda and the interests 
of munitions manufacturers, bankers, and 
indastrialists hurled us into it. The one 
thing that he isolates that moved Woodrow 
Wikon to favor war to defend our rights as 
a neutral country was Germany’s ruthless 
submarine warfare. These declarations he 
maxes contrary to the findings of Senator 
Ny2’s Committee and the writings of C. 
Ha-tley Grattan, Walter Millis, and Ray 
Stannard Baker. He completely omits the 
discussion of the general causes—national 
rivalries, imperialistic competition, and 
armament races—which made the World 
War inevitable. 

The author’s purpose in writing this book 
is $o warn the United States against our 
nev impulsive principle of neutrality, born 
out of a repugnance for war, as being in- 
sufficient to discourage war abroad or to 
reduce the danger of the United States’ 
being precipitated into one. This book 
appears at a time when the British are 
advocating a powerful League of Nations; 
the French, military alliances; and the 
Un-ted States, strict neutrality, as guaran- 
tees against war. By citing examples of 
the years 1914 to 1917, Professor Seymour 
shews the futility of seeking isolation that 
carnot be attained. He urges that an 
absolute embargo on contraband goods and 
rescricted exports of non-contraband goods 
might favor the less righteous belligerent 
and curtail the trade of our own exporters, 
which might defeat the very purpose of our 
status of neutrality. Instead he proclaims 
thet “we ought to negotiate constantly 
with other states to eliminate the basic 
causes of war, which can be attacked espe- 
cially in the economic field. For our 
own ultimate salvation, we must stand 
ready to codperate vigorously with the 
states whose welfare, like our own, de- 
pends upon peace. We must support 
every measure calculated to stamp out 
the immediate threat of war whenever 
it sppears.” 

iz Oe J. H. LANDMAN 
Zollege of the City of New. York 
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Parks, E. Taytor. Colombia and the 
United States, 1765-1984. Pp. xx, 554. 
Durham, N. C.: Duke University Press, 
1935. $4.00. 

Recognizing the importance of United 
States-Colombian relations, by reason of 
the potential future of the as yet trans- 
portation-poor South American Republic 
and its proximity to the Panama Canal, 
Professor Parks here presents the first 
scholarly survey of the subject. Based on 
a wide use of materials in the Department 
of State in Washington, and printed series 
of governmental and other documents, 
books, pamphlets, periodicals, and news- 
papers, the work only lacks use of the 
Colombian archives materials to merit the 
term “complete.” 

The author does not make the mistake 
of many writers by immediately plunging 
into the story of relations, but rather starts 
with the colonial career of the area and 
provides the reader with a historical setting 
for the achievement of independence and 
the beginning of relations with the northern 
republic through recognition. There fol- 
lows the narrative of the troubled years 
leading to a permanent treaty, negotiated 
in 1846, whereby Colombia removed dis- 
criminating tariffs against United States 
importation and we guaranteed the neu- 
trality of the Isthmus of Panama. Ample 
space is afforded the events of the years 
that led fatefully to the strained relations 
which the réle of the United States in the 
Panama Revolution of 1903 inevitably pro- 
voked. After a thorough analysis of this 
crisis, Professor Parks traces the growing 
trade between the two nations, the rising 
importance of Colombian oil deposits, and 
the shift of American policy to a position 
where an act of atonement for “the Roose- 
veltian sin” culminated in the money pay- 
ment to Colombia and the treaty of 1921. 
His sketch of recent relations notes a grad- 
ual movement of rapprochement, tem- 
porarily impeded by the financial difficul- 
ties of the great depression following 1929. 
He sees in the presidencies of Dr. Enrique 
Olaya Herrera and Dr. Alfonso López, a 
consistent policy of friendliness and advo- 
cacy of the “good neighbor” policy. His 
stress on the internal history of Colombia 
is especially praiseworthy. 
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The book has an extensive and well-ar- 
ranged bibliography. Annotation would 
improve its value. There is an index. 

ÅRTHUR S. Arron 

University of Michigan 


Lancer, Warrm L. The Diplomacy o 
Imperialism 1890-1902. Vol. I, pp. xvii, 
414; Vol. H, pp. xi, 797. New York: 
Alfred A. Knopf, 1935. $7.50. 


The published materials pertaining to 
the history of European diplomacy since 
the Treaty of Frankfort have long since 
attained monumental proportions. Nor is 
the end in sight. It is desirable, neverthe- 
less, tha? the story should be reinterpreted 
from time to time in the-light of the latest 
revelations. Of such syntheses Professor 
Langer’s work is the most recent, the most 
comprehensive, and in many respects the 
best. The author has ably treated Bis- 
marck’s period in his European Alliances 
and Alignments (1931), and now these 
volumes cover the years from the fall of 
the Iron Chancellor to the Anglo-Japanese 
Alliance. 

In Bismarck’s alliance system the period 
before 1890 had a central theme which the 
next twelve years lacked. The failure of 
German policy on its “New Course” to 
renew the Reinsurance Treaty with Russia 
forced her reluctant rulers into the alliance 
with France, thus establishing a precarious 
balance in Europe, and enhancing Eng- 
land’s influence. Henceforth, neither the 
Franco-Russian nor the Triple Alliance felt 
strong enough to initiate ambitious projects 
in Europe. Despite occasional crises in 
Macedonia, Crete, and Armenia, the pow- 
ers gave their chief energies to the scramble 
for the unclaimed portions of Africa and 
to the first phase of the partition of China 
in response not only to economie pressure 
but also to a biological view of society. 
Imperialism furnishes the key to European 
diplomacy during this period. To give a 
lucid analysis of these enterprises, to show 
their effect upon the alignment of the pow- 
ers in Europe, and to include the strictly 
European problems raises almost insupera- 
ble difficulties. Professor Langer has done 
all this with marked success. Fortunately 
he has not been forced to condense where 
full treatment is essential to clarity and 
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precision. The scene shifts easily between 
China, the Upper Nile, Central and South 
Africa, Armenia, Mesopotamia, and the 
Balkans, with railways repeatedly playing 
an important rôle. Drawing upon mate- 
rial in many languages, the author throws 
new light upon familiar topics, such as the 
Far East from the Russian documents. 
He shows for the first time the vital im- 
portance of the control of the water of 
the Nile during the Anglo-French con- 
test for the Upper Sudan. Nowhere 
else is revealed so clearly the connection 
between the revolutionary tactics of the 
Armenians and the massacres of infamous 
memory. E © 

If Germany sought an understanding 
with Russia and France, Austria with Rus- 
sia, and Italy with France, if the project 
for a continental league against England 
was discussed more than once, imperialist 
ambitions were usually the chief reason for 
the developments which Professor Sal- 
vemini so well described as “the interpene- 
tration of alliances.” These are familiar 
topics, but the author offers a new inter- 
pretation of the much investigated Anglo- 
German negotiations (1898-1901). Cham- 
berlain, it is now clear, initiated them only 
after Russia had more than once rejected 
England’s advances. Professor Langer’s 
vigorous defense of Gerhard Ritter’s thesis 
that Germany lost nothing in rejecting 
Chamberlain’s offer of an alliance is not 
entirely convincing. She might still have 
gained something by negotiating as long as 
possible, even if England .wished to use 
Germany as a “continental sword” against 
Russia, and especially by following up 
Lansdowne’s Jater offer of a general under- 
standing. In somewhat similar circum- 
stances, the French later showed a far 
keener political intelligence. The anti- 
German quotations from the English press 
should haye been balanced by more exam- 
ples of anti-English sentiment in Germany. 
But these criticisms are comparatively un- 
important. This work is undoubtedly an 
outstanding contribution, and in no other 
respect more distinctly than in its constant 
reference to the connection between do- 
mestic polities and foreign policies. 

: E. MALCOLM CARROLL 


Dute University 
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Barnes, Harry Ermer. The History of 
Weztern Civilization. 2 vols. Pp. xxv, 
911 xxv, 1170. New York: Harcourt, 
Braze & Co., 1935. $7.50. 


It seems unlikely that there will soon 
appear a history of civilization winning the 
unquéelified approval of the scholarly fra- 
ternity. Even though the author achieve 
the ail but superhuman task of mastering 
the vast and heterogeneous subject matter 
involved, and by patient labor produce a 
perfectly integrated and brilliantly pre- 
sented synthesis, some will still dissent 
from his interpretation, question the dis- 
tribution of his emphasis, and ferret out 
sins hoth of commission and of omission. 
No appraisal of such an attempt can fairly 
be made without a frank recognition of'` 
the difficulty of the task. 

Ths present author, possessing as he 
does an enviable grasp of the literature 
not cnly of history but also of sociology 
and anthropology, is eminently qualified 
to write a work such as this—an analysis 
of tae development of human society 
rather than a narrative of historical events. 
He denies himself the opportunity for those 
brilliant narrative passages which are con- 
spicvous among the merits of Wells’ fa- 
mous Outline, but what he has done may 
perhaps be regarded as of more funda- 
mental importance. He is not content, as 
some writers have been, to do rough jus- 
tice in an introductory chapter or two to 
preh.story and anthropology, and then 
forget them. The concepts and the im- 
plicetions which they involve are woven 
into the warp and woof of the work. There 
is the inevitable awkward shift from 
Weszern European prehistory to the dawn 
of tke historical period in Egypt and Baby- 
lonia, but Professor Barnes has done much 
to bridge the gap between prehistory and 
history in his chapter on the origins of 
Western civilization in Gaul. One may 
feel that this chapter is rather discursive 
and relies overmuch upon the impassioned 
acecunt of Funck-Brentano, and yet be 
grateful that it was included at all. 

There is perhaps too great a tendency 
to enlarge upon the errors of former days 
for the sheer joy of refuting them. Of 
couzse, wher misconceptions are still 
widely current, such treatmeit is clearly 


Boox DEPARTMENT 


justified. Not a few readers, doubtless, 
will need to be enlightened as to the his- 
torical significance of the Pentateuch. 
But how many will be in peril of having 
their historical perspective warped by, to 
cite one example, Fustel de Coulanges’ 
theory of the origin of the Greek city state? 
The term “Indo-European” is at times 
applied to the Alpine race, thus stressing 
the theory of its Asiatic origin at the risk 
of perpetuating the all too prevalent con- 
fusion between ethnic and linguistic classi- 
fications. The loss seems greater than 
the gain. 

The viewpoint of the author is, as of 
course it should be, frankly secular. There 
is an admirable discussion of the various 
influences which tended to: modify primi- 
tive Christianity. But while treating quite 
adequately the various tributaries of the 
river of historical Christianity, the work 
has nothing to say of the source of the 
main stream itself. Granted the difficul- 
ties besetting the problem of a scholarly 
approach to the career of Jesus, it might 
have been hoped that a writer with Pro- 
fessor Barnes’ undoubted courage would 
have tackled it. In a sane discussion of 
the relations between Protestant and Cath- 
olic, Barnes emphasizes the essential simi- 
larity of their religious views, and scotches 
the widespread belief in the intellectual 
progressiveness of the former. It is not 
to be doubted that the author sincerely 
desires to deal justly with those to whom 
religion has meant much, yet one wonders 
at times whether he really has enough in 
common with them for a truly sympa- 
thetic attitude to be possible. Mysticism 
he dismisses with a contemptuous gesture. 
Does he really believe that mysticism is 
incompatible with that “urbanity” which 
he fittingly identifies with the point of 
view of the truly civilized? 

Since it is an avowed purpose of this 
work to serve as a text in a course for 
freshmen and sophomores, any appraisal 
should consider its adaptability to this 
end. Here it is difficult to generalize, for 
its chapters are by no means of uniform 
excellence. Some leave little to be desired; 
others tend to be discursive and tedious, 
or to be choked by an uninspired inventory 
such as that accorded to Moslem learning 
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—a treatment by no means justified by the 
very fitting tribute to the importance of 
the subject in the footnote on p. 587. The 
general distribution of emphasis seems on 
the whole commendable. It is to be noted, 
however, that while the work is based on 
the conviction that “the whole story of 
human development should be told,” 
“considerations of common sense and space 
alike dictate that major attention should 
be given to those areas and populations 
through which the stream of Western cul- 
ture has flowed most directly and continu- 
ously.” As a matter of fact, attention 
seems exclusively so to be given. Of 
course the author is eatitled to choose his 
own ground, and that ground is fairly indi- 
cated by the title. Yet one may perhaps 
be pardoned for feeling that in a work of 
this size some consideration might have 
been accorded the great civilizations of 
the Far East. This would not only have 
made the picture more complete; it would 
have served both as a useful basis for 
comparative study and as a not superflu- 
ous counterweight for occidental egotism. 
Admitting the enormous importance of 
economic factors in the modern world, 
they seem to occupy a disproportionate 
share of the second volume. The chapter 
on finance capitalism deals with a topic 
of prime. import, but how much will the 
average freshman get out of it with the 
cursory treatment which is all the subject 
can be given in a survey course of this 
type? This chapter, like some others, 
makes it difficult to believe that the au- 
dience of freshmen and sophomores has 
constantly been kept in mind. An in- 
structor at times insults his students by 
underestimating their abilities. The work 
under consideration is a glowing tribute to 
the industry, the intelligence, and the 
powers of assimilation of our underclass- 
men. If courses in the history of civiliza- 
tion were offered, as perhaps they ought 
to be, primarily for seniors with a good 
grounding in history, this would come much 
closer to being an ideal text. 

Throughout the work, excellent use is 
made of footnotes. These are not per- 
mitted tó become cumbersome, but are 
sufficiently numerous to give the reader a 
good idea of the sources of the author’s 
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information. The work reflects a high 
measure of intellectual independence, yet is 
happily free from strained efforts at origi- 
nality, the author at times retaining long- 
accepted forms of organization, the validity 
of which he questions, bn the practical 
ground that their abandonment would 
create too much confusion. 

Factual errors are for the most part 
.slips of the type which are only to be ex- 
pected in so comprehensive a work, yet it 
is a little surprising that so many escaped 
the galaxy of scholars credited with having 
read manuscript or proof. More time 
should perhaps have been spent on this 
work before it appeared in print, parts of 
it might be integrated and condensed, and 
many names, contributing as they do at 
present to confusion rather than to en- 
lightenment, might be eliminated. Yet, all 
in all, it fulfills the expectations raised by 
a preface from which false modesty is 
refreshingly absent. One may feel that 
in some respects Professor Barnes might 
have done better, and yet assert with con- 
fidence that few writers could have done 
as well, 

Lzonmas Dopson 

University of Pennsylvania 


CHAMBERLIN, Winr1aM Henry. The Rus- 
sian Revolution 1917-1921. 2 vols. 
New York: The Macmillan Co., 1935. 
$10.00. 


Mr. Chamberlin’s two volumes have been 
discussed so fully in other journals that 
it would seem appropriate here to present 
a series of “points” derived by a reading 
of them as a method of illustrating their 
immense usefulness to students of politics, 
concluding with a few miscellaneous ob- 
servations: 

1. In reality the Russian Revolution was 
a series of revolutions: (a) a bourgeois 
revolution culminating in Kerensky’s 
régime, (b) a proletarian revolution led 
by Lenin and the Bolsheviks against Ker- 
ensky & Company, and (c) a peasant rev- 
olution which the Bolsheviks were able 
to utilize and control to reénforce the pro- 
letarian revolt in the original instance, and 
eventually to redirect in accordance with 
the needs of a socialist economy. 

2. Revolution is an expression of funda- 
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menzal social forces, not a consequence of 
propaganda, though the latter is the chief 
weapon used by the revolutionists to 
direct the forces let loose to the ends 
sought. 

8. The Bolsheviks, acting on the theory 
expcunded in Lenin’s State and Revolu- 
tion- abetted the collapse of the Russian 
Arry and deliberately smashed the Czar- 
ist bureaucracy, immediately establishing 
thei own army and bureaucracy. (To 
grasp the full meaning of this, contrast the 
course of the “revolution” in Germany— 
“the Kaiser goes, the generals remain.”) 

4. To accomplish Marxist ends it is not 
necessary that the whole population be 
converted to Marxism, but that Marxist 
leacers utilize general slogans that will 
drav the masses in the direction the Marx- 
ists want to go. 

5 The utility of Marxism as a guide to 
the conduct of a proletarian revolution is 
clearly illustrated by contrasting the Bol- 
sheviks and the Socialist Revolutionaries. 
Lerin was the Marxist genius of the revo- 
lution, yet he would have been helpless 
had he not combined theoretical skill with 
shrewd insight into popular psychology. 

€ The backbone of the Bolshevik revo- 
lution was the industrial proletariat as led 
by the Communist Party; and the useful- 
ness of bourgeois dissidents was limited in 
the extreme. 

%. Confronted with a Bolshevik-Com- 
munist threat and actuality, the bourgeois 
groups, including the left parties, passed 
over to reaction at varying speeds. 

E£. Ownership of the means of production 
is vf relatively little importance if the 
workers refuse to codperate in using the 
means of production. In industrialized 
nations, this will be the central point at 
issae in a period of revolution. In spite 
of their relative numerical insignificance, 
the Russian industrial workers were the 
firra social base of Bolshevism. The 
higher the industrialization of a nation, the 
larger this base and the firmer the power 
of the revolutionists. A constricting ele- 
ment is the presence of skilled workers 
dezached from the working masses in ad- 
vanced countries. Capitalists who assist 
in breaking down the wage distinctions 
bezween the broad groups of workers de- 
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stroy a bulwark of their order. This is, 
however, going on in the Western world 
today, especially in countries far advanced 
in social decay, like Germany. 

9. The Bolsheviks were favored on the 
one hand by the absence of any consider- 
able proletarian group holding petty- 
bourgeois opinions, and on the other by the 
absence of any sizable middle-class group 
holding upper-class opinions. 

10. While the Bolsheviks won the peas- 
ants by giving them land, they alienated 
them by the necessity of requisitioning 
foodstuffs to feed the cities, thus precipi- 
tating anarchy in the country-side. The 
Bolsheviks thus accentuated and deepened 
peasant anarchy, but always rode the tide 
with the certainty of victory because the 
triumph of the Whites meant the return 
of the landlords. 

11. The Communists constantly allege 
that they do not advocate revolution by 
violence, but accept violence if the bour- 
geoisie forces it on them. This the Rus- 
sian bourgeoisie did, and the violent phase 
of the Russian Revolution dates from that 
moment. In the original instance, the Bol- 
sheviks took power at the cost of remark- 
ably little blood. 

12. The monarchist principle was dead 
before the revolution started; the bour- 
geoisie was hopelessly demoralized; and 
the full extent of the demoralization was 
revealed by conditions behind the White 
lines. 

13. The Whites were incapable of meet- 
ing the needs of either the industrial 
proletariat or the peasantry. 

14. The White strength was chiefly 
found in peasant-dominated areas in which 
conditions were favorable for a consider- 
able fraction of the population, and these 
areas were rarely industrialized to any 
extent. 

15. The bourgeois nature of state power 
in Western Europe was never more clearly 
illustrated than by the interventionist 
movements during which a community of 
interest between the Allies and the Imperial 
Germans clearly emerged! 

16. While foreign intervention and 
foreign-supported White movements failed 
to overthrow the Bolsheviks, they unques- 
tionably confined Bolshevism to more 
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limited frontiers than would otherwise 
have been the case. 

In short, Mr. Chamberlin’s factual ac- 
count can be generalized with relative ease, 
and, making proper allowances for moun- 
tainous differences, the generalizations can 
be applied to Western countries. More- 
‘over, the material can be ordered in two 
directions: toward understanding the revo- 
lutionists, and toward understanding the 
reactionaries. Finally, it should be ob- 
served that while the two volumes are 
stuffed with facts, they are not ordered by 
a philosophy of history into a particularly 
meaningful pattern, and so partake of the 
nature of a tremendous “news story”; and 
that the books are so badly written that I 
should guess that they were “dictated but 
not rea 


C. HARTLEY Gratran 
New York 


Fisner, H. H. (Ed.). Out of My Past. 
The Memoirs of Count Kokovtsov. 
(Hoover War Library Publications, No. 
6.) Pp. xx, 615. Stanford University: 

` Stanford University Press, 1985. $5.50. 

Varneck, Erena, and H. H. Fisser (Eds.). 

~ The Testimony of Kolchak and Other 

- Siberian Materials. (Hoover War 

° Library Publications, No. 10.) Pp. xi, 

466. Stanford University: Stanford 

University Press, 1935. $5.00. 

These two publications will be of greatest 
interest for the student of the history of 
Russia in the last ten years before the 
World War and during those troubled years 
of civil war which followed the. World War. 
Count Kokovtsov was Minister of Finance 
in Russia from 1904 until February 1914, 
and after 1911 he was also Chairman of 
the Council of Ministers. His Memoirs 
which were published in Russian in Paris 
in 1933 cover the years from 1903 to 1919. 
During all that time Count Vladimir 
Nikolaevich Kokovtsov was intimately 
connected with Russian history. He was 
all his life a high civil servant of the 
Russian Emperor, and in his Memoirs, 
which are full of interesting material and 
sidelights on personalities and events but 
are written in a colorless style, the author 
appears to us as honest, intelligent, but 
hardly brilliant. - 
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For many reasons it is interesting to 
compare the Memoirs of Count Kokovtsov 
with the Memoirs of Count Witte (which 
have been translated into English by 
Yarmolinsky), the brilliant predecessor of 
Count Kokovtsov as Finance Minister of 
Russia. They later became frankly hos- 
- tile one to the other, but Count Kokovtsov 
is much more generous in his remarks about 
his adversary. He shows the same fair- 
ness and generosity in his treatment of the 
Empress Alexandra Fedorovna, who was 
largely responsible for his dismissal. His 
criticism of her goes no further than the 
following: “In fact it was due to the tre- 
mendous influence. which the ,Empress 
exerted upon her husband that the idea of 
absolutism grew in the consciousness of 
Nicholas II, a growth which kept pace 
with the increasing calm of Russian life 
and the decrease of the revolutionary mani- 
festations which had forced him to make 
concessions to the demands of the public 
from time to time, as for example in 1905. 
The Empress was the advocate of strong 
authority; and it was she who provided 
the foundation and justification for the 
Emperors own less clear views.” The 
years of Kokovtsov were years of pros- 
perity in Russia; even from the very con- 
servative, prudent, and calm pages of the 
Memoirs, the reader gets the unavoidable 
impression that a régime so full of back- 
wardness, intrigues, corruption, and inef- 
ficiency was doomed in the struggle against 
the advancing forces of social, economic, 
and intellectual progress. Count Kokovt- 
sov’s Memoirs are illuminating but not 
revealing. 

The materials on the Civil War in Siberia 
which are presented to us by the Hoover 
War Library Publications throw a much 
needed light on one of the most tragic and 
complex episodes of the Civil War. The 
war in Siberia was probably of more last- 
ing importance than the wars in Southern 
Russia. It brought the Japanese and their 
influence as far west as Lake Baikal, and it 
made Vladivostok for a time a Japanese 
port. The book contains a translation of 
the Protocols of the extraordinary investi- 
gating commission in the case of Kolchak 
which were published in Russian in Lenin- 
gradjn 1925; memoirs of the Red Partisan 
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Movement in Siberia 1918-1920, written 
by ə participant who now lives in the 
United States; and finally, different materi- 
als fom Russian and Japanese sources on 
the Nikolaevsk massacre and the Vladi- 
vostok incident of April 1920. Every 
student of the Civil War in Russia will be 
greacful to Mrs. Elena Varneck and to 
Professor H. H. Fisher for having made 
this important material available to the 
Engish reader. 

Kolchak, recognized by the reactionary 
forces of Russia and of the Allies as 
“Supreme Ruler,” was himself a man of 
honesty and decency. Although to those 
who could closely follow the events at that 
time in Siberia he appeared in no way as 
a first-rate personality or as a farsighted 
and efficient leader, he nevertheless was 
far above his followers and chieftains, with 
the 2xception of the few officers like V. O. 
Karpel. The Vice-Chairman of the im- 
vestigating commission, the Communist K. 
A. Popov, recognizes in his foreword to the 
Tes-imony the personal courage and digni- 
fied behavior of Kolchak, but he goes on, 
not without justification: “Politically 
speeking, he had no personality . . . with 
his aaked idea of military dictatorship and 
his hidden thought of restoring the mon- 
archy, he lacked all policy except that 
which was dictated to him by various 
mutually contradictory influences of the 
[Entente] powers and of the large and small 
groips of military and commercial-indus- 
trial elements that surrounded him. In 
these contradictory influences he became 
hopelessly confused.” 

What ruined Kolchak and counter revo- 
lution in Russia generally was not only the 
unspeakable cruelties of men like Grigorii 
Sernenov, Ivan Kalmykov, and S. Rozanov, 
but also' -the lack of any clear and 
cotTageous progressive idea, of any real 
synpathy with the Russian people, and 
of noral enthusiasm and discipline. That 
is she reason why the sympathies of the 
Russian workers in cities like Irkutsk where 
I lřved in the second half of the year 1919, 
and also of the peasants in all the villages 
arcund Krasnoyarsk where I lived before 
I came to Irkutsk were out-and-out pro- 
Bolshevik. The Civil War, however, 
meant for the Russian masses and for the 
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masses of the non-Russian nationalities, 
much more. Even into the World War 
they had gone without any real political 
consciousness or moral activism. They 
underwent it, but they did not live it. The 
Civil War meant for them the first awaken- 
ing to conscious activity. It was the real 
turning point in the history of Russia. 
The editorial work in these two volumes 
cannot be praised highly enough. The ex- 
planatory and supplementary notes are ex- 
cellent and will furnish the reader with all 
necessary information. The bibliography 
in the volume on Siberia is of greatest value. 
Hans Koun 
Smith College 


Lurz, Rates Haswewu. The Causes of 
the German Collapse in 1918. Pp. xiii, 
309. Stanford University: Stanford 
University Press, 1934. $4.00. 

Aumonp, Nina, and Raps HAswELL 
Lurz. The Treaty of St.Germain. Pp. 
xxx, 712. Stanford University: Stan- 
ford University Press, 1935. $6.00. 

Frorinsxy, Micnart T. The Saar Strug- 
gle. Pp.xi, 191. New York: The Mac- 
millan Co., 1934. $2.00. 

The Hoover War Library at Stanford 
University was established at the very end 
of the war, amply supported by Herbert 
Hoover and served by a group of scholars, 
headed by the late E. D. Adams, who un- 
derstood the tremendous importance of ac- 
cumulating for study in one place a docu- 
mentation that would present a cross 
section of world civilization in a time of 
maximum strain and crisis. 

Fortunately, the library has adopted a 
policy of publishing its documents. Its 
published collections of documents are 
based upon a selection from a more copious 
array of sources than would be available 
anywhere else in the United States, or even 
in the world. 

The collection of documents on The 
Causes of the German Collapse in 1918 is 
made largely from excerpts from the hear- 
ings of the investigating committee set up 
by the German Reichstag at the close of the 
war. The documents gathered and edited 
by this committee were appearing year by 
year in a series up to the time of the Nazi 
revolution, The Nazi government with- 
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drew the whole set from the market. The 
material, though printed at one time, has 
now become rare and inaccessible. Pro- 
fessor Lutz has made excerpts from this 
published material; he has also included 
some remarkable items not previously pub- 
lished. Among them there is a series of 
the censorship instructions issued by the 
commandant of the Ninth Army Corps 
Area (Hamburg) to the press of that re- 
gion. In these instructions we read, for 
example, that the pressure of the army 
upon the press was exerted to restrain 
rather than to promote statements of wide 
annexationist aims. The army did not 
want to be burdened with the task of meet- 
ing thé press-stimulated expectations of a 
superpatriotie public. 

The collection of documents on The 
Treaty of St. Germain is based in part on 
a translation of the copious reports printed 
by the Austrian Government, and in part 
on mimeographed material on the Paris 
Peace Conference, which constitutes an im- 
portant section of the holdings of the 
Hoover War Library. 

Students of the Peace Conference will 
welcome as particularly valuable for all 
Paris Peace Conference studies the list of 
minutes of the Supreme Council, published 
in the first chapter. As is well known, the 
minutes of the Council of Four have re- 
mained sealed to the research worker, ex- 
cept for certain particular records that in 
one way or another escaped from govern- 
ment control. Not only have the minutes 
as a whole been closed, but the exact dates 
of the various meetings have not been 
known. Here at last the historian finds 
a comprehensive list of all the meetings 
that were held. From this list it is possible 
to work back in various ways to discover 
what was done at each particular meeting, 
not only on the Austrian treaty but on the 
more important Treaty of Versailles. 

The documents here published on the 
Treaty of St. Germain are ample and ade- 
quate in everything that covers the nego- 
tiations with Austria. The only important 
gap in the documentation is the lack of the 
minutes of the territorial committees, espe- 
cially the committee on Czechoslovak terri- 
torial claims, and the committee on Ru- 
manian-Yugoslav territorial claims. A 
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copy of the minutes of the latter committee 
is accessible in photostat form at the New 
York Public Library, and in the original 
at Yale University Library. To the writ- 
er’s knowledge, there is no copy of the 
minutes of the Czechoslovak territorial 
committee accessible in any depository. 

Scholars who follow these documents, 
both on the collapse of the German Empire 
and on the Treaty of St. Germain, will 
leave them with the conclusion that the 
great dénouement of the World War could 
have taken no other course than it did take. 
To have granted in full the demands of the 
Austrian delegation on the territorial ques- 
tion would still have left Central Europe 
“balkanized” into independent states with 
“frontiers even more unfortunately drawn 
than they are now drawn, from the stand- 
point of economics. The collapse of Ger- 
many in the face of the tremendous powers 
organized against her was something that, 
after the winter of 1917-1918, could not 
have been stopped by any political 
maneuver. 

Michael Florinsky’s work on The Saar 
Struggle, completed in 1934 just prior to 
the settlement of the Saar question, is a 
‘scholarly account of the administration of 
the district, with a few pages devoted to 
the problem at the Peace Conference. The 
book had no sooner appeared than the 
settlement of the Saar question made one 
more of the sections of the Treaty of 
Versailles a chapter of history rather than 
of politics. 

The appearance of these books, taken in 
conjunction with the publication of Millis’ 
volumes on the Road to War and Sey- 
mour’s work on American Diplomacy in the 
War, the neutrality law passed by the last 
Congress, and the large-scale publication of 
the Peace Conference documents initiated 
by the Carnegie Endowment for Interna- 
tional Peace, shows that there is taking 
place at the present time a shifting of intër- 
est in recent history from the origins of the 
war in 1914 to the origins of the peace. 

The peace of Versailles itself is perhaps 
on the road that leads from the stormy 
territory of public controversy to the more 
quiet land of historical research. Even 
the League of Nations, much as it owes its 
origins to the Paris Peace Conference, will 
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doubtless be regarded in the next decade 
as an institution which had its essential 
character determined by the Ethiopian 
crisis of 1935, rather than by the Wilson 
vision of 1919. 

The young men who are going into Euro- 
pean armies as conscripts today and the 
young people who are entering American 
colleges this year do not have any personal 
memcties of the world tragedy, its climax 
and its conclusion. These documentary 
publications and monographs, such as 
Florirsky’s work on the Saar, may help 
this generation to have a better under- 
stand_ng of those events than was granted 
to the generation that lived through them. 

Roszrt C. Binxury 

Western Reserve University 


Rosexperc, Artuur. Geschichte der 
Deutschen Republik. Pp. 258. Karls- 
bac: Verlagsanstalt Graphia, 1935. 
$2.20. 

Hemen, Konrav. Adolf Hitler, das Zeit- 
alter der Verantwortungslosigkeit: Eine 
Bicgraphie. Pp. 448. Zürich: Europa 
Verlag, 1936. 

The history of Germany since the World 
War nas formed the topic of many impor- 
tant publications during the last few years. 
The books by Mr. Rosenberg and Mr. 
Heiden can be added to this list. Both 
authars are well known. Dr. Rosenberg 
has been an active member of the German 
Sociaist parties. He was professor at the 
University of Berlin and published two 
scholarly books, Die Entstehung der Deut- 
schen Republik and Geschichte des Bol- 
schevismus. He is now lecturing at the 
University of Liverpool. Mr. Heiden is a 
German journalist who has witnessed the 
rise cf Hitler since Hitler’s early days in 
Munich, and who has written In two vol- 
umes probably the best critical history of 
the Mational Socialist Movement and the 
history of the party. His Geschichte des 
Natienalsozialismus: Die Karriere einer 
Idee was published in Germany in 1932. 
It tels the story down to the elections of 
September 1930. He continued the story 
dowr to the fall of 1933 in his Geburt des 
Dritten Reiches. Now he supplements his 
earlier books by a biography of the leader, 
in which the human element is stressed and 
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which carries the story forward until after 
the famous June 30, 1934. 

Dr. Rosenberg’s book gives a clear and 
objective picture of the main currents in 
the history of the German Republic, which 
was filled by the struggle between the 
democratic (but only partly and only 
mildly socialistic) left and the conservative 
and militaristic right which represented the 
traditions of Prussian and Bismarckian 
Germany. From the beginning, the coun- 
ter-revolutionary militaristic state, the old 
Germany, was growing within the Repub- 
lic. Its final victory was achieved in 1930 
as Brüning introduced the pseudo-parlia- 
mentarian dictatorship. Dr. Rosenberg 
considers the day of the 18th of October 
of 1980 as the death of the German Re- 
public. It was made possible by three 
facts: the dissensions and conflicts within 
the German working class, the rapid change 
in the attitude and mentality of the masses 
after the beginning and the rapid progress 
of the economic crisis, and finally the un- 
scrupulous use which the President of Ger- 
many made of Article 48 of the Weimar 
Constitution. Dr. Rosenberg’s treatment 
of the complex situation is remarkably well 
balanced. The German people, including 
the working masses, had never had an ex- 
perience of self-government, whereas the 
bureaucracy had a tradition of several cen- 
turies and a reputation for efficiency. The 
offensive power of the German working 
class was broken in January 1919, two 
months after the revolution. At first it 
seemed as if the moderate leadership of 
the right-wing Socialists would profit by it, 
but very soon it became clear that the only 
profiteers were the conservative officers and 
the capitalistic bourgeoisie. The German 
Republic very soon had an army under the 
command of the old officers and generals 
and filled with their spirit. After the de- 
feat of socialism the two following years of 
1920-1922 brought the defeat of Catholic 
democracy. In December 1923 the Re- 
public seemed already dead: all power was 
in the hands of the counter revolution. 
But in 1924 came’ a resurrection of the 
democratic republic. It was brought 
about by the turn in the reparations policy, 
by the wave of prosperity and economic 
stabilization opened by foreign credits, and 


239 


by the activity of Stresemann, in whose 
early death Dr. Rosenberg sees one of the 
tragic misfortunes of the German Republic. 
In view of so many opinions, expressed 
especially in England and the United 
States, that the death of the German Re- 
public was caused or precipitated by the 
attitude of France and generally by prob- 
lems of international policy, the following 
remarks of Dr. Rosenberg ought to be 
quoted: “It became clear that questions 
of nationalism had become practically un- 
important to the great majority of the 
German people. . . . Since 1924 the rela- 
tion of the German people to foreign policy 
had entirely changed. In the period of 
stabilization nobody felt himself oppressed 
by reparations. . . . Even the inhabitants 
of the eastern provinces of Germany be- 
came accustomed to the existence of the 
Polish State and the Corridor. It is a 
fairy tale that the German people, and 
especially the German youth, had been op- 
pressed by the feeling of national inferiority 
and that the political changes since 1930 
have been caused by this feeling of national 
inferiority” (pp. 221 f.). 

The book by Heiden is not a scholarly 
work. It does not give any references for 
the many passages it quotes, and its use 
is made more difficult by the lack of an in- 
dex and of any bibliography of sources. 
Notwithstanding those defects, the book is 
written with great knowledge of the inside 
story of the National Socialist Party and 
is easily the best biography of Hitler yet 
written. It is written by a hostile critic 
of Hitler, but it is nevertheless kept within 
the bounds of general political fairness. It 
is extremely well written, in a vivid, jour- 
nalistic, and sometimes even dramatic way, 
but it is difficult or impossible for the reader 
to know how far the different scenes and 
utterances are entirely authentic or only 
reconstructed and probable. Mr. Heiden 
continues the story of the death of the 
German Republic beyond October 1933 
when Dr. Rosenberg ended his narrative. 
Dr. Rosenberg is right, the Republic had 
then died. But to many it still appeared 
in agony, and the reading of the pages 
which Mr. Heiden devotes to this long- 


.drawn agony is rather painful. In the late 


fall of 1932 the National Socialist Party 
- 
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seemed nearing a breakdown. Mr. Heiden 
explains the fact that it did not break down 
by the fear of all the other groups and 
even of the better National Socialist lead- 
ers like Gregor Strasser to assume responsi- 
bility. The German working class, which 
even in 1932 gave twelve million votes for 
the two socialist parties, was skeptical 
about its own leadership and about itself. 
But the capitalists and the bourgeoisie were 
as worn-out and skeptical about themselves 
as the working class. Mr. Heiden combats 
the legend that the German big industrial- 
ists and business men put Hitler into power. 
The most important and creative German 
industrial leaders of that period, like Carl 
Duisberg, Carl Bosch, and Carl*Friedrich 
von Siemens, did not support Hitler but 
fought against him. Hitler was supported 
by the two German industries which were 
economically unsound and badly managed 
—coal and steel. But their leaders did not 
wish to rule Germany through Hitler, ac- 
cording to Mr. Heiden; they only wished 
to make their bad business profitable. 
Hitler came to power, according to the 
author of the book, because the German 
people in its bourgeoisie and in its working 
classes was not accustomed to assume re- 
sponsibility, longed for authority, and de- 
sired to be guided and to be spared the 
trouble and effort of independent political 
thought and action. Hitler’s sudden 
march to power was the product of dis- 
couragement, especially also the discour- 
agement of General von Schleicher. Mr. 
Heiden does not believe in the real power 
of the army any more than he does in that 
of big business in the history of Hitler’s 
rise to power. Some observers may dis- 
agree with him on this point. But most 
readers, whether or not they agree with Mr. 
Heiden’s point of view, will read his able 
book with interest and profit at a time 
when discussion about dictators and dicta- 
torships has become general. 
Hans Konn 
Smith College 


Fiver, Herman. Mussolini's Italy. Pp. 
564. New York: Henry Holt & Co., 
1985. $3.75. 

Much has been written on Mussolini and 

Fascism, but it is intellectually refreshing 
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to rzad a book that attempts to evaluate 
objectively the merits and the demerits of 
Ital=’s present politico-economic theory and 
practice. Dr. Herman Finer, Reader in 
Public Administration at the University of 
London, is uniquely prepared to do so; first, 
as a specialist in political science, and sec- 
ond_y, as one who has spent a year in Italy 
in actual study of the applications of 
Fascism. On the other hand, one is dis- 
appointed in finding that the author’s sci- 
entiic approach is marred by his lapsing 
inte interpellations that clearly reveal his 
prejudices against Fascism and his cham- 
piorship of democracy. I suppose it 
proves conclusively that Dr. Finer is a nor- 
mal human being, and, like the rest of that 
species, cannot divorce his opinions from 
actual facts. 

The book treats first of the life of Musso- 
lini. since “Fascism is Mussolini.” The 
author emphasizes the point that though 
Mussolini and his friends speak of Schopen- 
hauer, Nietzsche, Blanqui, Sorel, James, 
Bergson, Pareto, and Machiavelli as the 
intellectual fathers of Fascism, after all, 
Fascism is unlike their teachings, and is a 
unique system of politico-economics that 
rose and grew out of the Italian exigencies 
of zhe World War. His analysis of the 
Itaïan parliamentary government discloses 
weeknesses that added to the confusion 
that the World War precipitated in Italy. 
He- parliamentarianism was still in its in- 
fancy, since universal suffrage did not come 
unfal 1918, and there was no effective po- 
litical party organization, except that of the 
soc.alists and anarchists, to cope with the 
postwar problems. The general dissatis- 
faccion after the war and the inability and 
inecficiency of the government enabled any 
leader with a definite policy for national 
reconstruction, other than Bolshevism, to 
cone to the fore and capture the minds of 
the Italians. Dr. Herman Finer then 
treats very carefully of the rise and triumph 
of Fascism, describing Italy’s social, eco- 
nomic, and political life. He then shows 
thet Mussolini makes much of Fascism as 
a religion to aid him in indoctrinating Ital- 
jars with the precepts of the new cause. 
In his analysis of the new order in Italy, 
Dr. Finer narrates little that is new. He 
concludes. with a negative estimate of Fas- 
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cism as a system for the spiritual uplift of 
the Italian people and discourages it as a 
substitute for democracy. 
J. H. LANDMAN 
College of the City of New York 


Work, Ernest. Ethiopia, a Pawn in 
European Diplomacy. Pp. xii, 354. 
New York: Macmillan Co., 1935. $2.50. 
This volume is by far the most authorita- 

tive study of the Ethiopian question yet 

published. The author, Professor Work of 

Muskingum College, is particularly well 

qualified to treat this subject because of 

his having been adviser to Haile Selassie I, 

present Emperor of Ethiopia, and because 

of his acquaintance with the French, Ital- 
ian, German, and English documentary 
source material. This book is a study in 
diplomacy, revealing the historical vicissi- 
tudes of this country in the efforts 
of Menelik II and Haile Selassie I to 
maintain their country’s independence 
in spite of the invasions, the diplomatic 
intrigues, and the peaceful economic 
penetration of Italy, France, England, and 

Germany.. 

In 1889 Ethiopia became an Italian 
protectorate by virtue of the Treaty of 
Uccialli, This treaty was accepted by 
Menelik, a native chieftain, who proclaimed 
himself King of Kings after he subdued his 
rivals with the aid of Italian troops. At 
this time Germany dropped out of the 
struggle for-the possession of Ethiopia. 
England approved of Italy’s diplomacy, 
however, but France and Russia objected 
strenuously. 7 

Italy’s earlier successes were short-lived. 
She was defeated in the battle of Adowa, 
March 1, 1896, by the formerly pro-Italian 
Menelik, with the aid of the French Gov- 
ernment, French munition makers, and in- 
dividual Russians. England and the 
Triple Alliance offered Italy little military 
assistance. 

Menelik proved to. be an astute states- 
man, the equal of thgse of European pow- 
ers. He realized that the imperialistic de- 
signs of the Europeans on Ethiopia would 
ultimately lead to .her dismemberment. 
To forestall this ill fate for Ethiopia, he 
capitalized the rivalries and jealousies of 
these imperialistic countries, pitted them 


241 


against one another, and thus spared the 
political independence of his country. 

France and England were now left in 
the field rivaling one another for the pres- 
ent possession of Ethiopia. Their interests 
reached a crisis at Fashoda in 1898. War 
seemed imminent but it was adjusted by 
the diplomats. France left Egyptian Su- 
dan to England but was compensated with 
Wadai, which connected her western and 
northern possessions in the Sahara. Then 
in 1902 England made a treaty with Mene- 
lik which gave her the upland territory 
upon which to build a future railway and 
a control over the source of the Blue Nile 
River. 

In 1906 England,’ France, and Italy 
signed a treaty, without consulting Mene- 
lik, guaranteeing the territorial integrity 
of Ethiopia. In reality, they agreed to 
respect one another’s interests in that area. 
Italy was assured of Eritrea and a portion 
of Somaliland, and England and France of 
their respective shares of Somaliland. In 
addition, they guaranteed one another’s 
spheres of economic influence in the interior 
of Ethiopia: England in the north, Italy in 
the south, and France in the center. How- 
ever, the greed of these European powers 
remained unsatisfied. 

Menelik was successful in thwarting 
their ambitions to carve up Ethiopia proper. 
His successor, Haile Selassie I, had cause to 
be more fearful of the ultimate fate of his 
country. He decided that membership in 
the League of Nations for Ethiopia might 
save her. Apparently this has proved a 
futile effort. The book concludes with 
Italy’s determination to convert her sphere 
of influence into an Italian colony, the pre- 
text being a boundary dispute between the 
two countries. 

As one completes reading this excellent 
book, one wishes that the author had en- 
tered into a discussion of European im- 
perialistic objectives in Ethiopia. Do not 
European statesmen know that Ethiopia 
suffers from a severe rainy season from 
June to September; that geologists are in 
dispute as to the natural wealth of the 
land; that the country is practically unin- 
habitable for European people; that the 
natives have no present need for European 
goods; and that it will require a long and 
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costly war to conquer the natives? Will 
they never learn the folly of imperialism 
from the histories of their own countries? 
J. H. LANDMAN 
College of the City of New York 


Puryear, Vernon Joun. International 
Economics and Diplomacy in the Near 
East. Pp. xiii, 264. Stanford Univer- 
sity: Stanford University Press, 1935. 
$3.25. 

Dr. Puryear has made the history and 
international relations of the Near East in 
the second third of the last century the 
special field of his studies. His first book, 
published in 1931, dealt with England, Rus- 
sia, and the Straits Question, 1844-1856. 
His new book is a study of British com- 
mercial policy in the Levant 1834-1853. 

The author has collected very much 
valuable material for the economic history 
of the Levant in the two decades preceding 
the Crimean War, and for the history of 
the economic and political rivalries of Great 
Britain, Russia, and the other powers in the 
Near East. Great Britain had penetrated 
the Near East economically before 1853 
and had made it a free trade market for 
its industrial products. The beginning in- 
dustrial development of Russia seemed 
then to threaten the British economic posi- 
tion in the Near East, and, in addition to 
the fear of a future Russian expansion in 
the Middle East to the borders of India, 
created that antagonism between British 
and Russian policies in Asia which domi- 
nated, after the Crimean War, the second 
half of the nineteenth century. Turkey, 
which Russia apparently wished to destroy, 
served for Great Britain as an important 
buffer for the protection of India and, even 
more, of the roads to India. 

This well-known picture is enlivened and 
amplified by new facts and sidelights which 
the author was able to find by his research, 
especially on the much neglected economic 
side of the picture. In his foreword to the 
book, Professor Robert J. Kerner points out 
that the author “has carefully blended the 
economic and other factors, which ruled the 
period, with diplomacy, and has demon- 
strated in abundant detail the intimate con- 
nection which existed between the com- 
mercial and diplomatic efforts of the great 
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powers.” The bobk contains a full bib- 
liogr2phy and a careful index. 
Hans Koun 
Smith College 


PADELFORD, Norman J. Peace in the 
Bclkans. New York: Oxford Univer- 
sity Press, 1935." $2.00. 


A movement toward an all-inclusive 
Balkan federation for the improvement of 
the political, economic, and intellectual life 
of tke peninsula has made some progress 
during the last five years. At the Uni- 
versal Peace Conference of 1929, in Athens, 
the suggestion of Papanastassiou, former 
premier of Greece, that a semiofficial con- 
feremce meet to consider the possibility of 
Balkan federation, was enthusiastically ac- 
cepted. Since then, four yearly Balkan 
Conzerences have met at different Balkan 
capizals, in the course of which efforts have 
beer. made to improve political, economic, 
and cultural conditions. The most im- 
pressive result of the movement is a Pact 
of Union, drawn up at the second Confer- 
ence, in 1931, and involving “an agreement 
of nonagression, pacific solutions of differ- 
ences . . . and mutual assistance against 
any Balkan state making any aggression 
upon any other Balkan state.” 

However, the insistence of Albania and 
Bulgaria upon a settlement to their satis- 
facton of the minorities question before 
ther could accept any such pact, together 
with unsettled political conditions, has 
halted the work of the Conference. Mean- 
whi e, in contrast tô the semiofficial move- 
mert, the statesmen of Greece, Rumania, 
Turkey, and Yugoslavia concluded the 
“Balkan Entente” in February 1934, for 
the protection of the status quo. Thus the 
effo-t at Balkan federation would seem to 
hav= ended in a combination of the satis- 
fied majority against an irreconcilable mi- - 
norty. Nevertheless, since the Entente 
has announced as two of its goals the in- 
clusion among its members of the remain- 
ing Balkan states and the betterment of 
economic conditions, and, in addition, has 
sigred the Argentine Anti-War Pact, the 
autnor regards it as an official continuation 
of the politico-economic ideas of the Balkan 
Conference. He hopes that the latter will 
remain active, to carry on the social, in- 
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tellectual, and personal aspects of Balkan 
union which the Entente neglects. 

The book is valuable because it is the 
only detailed treatment of a significant 
trend in Balkan affairs. It is based chiefly 
on Les Balkans, the bi-monthly official or- 
gan of the Secretariat of the Balkan Con- 
ferences. The style is mostly lucid and 
fluent; the author’s viewpoint realistic, yet 
hopeful, The appendices perform a real 
service to the reader by presenting for com- 
parison the full texts of the Balkan Pact, 
the Little Entente treaties, the Statutes of 
the Balkan Entente, and the Argentine 
Anti-War Pact. The book is fully indexed 
and contains a map of Balkan communica- 
tions. 

Joan CLINTON ADAMS 

Philadelphia 


Comrrton, Artaur H. The Freedom of 
Man. Pp. xi, 153. New Haven: Yale 
University Press, 1935. $2.00. 

In this book the eminent physicist and 
Nobel Prize winner Arthur H. Compton 
joins the parade of amateurs of philosophy 
whose best-known figures to date have been 
Eddington, Jeans, and Millikan. All are 
concerned with the same thing—the vindi- 
cation of “God, freedom, and immortality” 
in a world where such precise knowledge as 
we have points to matter, determinism, and 
death. Some establish the vindication by 
insisting that God, freedom, and immortal- 
ity are incommensurable with the concepts 
and methods of the positive sciences and 
are established on a different base and in 
response to different interests. Others 
argue for a harmony, and if I do not mis- 
understand him, Mr. Compton belongs 
among these others. He evinces a strong 
sentiment in favor of God, freedom, and 
immortality. This he rationalizes by re- 
lating it to the observations which Heisen- 
berg sums up as “the principle of uncer- 
tainty.” In the light of these observations, 
the mechanistic determinism which is the 
unexpressed postulate of all the positive 
sciences falls logically to the ground; it 
becomes possible to believe without too 
much discomfort that we live in a world 
characterized by a divine intelligence re- 
sembling our own human intelligence; that 
this intelligence gives the world a char- 
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acter and direction other than that which 
chance would set up or mechanism main- 
tain; that it is an intelligence friendly to 
man, consistent with his having freedom 
of choice and remaining alive after he is 
dead. 

If the reader disregards its orientation 
toward contemporary speculation in phys- 
ics, he will find this book mostly a restate- 
ment of the concepts of the genteel tradi- 
tion in the manner of that tradition. If 
he is given to psychoanalytical verbiage, he 
will find it a piece of wish-thinking in which 
a strong disposition to the pathetic fallacy 
generates a sort of analogical affinity be- 
tween concepts and ideas that, left to them- 
selves, could hardly cóme together at all. 
He will see it as arguing a foregone 
conclusion in a sentimental way, neither 
convincing to doubters nor strengthen- 
ing to believers save as a distinguished 
physicist by his prestige and authority 
as such may strengthen faith and overcome 
doubt. 

H. M. Karren 

New School for Social Research 


Levy-BruaL, Locren. Primitives and the 
Supernatural. Pp. 405. New York: E. 
P. Dutton & Co., 1935. $5.00. 


Professor Levy-Bruhl has written an- 
other book in support of the thesis that 
the mental life of primitive peoples is to- 
tally different from our own. One feels, 
however, that there is something almost 
primitive in the way Professor Levy-Bruhl 
adheres to this thesis in the face of seem- 
ingly cogent criticisms. He argues that he 
must take facts that support his case out of 
their settings and from widely scattered 
tribes, because it is evidence of primitive 
mentality for which he is looking. 

The question seems to resolve itself to a 
matter of defining the word “primitive.” 
Either Professor Levy-Bruhl is selecting his 
evidence according to the much discredited 
comparative method, or he is using the 
word “primitive” in a vague and mystical 
sense which does no credit to the Aris- 
totelian logic which supposedly renders the 
primitive mind incomprehensible. If the 
term “primitive” be regarded as identical 
with the term “preliterate” as used by 
Faris, the problem is greatly clarified. We 
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have, then, another collection of supersti- 
tious beliefs and rites of preliterate peoples. 

, The collection is interesting and well docu- 
mented. It is less complete, however, and 
less well organized than the collection 
which constitutes J. G. Frazer’s monu- 
mental Golden Bough. There is infinitely 
less pragmatic justification for the collec- 
tion, since there is no attempt at analysis 
in terms of mental association or impera- 
tives of group living. This thesis is essen- 
tially negative to the effect that the scien- 
tific mind cannot understand the mentality 
of preliterate man. If evidence is to be 
selected, should not a more interesting 
thesis be bolstered up by the anthropologi- 
cal anecdotes? Thtre is ample *evidence 
that a socio-psychological analysis can be 
made of the mental processes involved in 
the preliterates’ attempts at adjustment to 
the unseen world. 

If Professor Levy-Bruhl could decide to 
use the adjective “primitive” consistently 
in the sense of autistic or prelogical, he 
would be on much safer ground. Immedi- 
ately the difference in the thought processes 
of literate and preliterate peoples would 
become a matter of degree. There is 
hardly an example cited in the book which 
could not be paralleled in the superstitions 
of Western European culture, in the mental 
processes of children, and in the delusions 
of the insane. Even the superstitions and 
practices of American college students, 
Aristotelian logic notwithstanding, bear a 
striking resemblance to those of preliter- 
ates. There is reason to think that the 
human mind the world over has com- 
ponents which are infantile, emotionalized, 
and autistic. The anxious gut, the vivid 
imagination, and the helter-skelter inter- 
play of associated ideas undisciplined by 
formal categories of causality and objec- 
tivity are fundamental human traits. Pro- 
fessor Levy-Bruhl’s collection of instances 
of autistic beliefs and dispositions, cere- 
monies, ancestor worship, witchcraft, un- 
cleanliness, and blood rituals is interesting. 
The thesis, however, that preliterates en- 
joy an exclusive possession of a prelogical 
mentality carries not the slightest con- 
viction. 

CLIFFORD KIRKPATRICK 

University of Minnesota 
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Ginsberg, Morris. Sociology. Pp. 255. 
New York: Henry Holt & Co., 1934. 
$1.00. 


Tae fact that most of the pet words of 
American sociology are absent from Pro- 
fesscr Ginsberg’s index, and that his bibli- 
ography consists largely of the classic Brit- 
ish, French, and German works should not 
deter the American student from recog- 
nizing the outstanding merit of this recent 
addition to The Home University Library. 

G-nsberg packs into this slender volume 
of dignified popularization more close rea- 
soning and judicious skepticism than ap- 
pear in nine tenths of our textbooks. You 
will find here an informed, acute, and tem- 
perete discussion of the basic methodologi- 
cal and terminological questions of sociol- 
ogy: of the relation between race and 
culture, of the relations between the indi- 
vidual and society, and of the rôle of domi- 
nation in the evolution and present func- 
tioning of societies. The attention devoted 
to social classes and to the sociology of 
knowledge is characteristic of European 
sociology and has been too much lacking 
in cur own brand. 

The objectivity of the author is demon- 
strated less by statistics, which are few, 
than by a detachment which is everywhere 
in evidence. I cannot believe that a de- 
clared preference for rational factors mak- 
ing for unity and coöperation in human life 
is a serious scientific defect. 

I: is impossible in a brief review to criti- 
cize or even to summarize Ginsberg’s views 
on 2very subject dealt with, as might be 
possible with a more dogmatic author. 
Defining sociology as the study of the forms 
of social relationships (especially institu- 
tiors and associations) , of the relation be- 
tween the different parts of social life, and 
of social change and persistence, Ginsberg 
has defined the main problems which fall 
witain this scope and indicated the present 
state of our knowledge regarding them. 

W. Rex Crawrorp 

University of Pennsylvania 


Beenarp, Lorger Les (Ed.). The Fields 
end Methods of Sociology. Pp. xvi, 529. . 
New York: Farrar & Rinehart, Inc., 1935. 
Following a precedent set some years ago, 

the papers of more general current interest 
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presented at the Annual Meeting of the 
American Sociological Society are here 
offered to the public in book form. The 
first part of the volume attempts to define 
the field of interest of the subdivisions of 
sociology and to state the major problems 
for research in each. The second part 
seeks to outline the sources of data and 
the research techniques available for their 
scientific solution. 

The subdivisions of sociology which have 
not been intensively cultivated in this coun- 
try or which, have by academic tradition 
been grouped elsewhere are omitted. The 
fields included are Historical Sociology, 
Biological Sociology, Demography, Human 
Geography, Human Ecology, Rural Sociol- 
ogy, Urban Sociology, Cultural and Folk 
Sociology, Social Psychology, Social Psy- 
chiatry, Educational Sociology, Sociology 
of Religion, Criminology, the Family, the 
Community, and Social Work. This vol- 
ume closes with three critical chapters on 
the uses and the limitations of statistics in 
sociological research, and an excellently 
selected bibliography by Jessie Bernard, 
covering the fields not discussed in the text. 

The volume is being widely used as a 
text, and this is well. There is perhaps no 
better way of introducing the advanced 
student to the realities of the subject, in- 
cluding its scandals and family skeletons. 
A careful study of this book will duly im- 
press him with the fact that sociology is a 
science in which nothing is settled. The 
clash of opinion begins with the fundamen- 
tal conceptions of the nature of science in 
general and sociology in particular, and 
proceeds throughout the discussion to the 
final application of the principles of sociol- 
ogy to social control. Some of the authors 
tend to recognize as science only “knowl- 
edge established by quantification and ex- 
perimentation,” while others would include 
“any method of attaining truth which ex- 
perience has shown, by verification, to be 
effective.” Some would develop sociology 
as a special science, with a field and subject 
matter distinctively its own, while others 
would make it a “generalizing and syn- 
thesizing science of culture,” utilizing for 
this purpose the results of the more spe- 
cialized cultural sciences. Some would 
limit its data to overt collective behavior, 
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while others maintain that “to omit the 
subjective phases of life” is “to omit the 
most important phases of its field.” Some 
feel that sociology is diverted from its de- 
velopment as a pure science by any con- 
cern with melioristie or practical problems, 
while others shun this advice as a counsel 
of cowardice destined to result in futility 
andimpotence. Some repeat Max Weber’s 
dictum that sociology is not a normative 
science, while others declare that “sociology 
fixes norms, both for diagnosis and treat- 
ment.” Et cetera ad infinitum! 

By its very catholicity, this volume is the 
best demonstration extant of the futility of 
any attempt to develop a dependable social 
science apart from æ critical social phi- 
losophy. For its clash of opinions cannot 
be dismissed optimistically as “the grow- 
ing pains of our science.” It is not a mat- 
ter of problems whose solution only awaits 
the invention of adequate techniques or 
the discovery of pertinent data. It is a 
matter of differences in the fundamental 
assumptions and the general intellectual 
orientation of sociologists which deeply in- 
fluence their choice of problems and their 
interpretation of data. And these differ- 
ences can be resolved, if at all, only by 
critical reflection. Although it may be the 
current fashion to dismiss the social phi- 
losopher contemptuously as an “armchair 
sociologist who hasn’t been working hard 
recently,” it is still possible that critical 
reflection is at least as arduous as physical 
activity, and that if we would use our arm- 
chairs more fruitfully we should gather 
facts to more purpose. 

Howard E, Jensen 

Duke University 


Kurveserc, Orro. Race Differences. Pp. 
ix, 367. New York: Harper & Bros., 
1935. $2.50. 

Explanations of cultural achievements 
based on the real or fancied biological dif- 
ferences of the various groups of mankind 
have long been a source of perplexing de- 
bate in the social sciences. In the less 
sober world of everyday politics and eco- 
nomics, racial differences have at various 
times in history been seized upon to inflame 
prejudice in order more effectively to dis- 
criminate against and suppress minorities. 
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In the Western World we are at present 
experiencing the upward surge of such a 
movement. Dr. Klineberg’s book offers no 
new arguments in this acrimoniously con- 
tested field, for after a careful review of a 
vast number of published and unpublished 
studies on the differences of races, he 
reaches the sober and scientifically objec- 
tive conclusion “. . . that there is no sci- 
entific proof of racial differences in men- 
tality. This does not necessarily mean 
that there are no such differences. It may 
be that at some future time, and with the 
aid of techniques as yet undiscovered, dif- 
ferences may be demonstrated. In the 
present stage of our knowledge, however, 
we have no right to assume that they 
exist” (p. 845). Such cold objectivity is 
scant material with which to combat the 
emotional arguments of the professional 
race theorists. 

Dr. Klineberg’s “search for an objective 
basis for a racial psychology” leads him to 
examine a vast array of studies on race 
differences. A sampling of the chapter 
headings will serve to indicate the range of 
materials. The first section on the Bio- 
logical Approach includes chapters on Race, 
Biochemical and Constitutional Differ- 
ences, Physique and Mentality, Develop- 
mental Differences, and Physiological Dif- 
ference. A section on the Psychological 
Approach is a critical résumé of studies on 
The Simpler Psychological Functions, In- 
telligence Testing, Measurement of Non- 
intellectual Traits, Race Mixture, Crime, 
and Mental Abnormalities. Under The 
Cultural Approach, materials are presented 
on The “Fundamental Drives,” Emotional 
Expression, The Abnormal, Childhood and 
Adolescence, Personality, and Primitive 
Mentality. 

Often in discussion of biological and 
psychological differences Dr. Klineberg 
fails to emphasize that many of the criteria 
of racial differences used in some of the 
studies that he reviews, notably the work 
of Kretschmer, are dependent upon cul- 
turally fixed patterns of behavior and have 
an extremely doubtful connection with 
biological inheritance. Traits such as 
“realistic,” “home loving,” “serious,” and 
“lively and talkative” (p. 63) ‘are forms of 
social behavior determined by cultural 
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norms, not by one or another assortment of 
genes. Some of the ethnological material 
presented in a later section of the book 
suggests that even such qualities as aggres- 
sivemess may have a high degree of ex- 
pression in one culture while in another its 
expr2ssion is not tolerated in socially ac- 
cepted forms of behavior; all within the 
same racial group, presumably with the 
same endocrine secretions. Likewise “the 
geniis of North Germany for science, the 
southern temperament to music” are 
achisvements of a cultural order, and, as 
has >ften been pointed out, the mantle of 
cultural superiority has shifted from one 
grocp to another during the course of hu- 
man history. 

Tre third section, on The Cultural Ap- 
proach, suffers from the superficial exami- 
nation of the large body of pertinent cul- 
tural material. An indication of the range 
of cultures to be found in the various major 
racial groups of mankind would have more 
effectively argued against racial differences 
in such fields as “emotional expression,” 
“furdamental drives,” “personality,” and 
so forth. The gleaning of isolated cases 
of primitive customs is more reminiscent 
of entiquarian interest than the critical 
presentation of the results of a tremendous 
array of studies on race differences that 
marss the previous two sections. 

Tae value of Dr. Klineberg’s excellent 
discussion of the results of intelligence test- 
ing and the factors involved would be en- 
hanved by a critical examination of such 
testing in terms of the relationship of the 
test: and the results to culture. 

Dr. Klineberg avowedly wrote this book 
for the student and the “intelligent lay- 
mar.” It will, however, be very valuable 
to the professional student of culture as 
well More than that, the book is a real 
contribution to the great body of literature 
on the problems of race. 

Wura Z. Park 

Northwestern University 


GosnELL, Harop F. Negro Politicians. 
Fp. xxv, 404. Chicago: University of 
Chicago Press, 1935. $3.50. 

This study realistically describes how 
the Southern Negro, having invaded Chi- 
cage in large numbers, readily adapted 
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himself to the machine politics of that city. 
Dr. Gosnell has gone about his task dis- 
passionately and scientifically. In his five- 
year quest for materials, the services of 
graduate student research assistants (sev- 
eral of them Negro) have been utilized. 
The very creditable result demonstrates 
that the social and economic segregation 
of the American Negro does not prevent his 
rapid political assimilation. 

There is good reason for the Negro to 
take, whenever possible, an active interest 
in politics. No other group in the society 
is in greater need of such services as public 
education, sanitation, and fire and police 
protection, which only the state can render. 
Dr. Gosnell makes no serious effort to dis- 
cuss the kind and quantity of governmen- 
tal services secured by Chicago Negroes 
as a result of their political activity. He 
confines himself to the story of actual po- 
litical participation. Beginning with a 
brief analysis of the population inhabiting 
Chicago’s “Black Belt,” the book goes on 
to acquaint the reader with the careers of 
the outstanding political personalities, 
black and white; the efforts of the machines 
to control the Negro vote; and the ap- 
pointive and elective positions won by Chi- 
cago Negroes as a result of the group’s 
political activity. The author graphically 
explains the methods employed by Big Bill 
Thompson, the “Second Lincoln,” to corral 
the Negro vote in the period of the “Big 
Fix.” Similar attention is accorded the 
careers of such other Negro vote-getters 
as Len Small and Martin B. Madden, and 
of such Negro politicians as Edward H. 
Wright, the “Iron Master,” and former 
Congressman Oscar DePriest, the “Militant 
Organizer.” 

The story is really familiar, quite like the 
many other accounts of American city poli- 
tics. The reader learns that the Negro 
politician merely adopted the existing po- 
litical patterns: black candidates and black 
voters fell in line with the patronage sys- 
tem. Today patronage is as necessary to 
win Negro votes as to win white votes. 
It is significant, however, that in attempt- 
ing to cash in on his political effort, the 
Negro is handicapped by the traditional 
racial stereotypes. Consequently his cut 
of the patronage melon consists largely of 
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menial jobs. On the whole, the story does 
not flatter the Chicago Negro. He joined 
the white in supporting such discredited 
politicians as Lorimer, Thompson, Small, 
and Smith. Negro ward-heelers are found 
as crude as white; Negro bosses employ 
the same political hocus-pocus as white. 
The racial identity and the interests of the 
constituents determine only the variety of 
psychological rabbits the demagogue will 
pull out of his political hat. 

Although exposing racial chauvinism as 
a vital force upon Negro voters, the book 
likewise reveals the Negro politician as 
often restrained by his friendship and 
loyalty toward sympathetic white office- 
holders. it was this attitude toward Mar- 
tin Madden that so long delayed the 
coming of the first Negro Congressman 
to Washington from Chicago. However, 
chauvinism proves a potent substitute for 
the usual requirements for election in 
metropolitan cities. In lieu of large cam- 
paign funds, support by some of the daily 
papers, and political experience, the Negro 
candidate depends upon the Negro press, 
churches and lodges, and race conscious- 
ness. The race factor works both ways, 
however; the Negro candidate in Chicago 
today encounters an increasing race con- 
sciousness on the part of white voters. 
Accordingly it is much more difficult for a 
Negro to win a county-wide or city-wide 
office. A further complication in the po- 
litical picture, attributable to the race 
factor, is found in the developing animos- 
ity toward Negro voters by such other 
minority groups in the city as the Irish, 
the Jews, and the Italians. 

Occasionally Dr. Gosnell praises the Chi- 
cago Negro’s political activity with faint 
damns, as when he states that “corruption 
and ballot thievery are as common in white 
as in colored neighborhoods”; or when he 
implicitly apologizes for petty, grafting, 
self-seeking Negro politicians by explain- 
ing that they merely adopted the “general 
patterns of behavior” of the white politi- 
cians. It would seem more accurate to say 
that Negro political leaders must be judged 
not by any special racial standards, but by 
the constructive efforts which they put 
forth toward the betterment of the Amer- 
ican society, of which the Negro is an 
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integral, though often nonparticipating, 
part. 
Rates J. BUNCHE 
Howard University 


Eastman, Eras Goopane. Pratt, the 
Red Man’s Moses. Pp. 285. Norman: 
University of Oklahoma Press, 1935. 
$3.00. 


This is a most timely book to students 
of Indian affairs. It is far more than a 
narrative of the life of Pratt. Around him 
is woven a study of the beginning of a real 
new deal for the Indians at a time when 
the commonly accepted theory was, “The 
only good Indian is a dead one.” Pratt’s 
introduction to the Indian question was 
as an Army officer, sent to the frontier to 
control wandering and marauding bands. 
He was put in command of Indian Scouts, 
and with his keen sense of justice he 
reasoned that something was wrong with 
a policy that failed to give the Indian 
protection in his rights and an opportunity 
to develop into a life of usefulness. He 
therefore became an earnest and able 
champion of the Red Man. When several 
bands of hostile Indians were captured and 
made prisoners of war, Pratt was put in 
charge of them. He then suggested that 
the old barracks at Carlisle, Pennsylvania, 
be used as a school for these prisoners, and 
demonstrated that it was not only more 
humane but also more economical to 
educate than to exterminate the Indian. 
Pratt has been properly called the father 
of Indian education. His work attracted 
nation-wide attention and paved the way 
for the development of a system of schools 
for Indians conducted by the Federal 
Government. Pratt’s slogan was, “To 
civilize the. Indian get him into civiliza- 
tion.” He insisted to the end of his life 
that there was no other way. 

Mrs. Eastman points out that following 
an awakened public sentiment the allot- 
ment policy was inaugurated by the Dawes 
Act of February 8, 1887, under which 
Indians were to be given individual hold- 
ings of Jand, held in trust by the Govern- 
ment for a period of twenty-five years, 
during which time it could not be taxed 
or encumbered in any manner. Where a 
reservation was thus allotted, the surplus 
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laads were sold to whites, and the proceeds 
deposited to the credit of the tribe con- 
cerned. At that time, when reservations 
were held on a communal basis, the Indians 
were at the mercy of Congress, which had 
tke power to “diminish” any reservation by 
legislative action, or compel the removal of 
tke Indians to some other locality. The 
allotment plan gave to the individual a 
helding that could not be taken from him— 
a sense of security he had not known in 
tke past. By this method millions of acres 
were saved for the Indians. The present- 
day critics of Indian administration have 
denounced the allotment theory as a de- 
liberate scheme to dispossess the Indian 
of his land, and declare that it was wholly 
w-thout merit. Mrs. Eastman holds dif- 
ferently, and quotes a well-known student, 
Er. F. A. McKenzie, as stating: “The 
Lawes Act—if it has failed—tfailed because 
it was not honestly, consistently, or ac- 
tially carried out.” 

Mrs. Eastman calls attention to the fact 
tat most of the present-day outstanding 
Indians developed under the system that 
has been so sweepingly condemned; also 
that thousands of the Indians—many of 
them students of General Pratt—went out 
icto the world and made good. 

The present administration worked for 
another “new deal” for the Indians, and 
the Wheeler-Howard Bill which it spon- 
sored became a law on June 18,1934. Mrs. 
Eastman contends that this new policy is 
a complete reversal of the old one; that 
irstead of giving each individual a chance 
te develop, the emphasis is placed on segre- 
gation and communalism. Unlike any 
ozher Indian law, the Wheeler-Howard Act 
does not apply to any group of Indians 
unless they vote to accept it. In the cam- 
paigns conducted to secure Indian support 
fer this measure so many promises were 
made concerning the benefits to be derived 


‘from acceptance of the Act that it raised 


an expectancy that never can be realized. 

The Act authorized a revolving fund 
oz $10,000,000 to be loaned to Indian 
groups; $2,000,000 for land acquisition; 
$250,000 to assist Indians in securing a 
higher education; and $250,000 for the 
expense of organization. Later, Congress 
actually appropriated $2,500,000 for the 
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revolving loan fund; $1,000,000 for land 
acquisition; $175,000 for educational ex- 
penses; and $175,000 for organization pur- 
poses. Before the revolving fund is avail- 
able a tribe must vote to accept the Act, 
then vote on a constitution and by-laws to 
be approved by the Secretary of the In- 
terior and later confirmed by the tribe, and 
then apply for a charter. All these elec- 
tions have caused a great deal of confusion, 
and although some of the tribes have ap- 
proved their own constitutions, not one 
charter has yet been issued and no money 
allocated from the revolving fund. The 
land acquisition fund has been used, and 
also the other funds. Those tribes who 
rejected the Act are excluded from all its 
benefits. Instead of simplifying the In- 
dian question, the Wheeler-Howard Act 
has greatly complicated it. Since it is 
understood that fewer than one third of 
the Indians actually voted to come under 
the Act, the original purpose of conferring 
benefits on all Indians has largely failed. 
It is not likely that those Indians who have 
progressed as individuals can be persuaded 
to abandon their independence for a life 
of segregation. They have enjoyed the 
benefits of modern civilization, such as the 
automobile, the radio, the victrola, and so 
forth, and are no more inclined to give 
them up than the white man would be con- 
tent to return to the days of the tallow 
dip. 

Mrs. Eastman has had a close contact 
of about fifty years with the Indian ques- 
tion and is well fitted to present her sub- 
ject, and the material set forth in Pratt is 
of unusual value to those wishing a real 
background in considering the Indian ques- 
tion at the present time. 

M. K. Syurren 

Indian Rights Association 


Best, Harry. Blindness and the Blind 
in the United States. Pp. xxii, 714. 
New York: The Macmillan Co., 1934. 
$6.50. 

Dr. Harry Best, for many years Professor 
of Sociology at the University of Kentucky, 
has made the blind and the deaf his pecul- 
iar province of study. His earlier books 
dealing with these groups have been stand- 
ard references for a number of years. The 
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present volume, bringing abreast of recent 
developments his earlier work on The Blind 
is published by way of celebration of the 
centennial of the beginning of organized 
work for the blind in the United States. 

This is a monumental work. There are 
fifty-five chapters. Seven are devoted to 
the causes and the possibilities of preven- 
tion of blindness; thirteen to the general 
condition of the blind; fifteen to provisions 
for the education of blind children; four 
to intellectual provision for the adult blind; 
thirteen to material provisions for the 
blind; two to organizations interested in the 
blind; and a concluding chapter summarizes 
the preceding pages. 

Concerning these “conclusions, space 
permits only a reference to the general 
approach and viewpoint. This most em- 
phatically is not sentimental or from the 
standpoint of human interest, but regards 
the blind as “a component element of the 
population of the state who demand classi- 
fication and attention in its machinery of 
organization.” 

The method of the author is thorough 
and scientific. The volume is documented 
with meticulous completeness. The ma- 
terial is well organized. It is perhaps too 
much to hope that all authors will follow 
the threefold plan of book writing so care- 
fully observed by Dr. Best, but innumer- 
able readers would arise to bless them for 
a more faithful effort to do so. This three- 
fold plan is: first, to outline the task in 
hand; second, to follow the outline; third, 
to summarize the conclusions—still follow- 
ing the outline. 

The present volume stands out as the 
standard reference on the problems of the 
blind in the United States. 

James H. S, Bossarp 

University of Pennsylvania 
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Tur American Academy of Political and Social Science is now about fifty 
years of age. When it was first organized, there were but few forums for the 
dispassionate discussion of public questions in the field of national and interna- 
tional affairs. Through its public meetings and through its publications, es- 
pecially THe Awnats, the American Academy has been a leader. A recent 
editorial in one of the most prominent newspapers of the country referred to it 
as “the granddaddy of the forums.” 

With the passage of the years conditions have greatly changed. There are 
now many forums of many kinds. They are to be found in all parts of the 
country. Some exist for special purposes and endeavor to further special 
causes in which their members believe. Others carefully avoid propaganda. of 
any sort. Some are operated on a money-making basis, while others are sup- 
ported largely or perhaps entirely by gifts. 

Throughout its history, the American Academy has maintained a unique 
position. Its appeal is not made primarily to the highly trained technicians in 
economics and politics and sociology. That line of effort is being followed 
effectively by a number of special organizations whose work need not be dupli- 
cated. Nor does the American Academy undertake to dilute its material to 
such an extent that it will be fascinating to those who accept without question 
every plausible proposal for a social millennium or, on the other hand, mere 
denunciations of all plans for national and world betterment. 

Between these two extremes there is a vast field for sober discussion. Also, 
between those who are ready to seize eagerly and thoughtlessly on any and 
every new idea and those who resist them all, there is a vast body of thoughtful 
people anxious for a better world but conscious that not all change is good. 
They are aware also that our institutions are of our own devising; that they are 
constantly evolving; and that to some extent, at least, their form and their 
method of operation are subject to human control. 

It is this intermediate group of thoughtful business and professional people 
that the American Academy seeks to serve. Year after year public meetings 
have been held and the bi-monthly issues of Taz Annats have appeared. But 
now a new educational medium is available. Radio broadcasting, with all its 
possibilities for good and for ill, is reaching large numbers of people. As a 
means of education it has a vast significance, with a correspondingly heavy 
responsibility for the broadcasting companies and for the public officials in- 
trusted with the duties of supervision. 

This volume illustrates a combination of the traditional methods of the 
American Academy with the new approach. Its articles discuss our Federal 
Constitution in the twentieth century. The papers are written by the ablest 
of authorities. Some are statesmen, some are educators, some are men of 
affairs. All are deeply conscious of the seriousness and the complexity of the 
issues they are considering. Each of them treats his topic with detachment 
and with intellectual ability of a high order. 

Also, all but two writers have delivered (or soon will deliver) radio addresses 
representing summaries of their articles. Beginning on February 4th last 


% as 
= 


xviii ForEworD 


and continuing through June 9th, this seri=s has been broadcast over the Red 
Network and affiliated stations of the National Broadcasting Company. The 
American Academy has welcomed this opportunity and records its apprecia- 
tion of the facilities afforded by the Natioral Broadcasting Company. Also it 
expresses its hearty thanks for the possibilizy of coöperation between the Acad- 
emy and the National Advisory Council on Radio in Education and the Ameri- 
can Political Science Association through teir joint Committee on Civic Edu- 
cation by Radio. It is a pleasure to recor also our gratitude to the special 
editor of this volume, Professor Thomas H. Reed of the University of Michigan, 
who in addition arranged and directed the zaries of radio addresses. 

A paper by the Honorable John Dickirson, representing the expansion in 
article form of his broadcast on May 26, wes to have been included in this vol- 
ume, but circumstances over which Mr. Dickinson had no control made it im- 
possible for him to complete the paper im time. Reprints of his broadcast 
address will in due time be sent to all subscmbers to the series and to any mem- 
ber of the Acaderfty or subscrtber to Tue Annas who desires a copy. 

Ernest Minor PATTERSON 
President 


The Constitution as an Element of Stability in 
American Life’ 


By Davin Prescort Barrows 


IEVERAL summers ago, Mr. John 
L. Garvin, in the London Observer, 
published an editorial entitled “Amer- 
ica Today Has a Great Fourth of 
July.” In the course of this article he 
said: 


The American Constitution plays no 
small part in advancing American pros- 
perity. Her great dead, as in no other 
country, still aid the living. That Consti- 
tution was deliberately framed with deep 
reasoning and farsighted judgment. What 
we call the British Constitution has been 
knocked about haphazard without any sort 
of thoughtful rebuilding, until it is now 
rather a ruin than a structure. 

Under the American system. only a large 
and settled majority of the whole people 
can alter the fundamental institutions of the 
country. This security promotes confi- 
dence and enterprise. Among ourselves, 
a constant sense of political uncertainty 
since the breakup of the old two-party 
system has become a factor seriously ad- 
verse to all our practical interests. 


This statement of Mr. Garvin seems 
to epitomize what we mean when we 
speak of the Constitution of the United 


1 For further discussion of the problems treated 
in this article, the reader is referred to: Andrew C. 
McLaughlin, A Constitutional History of the 
United States, 1985; Westel W. Willoughby, The 
Ethical Basis of Political Authority, 1930; Charles 
Warren, The Supreme Court in United States 
History, 1982; George Bancroft, The History of 
the Formation of the Constitution of the United 
States, 1882; John Burgess, Political Science and 
Comparative Constitutional Law, 1890; C. R. 
Burdick, The Law of the American Constitution, 
1922; W. W. Willoughby, The Fundamental Con- 
cepts of Public Law, 1924; H. V. Ames, “The 
Amending Provision of the Federal Constitution 
in Practice,” Proceedings of American Philo- 
sophical Society, LXIII (1924), 62-65; A. J. 
Beveridge, Life of John Marshall, 1919; Charles 
Warren, Congress, the Constitution and the 
Supreme Court, 1925.—Enitor’s Note. 


States as giving stability to American 
life. If we mean by stability, in the 
political sense, the unruptured contin- 
uance of political institutions, decade 
after decade and even century after 
century, much can be said for the con- 
stitutional system of the United States 
as the basis for that kind of unshaken 
political. order. In. fact, from the 
standpoint of essential permanency, 
the Constitution is the most remark- 
able organic law of any state in the 
world today. In the controversy that 
exists among us now as to whether or 
not it should be supported in its pres- 
ent framework and provisions, it must 
at least be admitted that for nearly 150 
years it has satisfied the American 
people so completely that they have 
seen no occasion to alter it greatly, and 
no movement for its overthrow or ex- 
treme alteration has previously threat- 
ened the Nation’s composure. 


ORIGIN or OPPOSITION 


The present outery against the Con- 
stitution is a very recent political fact. 
It seems to have arisen in the last fif- 
teen years, since the end of the World 
War. At least down to the end of the 
first decade of this century, there was 
no organized group important enough 
to draw any considerable degree of 
public attention, whose object was 
constitutional overthrow or change. 

This is the more extraordinary when 
we consider that decade after decade, 
both before our Civil War and after it, 
the American people absorbed an im- 
migration from European countries of 
extraordinary proportions, which came 
to the United States from countries of 
entirely different social and political 
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"order, but to whom the constitutional _ 


system of the United States seemed no 
less providential and acceptable than it 
did to American citizens of early stock. 
To English, Scots, Irish, Scandinavians, 
and perhaps particularly to Germans, 
the American system seemed the best 
of governments, and liberty under 
American law, the widest and most 
valuable liberty in the world. There 
were no more loyal Americans, nor any 
who contributed more eagerly to our 
public life, or who were more ready to 
give service in life itself, than these 
citizens of the United States, derived 
from the Old World. ; 

It would be incorrect to say that the 
present expressed contempt for and 
opposition to American constitutional 
principles is wholly to be charged to 
the population which has reached us 
from Europe in the last fifty years, but 
it is not too much to say that the source 
and origin of this dissatisfaction came 
with these later arrivals and that this 
dissatisfaction is based upon ideas and 
animosities European in origin, from 
which, happily, America was long free. 

It is too late today to regret that the 
flow of life from the Old World which 
did not readily adapt itself to the spirit 
of American life was not checked and 
stayed long before it was. That was 
not done. The disaffected population 
is here, and it must be persuaded of 
the essential worth of the American 
principles of government and of the 
freedom derived from these principles, 
if the contribution of this Nation to 
public law is to be maintained. For 
today, and, as I believe, as a conse- 
quence of an unchecked and uncom- 
bated circulation of European social 
philosophies, we have in this country— 
for the first time in its history—what 
have been usually called intransigent 
forces and intransigent parties. 

I repeat that this is a new phenome- 
non. Twenty years ago there was no 


nezd to argue for the defense of the 
Ccastitution. It was accepted uni- 
vessally, Today it is not, and there is 
litte probability that the American ` 
pezple will reach a state of agreement 
wich respect to the laws which create 
the state and control life, for a long 
time. In other words, a stability of 
po--tical principle which America en- 
joy2d for more than a hundred years 
has come to an end, and for an uncer- 
tai- period our public opinion may be 
expected to- be influenced by European 
socal and political conceptions and pos- 
sibly shaken by the force of social tem- 
pests that rise beyond the Atlantic 
Ocan. 


LDEQUACY OF THE CONSTITUTION 


For these reasons, if for no other, it is 
preittable for the American citizen to 
ref—ct upon the fact that from its or- 
gar. zation in 1789 down to the present 
yea, the Constitution of the United 
States has given a permanency to the 
Arerican public order without rival in 
the world. The Constitution proved 
adesuate to control a continental ex- 
parsion from the Atlantic to the Pacific 
Ocean. The thirteen original states 
bec=me forty-eight. The national ter- 
ritcty within the Union multiplied 
mazy times. The Constitution with- 
stocc] the issue of slavery and of a Civil 
War that was perhaps the most deter- 
mirəd and heroic war ever fought by 
any nation within itself. Few tests of 
government are more extreme than its 
ability to meet warfare and, in war- 
fare_ to display a concentration of gov- 
ernaig power and national support 
tha: both compel popular sacrifices and 
use these sacrifices effectively and with- 
out weakening of national fiber. In 
the all too frequent wars of this Re- 
pukiic, the Constitution has met this 
test again and again. 

Väth these facts in mind it is pre- 
mafure to say, as it is now repeatedly 
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said, that the Constitution is inade- 
quate to meet the tests of government 
under a strained economic order and in 
a highly industrialized age. As to 
this we cannot yet judge. Experience 
in the present crisis is too short. The 
crisis itself still defies analysis. It may 
be, as the expounders of Karl Marx’s 
philosophy prophesy, the final con- 
vulsion of an expiring order of capital- 
ism; but it may be something else. It 
may be merely an inevitable check in 
the process of industrialization. Some- 
thing like a world economy may re- 
turn. International commerce may, 
in a measure, be restored. After all, 
prohibitory tariffs, quotas, and gov- 
ernmental controls of trade are experi- 
ments of very recent origin, which have 
not as yet justified themselves or 
proved that they will take the place of 
a general economic intercourse between 
the peoples of the world. Under these 
circumstances, would it not be a pre- 
cipitate action, ill-advised and politi- 
cally reckless, to change the Constitu- 
tion, which has stood for 145 years, in 
order to meet disturbed conditions 
appearing in the last decade? 


STABILITY Requires Law 


The writer is convinced that there is 
no stable life in any type of society 
except in Law. This I believe is true 
everywhere, in barbarous societies as 
well as civilized. Primitive people 
build up defensive customs and prac- 
tices, usually supported by supersti- 
tious fears, which, while they may seem 
to us crude, ridiculous, and unprofit- 
able, are nevertheless protective bar- 
riers against lawless and oppressive 
action. Islamic society, which is 
highly favorable to the development of 
autocratic power in its rulers, neverthe- 
less controls this autocratic power by a 
body of law and through the restraint 
of counselors learned in this law. All 
attempts on the part of individuals to 


substitute genuinely autocratic power 
which can defy legal precedents which 
have become interwoven in the life and 
thought of subject peoples may be ex- 
pected to end in disaster. The initial 
ruthlessness of the Russian revolution 
lay in the cancellation of the entire 
body of Russian law and the proclama- 
tion of “all power to the Soviets”; that 
is, the attribution to small groups of 
propertyless workers of completely 
sovereign authority. The framers of 
the Massachusetts Constitution of 
1776 were not theorizing; they were 
standing.on a principle which had be- 
hind it all we know of political princi- 
ples, when they announced that their 
government would be “a government of 
laws and not of men.” 

Nothing disquiets the human mind 
more than for a man to feel that he and 
his fellows are confronted by ruthless 
power in which no legal right or priv- 
ilege may be pleaded. Just as man is 
not a solitary creature, so he is not in- 
stinctively an anarchic fellow. He 
wants social life, but he wants that so- 
cial life surrounded and defended by 
recognized precepts whose sanction is 
so strong, if not so ancient, that they 
cannot be successfully defied. 

It is truism that law should not only 
be definite, certain, and beyond the 
power of all or any to defy, but that it 
should also, as far as possible, be a sys- 
tem of rights and obligations that 
changes slowly, if it changes at all. 
The great principles of law that give 
assurance to society and merit its ven- 
eration are old—many as old as, or 
older than, the Ten Commandments. 


VOLUME or LEGISLATION 


One of the characteristics of modern 
society is the extraordinary develop- 
ment of the legislative or statutory 
power. It is primarily a phenomenon 
of the last hundred years. It came 
with the establishment of the repre- 
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sentative system, the transfer of law- 
making power to elective legislative 
bodies. This was democratic advance, 
but it resulted in the exaggeration of 
the legislative practice. It gave rise 
to the belief (ably advocated by the 
radicals of the Bentham school) that 
all human difficulties may be allevi- 
ated by statute making, and that the 
voice of the legislature is the voice of 
God. This conviction, which may be 
partly sound and partly naive, was 
never more in evidence than at the 
present time. There is no present-day 
compilation of statutes that is adequate, 
because the mass of material defies com- 
pilation and exceeds all human effort 
to keep it in order, in harmony, and 
abreast of its continual change. 

This rapidity and enormity of law- 
making is as characteristic of dicta- 
torial government as of democratic. 
The number of decrees issued by the 


National Socialist government in Ger-. 


many in less than three years is an ap- 
palling file. The American people are 
likewise imbued with this credulity 
which assumes that every reform can 
be enacted into a statute, that every 
provision of age-old law can be hap- 
pily improved by amendment. The 
number of laws enacted within the 
United States not only passes compre- 
hension; it surpasses belief. Ten thou- 
sand bills may be laid before a session 
of Congress. A state legislature may 
pass a thousand statutes at a single 
session. In fact, this is one of the most 
amazing extravagances of American 
political life. 


STABILITY oF CONSTITUTIONAL Law 


Nevertheless, the American people, 
with all their propensity to prodigality 
of statute making, have built up a mod- 
erating force. With the beginning of 
our constitutional era, they instinc- 
tively, or by happy choice, divided 
their law into two bodies utterly unlike 


in method of enactment, in relation to 
on another, and in their degrees of 
permanence. The first of these is con- 
stizutional Jaw: for the Federal Gov- 
errment, the Constitution of the Union; 
for state governments, similar consti- 
tutions. These constitutions deter- 
mine two things: the framework of 
government and the rights of demo- 


_ cretic participation in that government; 


and the body of civil rights and liberties 
which protect the citizen against off- 
cial action, be it state or Federal. The 
secondary body of law—statutes en- 
acted by Congress and by state legis- 
latares—is a revel of profusion and 
change; but the laws must be in accord 
with, and they must not violate the 
prcvisions of, constitutional law, 
wheather state or Federal. 

The stability or rigidity of American 
corstitutional law in the midst of such 
corstant practice of trial and error in 
stazute law is one of the most striking 
characteristics of our political life. 
The Constitution of the United States 
stil. consists of its original seven arti- 
cles, which, so far as they deal with the 
frame of government, have been modi- 
fied in only three important respects: 
the method for the election of the 
President, for the election of senators 
of the United States, and the time of 
meeting of Congress. The powers and 
limctations upon the Congress, as 
originally prescribed in Section 8, have 
been modified only by the additional 
power to levy an income tax, while the 
powers of the states under this Consti- 
tution have been affected only with 
respect to the right of suffrage and the 
rigt of the Supreme Court to protect 
the citizens of the states against state 
statutes depriving them “of life, lib- 
erty, or property without due process 
of law”; otherwise this Constitution 
stards in the terms in which it was 
drawn and submitted to the Ameri- 
can states in 1787. 
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The constitutions of the American 
states show greater modification. They 
have been frequently reënacted and 
extensively amended. Nevertheless, a 
comparative study of these organic 
laws over a period of 150 years shows 
how little they vary from one another 
or from time to time. 


Errects of CONSTITUTIONAL 
STABILITY 


In other words, the extraordinary 
thing about law in the United States is 
the permanency of those provisions 
which are embodied in constitutions, 
state and Federal. Does this indicate 
anything? Certainly, judgments of 
opposing character might be made. A 
critical estimate might argue that this 
stability checked experiment and sup- 
pressed originality; that an extraordi- 
nary talent for political invention was 
exhibited by the founders of our sys- 
tem, but that surprisingly little origin- 
ality or power of new creation followed 
in the century or more that succeeded. 
The period of active creation of the 
American state saw remarkable politi- 
cal achievements: the federal system, 
the presidential type of executive, the 
Senate, the Supreme Court, a separate 
civil service for the execution of Fed- 
eral laws. These were all original, as 
was the democracy which was organ- 
ized under these constitutions. For 
a while these institutions stood quite 
alone in the world. The United 
States, in its inception, was actually 
isolated by its republican form; but as 
a test of the value and the progressive 
character of these political inventions, 
it can be seen that the world has not 
merely adopted many of them but has 
generally moved toward them. It 
might be said that our statesmanship, 
having created so much and pro- 
nounced it good, rested from its labors. 

We might have expected wider ex- 
perimentation, particularly in the field 


of state government, for state systems, 
independent in their own spheres, cer- 
tainly offer a great field for trial; 
but that trial has been limited. Only 
within a matter of months has the first 
state ventured to adopt a single-cham- 
ber state legislature, although the re- 
publics north and south of us in this 
continent follow generally the principle 
of unicameral] state legislatures. Else- 
where we have borrowed from abroad. 
The initiative and referendum, estab- 
lished in many states, we took from 
Switzerland. Civil service reform was 
achieved in England, and inspired the 
corresponding moVement in this coun- 
try. 

Other and far different judgments 
could be passed upon the immobility 
of our constitutional Jaw, but in any 
case it must be admitted that the Consti- 
tution has remained largely permanent 
and unmodified, becoming sacrosanct 
with the passage of time and proving 
its adequacy in successive crises of the 
Nation. Has this fact had its influence 
on the stability of our life? Is it possi- 
ble to believe that it has not? 


Process OF AMENDMENT 


For those who believe that our sys- 
tem of constitutional law is unduly 
rigid and at the same time that it is 
inadequate to meet present conditions, 
the slow and laborious method of modi- 
fying the Federal Constitution un- 
doubtedly stands in their way. It is 
undeniable that the Constitution of the 
United States is one of the most diffi- 
cult, perhaps the most difficult, bodies 
of law to alter or amend. The process 
is slow; it requires a series of repeated 
independent actions, and only extraor- 
dinary majorities can effect the change. 
It must be recognized that an effective 
way to modify constitutional law is a 
political necessity. Otherwise, in the 
absence of a legal means of change, 
there is no recourse except in revolu- 
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tionary action. And it might be ad- 
mitted, further, that our amending 
process is more difficult than it should 
be. Following the adoption of the 
Thirteenth, Fourteenth, and Fifteenth 
Amendments (the last ratified in 1870), 
there was no proposed amendment that 
succeeded until 1913, when the income 
tax was authorized, and, in the same 
year, the Seventeenth Amendment was 
passed, providing for the direct popu- 
lar election of senators. Meanwhile 
over forty years passed, and the im- 
pression grew among political scientists 
that the Constitution was probably 
beyond the effective means of the Na- 
tion to alter or enlarge. The effect 
was somewhat disquieting, at least to 
the student mind. One of the most 
eminent professors of public law in this 
country, in 1893 suggested a modifica- 
tion of the amending process making 
change more feasible. He felt that 
what he defined as the “organization 
of the state within the constitution” 
might be too rigid in our own. He 
said: 


When a state cannot so modify and 
amend its constitution from time to time 
as to express itself truthfully therein, but 
must writhe under the bonds of its consti- 
tution until it perishes or breaks them 
asunder, this is again indisputable evidence 
that the law of its organization in the con- 
stitution is imperfect and false.? 


Professor Burgess felt that the error 
lay in the “artificially excessive majori- 
ties required in the production of con- 
stitutional change,” and he proposed 
what he thought was a better way of 
“securing deliberation, maturity, and 
clear consciousness of purpose without 
antagonizing the source of power in the 
democratic state.” This was by a 
repetition of the vote on a proposed 


amendment, to be taken by Congress . 


2 John W. Burgess, Political Setence and Com- 
paratine Constitutional Law, Vol. I, p. 151. 


=> 


in joint session, and to be voted again 
after the election of a new House of 
Representatives, the amendment then 
to be submitted to the states for ac- 
ceptance or rejection by joint assembly 
of tae two houses of their legislatures, 
in which the vote of each legislature 
should have the same weight in the 
count as it had in the election of a 
President of the United States. This 
was perhaps one of the most liberal al- 
terazions in the method of amendment 
ever proposed by an American jurist or 
scholar. Even so, this method would 
defeat precipitate action, for it would 
involve at least two successive Con- 
gresses; an election intervening be- 
tween the first and the second would 
necessitate all together several years of 
time. 

However, subsequent to the expres- 
sion of the above view, the process of 
amendment became active. The year 
1913 as has been noted, saw two 
amendments ratified. In 1919 the 
Eighteenth Amendment (the liquor 
proh_bition amendment) was adopted, 
and :n 1933 it was repealed. Amend- 
ment Nineteen gave nation-wide suf- 
frage to women in 1920; while the pro- 
posed amendment giving Congress 
“power to limit, regulate, and prohibit 
the abor of persons under eighteen 
years of age” failed of ratification be- 
tween 1925 and 1933, no more than 
ninetzen states out of the thirty-six 
necessary for its adoption having ap- 
proved the proposal. By 1933, all 
of the forty-eight states had ratified 
the Twentieth Amendment ending the 
terms of the President and the Vice- 
President at noon on the 20th day of 
Januery, and fixing the assembly of 
Cong-ess for noon on the 8rd day of 
Januery, unless Congress shall by law 
appomt a different day. This history 
of the Constitution in the last twenty- 
two years demonstrates that it is not 
unmo-lifiable by the present law, when 
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the object sought has been sufficiently 
advocated and canvassed and has fixed 
itself in the convictions of the American 
people. 


CHANGES ADVOCATED 


We are now at a point in our history 
where there will be strongly advocated 
either a general amendment extending 
the powers of Congress to legislate in 
fields heretofore reserved to the states, 
or an amendment so simplifying the 
procedure of amendment itself that a 
single Congress, during the two-year 
period of its life, may be able to enact 
and secure ratification of its measures at 
variance with the Constitution within 
the short term of its own election. 

The first of these amendments would 
greatly modify and might even destroy 
the federal system, effecting a central- 
ized government for the Nation and re- 
ducing the state governments to mere 
agencies of local administration. It is 
a change advocated by reason of the 
superiority of national citizenship over 
state, by reason of the growing interre- 
lationship of American interests and 
particularly of American industrial 
development, and by reason of the suc- 
cess of the Federal administration in 
enlarging its powers, its numbers, and 
its influence so as to affect so many as- 
pects of American life. The change is 
also supported by much of contem- 
porary state alteration abroad: the se- 
vere unification of power in Rome over 
Italy, the abolition of the German 
Länder, and the concentration of the 
full power of the state in the National 
Socialist Party at Berlin. It is worth 
inquiry, however, whether these con- 
temporary changes elsewhere have been 
induced by reasons which should make 
an appeal to America, or whether they 
have been made to secure objectives 
absent from the intentions of the 
American people. 

The gain or advantage both in leav- 


ing things as they are and in altering 
them, as is proposed, probably will be 
brought very forcibly to American at- 
tention in the months that lie immedi- 
ately before us. If either of the above 
changes takes place, it will undoubt- 
edly convert the American govern- 
mental system into something quite 
different from what it has been hereto- 
fore. A change so profound should not 
be achieved by merely momentary 
majority opinion. It seems well, there- 
fore, that the present difficult and even 
dilatory method of amending the con- 
stitution should be preserved. I say 
this is well, while I admit that this view 
may oppose the pretensions of democ- 
racy. If by democracy we mean the 
absolute realization of the will of no 
more than one more than half of the 
Nation over the rest of the Nation, 
the present method is undemocratic. 
But in defense of a view that democracy 
is not a mere count of noses, it may be 
pointed out that law must have the as- 
sent and approval of more than half of 
the population affected, and in some 
eases of much more than half, if it is 
to be enforced and respected. It is one 
thing to allow a bare majority vote to 
determine the choice of the President 
or other officials; it is another thing to 
adopt, by a bare majority expression, 
a legal modification of the structure 
and basis of government. Americans, 
while professing complete attachment 
to the principles of democracy, have 
never gone so far as this. They have 
stopped short of logical conclusions, 
and while some will insist that their 
position is illogical, others will find in 
it an expression of political wisdom. 


Errects oF FLEXxIBILIty 


I think it can be insisted that while a 
constitution should be sufficiently flex- 
ible in the manner of modification to 
meet with sufficient promptness an 
undeniably overwhelming body of opin- 
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ion, it should not be so easily modifia- 
ble as to enable revolution to be accom- 
plished precipitately under its legal 
provisions. The past decade will be 
notable for the number of constitutions 
which have been overthrown. In one 
case at least, this has been accom- 
plished by violence which avowedly 
and frankly abolished, in the hour of its 
triumph, all existent government and 
law. The slate was wiped clean in or- 
der that an entirely new construction 
of government and society might be 
written thereon. 

This is the methdd advocated by the 
Communist Party, but it is not the 
usual method, or the method which, 
seemingly, most revolutionists would 
approve. They desire the advantage 
of effecting their revolutionary pur- 
poses under cover of law. They recog- 
nize that this method, in its influence 
on public opinion, has for themselves 
a great advantage, and they exhibit 
care in preserving this advantage. 
Certain recent revolutionary changes 
show that this can be done if the 
process of amending the constitution is 
an easy one. 

The method is particularly, I would 
say, the method of Fascism. In the 
fundamental law of the kingdom of 
Italy there was no specific provision for 
amendment, and the practice found 
justification in political theory that the 
constitution could be altered by the na- 
tional legislature with royal approval. 
That is, the method was indistinguish- 
able from the enactment of ordinary 
law. When Mussolini and his Fascist 
organization gained power in Italy in 
1922, it was possible to affirm that they 
accomplished the changes in Italian 
political society, including the complete 
suppression of parliamentary govern- 
ment and the representative system, 
without violating the fundamental law. 
Step by step these changes could be 
brought about without legally voiding 


the constitution. It was the simple 
method of amendment that made this 
poszible. 

Much the same thing happened in 
Germany after Hitler’s appointment 
to the chancellorship in 1933. By the 
Republican Constitution of Germany, 
amendment was possible by a statute 
that received the support of two thirds 
of the actual membership of the na- 
tional legislature. This vote by a con- 
stititional majority, the Verfassungs- 
meh-heit, was an easy way to alter the 
constitution, particularly in the direc- 
tion of the centralization of power in 
the national government, which most 
part.es desired as a means of strength- 
ening their expected achievement of 
power. In Germany in 1932, the 
writer was advised that the Verfas- 
sungsmehrheit had been employed about 
one hundred and seventy times in the 
twel-e previous years, either to alter 
some provision of the constitution it- 
self or to give constitutional validity 
to statutes which might be incompati- 
ble with the limitations or the pro- 
visions of that constitution. This 
extreme flexibility, this fact that the con- 
stitution could thus be modified with- 
out reference to the German Länder 
or ta the German electorate, made it 
possible for the National Socialist 
Party to abolish the Weimar Constitu- 
tion by the statutory enactments of a 
parliament which it finally controlled. 

Th2se are recent examples. They 
merit consideration far beyond the 
states in which they took place. They 
woulc seem to be a warning against 
the undue ease of the amending process, 
unless a people is reconciled to seeing 
their fundamental law violently al- 
tered in the momentary sweep of po- 
litical panic and distraction. 


PROTECTION OF INDIVIDUAL LIBERTIES 


The Constitution of the United 
States, however, like the entire con- 
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stitutional structure of this country, 
does far more than give security to the 
existing organization of government. 
It also provides a domain of civil rights 
and liberties upon which neither execu- 
tive nor legislative power can success- 
fully encroach. Perhaps this is the 
most important thing to make secure, 
because if the civil and political rights 
of a nation are 'fully maintained, mis- 
takes with regard to the government 
and administration made during a 
period of excitement may be repaired. 
In other words, if we are to have what 
we may call free government, there 
must be unassailable individual free- 
dom back of supposedly free institu- 
tions. The really significant thing in 
the American Constitution is this pro- 
tection which it throws around in- 
dividual liberties. 

In this respect the document is less 
original than it is in its form of govern- 
ment, for its body of rights is a com- 
pilation of laws that had been long 
known, tried, and possessed. They 
had been brought to America by the 
English colonists and given a new via- 
bility on virgin soil, but they were 
largely British in their origin. If one 
will examine a selection of the docu- 
ments of English constitutional his- 
tory, I think he must be struck with the 
fact that there is little statutory pro- 
vision in the history of the British 
Constitution determining the frame of 
the government itself, but a great 
number of documents establishing 
British freedom. The framework of 
government was the result of practice, 
tradition, and gradual development 
crystallizing into what the British 
came to call constitutional practices or 
laws. One finds no written provisions 
that determine the place and position 
of the British King or of the ministry, 
or of the organization of Parliament 
itself, until we come to the Act of 1910; 
but throughout these documents of 


English history, commencing far back 
in the Norman period, are charters, 
constitutions, and bills of rights for the 
establishment of class or individual 
liberties against the encroachment of 
royal power. These apparently were 
the provisions which experience taught 
Englishmen should be explicitly stated 
in written form, should be sworn to and 
covenanted for and maintained through 
all struggles and vicissitudes of the na- 
tion itself. 

In large part these were the rights 
which the American colonists pos- 
sessed, maintained in war, and reéstab- 
lished under their é6wn laws. Having 
successfully thrown off allegiance to the 
King and having adopted republican 
institutions, they enacted them afresh 
as a protection against those very re- 
publican organs of government which 
they themselves had instituted. They 
did more than this; they developed a 
practice which was also English in its 
origin, of relying upon the courts for 
enforcing the protection which these 
laws gave; but they went further than 
any other people in extending this pro- 
tection through the courts against the 
infringement of their rights by their 
own elected representatives. F 

This has been the American system 
for considerably more than a century, 
and whether the security it affords is 
to be praised, or whether, as some con- 
tend, it is a security to be deplored, it 
is none the less the most definite, as- 
sured, and powerful security against 
the illegal action of government en- 
joyed by any people in the world. 
Tf this particular thing does not repre- 
sent the greatest contribution which 
the American Nation has made to poli- 
tics and public law, what, it may be 
asked, can be substituted in its place? 


. PRESERVATION OR DESTRUCTION? 


Man, considering the dangers which 
have always surrounded the life of 
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the species, is a tortured animal, He 
has always been on the defensive from 
the time of the cave man to our present 
day. Superior forces have always been 
organized against him to rob him, to 
oppress him, and to destroy him. And 
some of the propensities most disturb- 
ing to his welfare have always operated 
in his very midst and in his own com- 
pany. He has had to cultivate at all 
times the art of security, and in a 
measure he has attained security, 
though the promise of his achievement 
is less encouraging than it was less than 
a generation ago. On that long de- 
veloped and highl} cultivated’ instinct 
of security he must still rely, not only 
against external opponents but against 
the foes of his own household. He is 
ever seeking for stability, but the rest- 


lessness of his spirit, the venturesome- 
ness of his character, and what Hobbes 
described as a constant “seeking for 
power after power that endeth only in 
death,” disturb that stability and al- 
ways will. Man moves first one way 
and then the other; and if this process 
prevents his stagnation and the decay 
of àis society, it also fills his life with 
danger and often frustrates the meas- 
ures he may take for his orderly prog- 
ress and protection. Only abiding 
adkerence to certain principles of 
law will save him from destruction. 
Ths body of principles he must pre- 
serve and defend. Life itself is not too 
much to sacrifice in their behalf. For 
the American people, these principles 
seem to be embodied in the Constitution 
of tae United States. 
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The Spirit of the Constitution ! 


By Wrutiam Harp 


HE Constitution has a spirit as 

well as a body. The body can 
be amended. It has been amended 
in times past. It doubtless will be 
amended frequently in the long times 
to come. Such amendments do not 
change American institutions in any 
basic respect. Truly fundamental changes 
in those institutions can occur only if 
the amendments reach to the Constitu- 
tion’s spirit. 

What, then, is that spirit? 

An approach to the answer to that 
question can be made most effectively 
through considering the most mo- 
mentous change that was made in the 
social life of the American colonies by 
the War of Independence. It was a 
change in the attitude toward religion. ? 
It was a change in the attitude toward 
the spirit of man. 


RELIGIOUS FREEDOM IN THE 
CONSTITUTION 


The colonies had continued to be 
agitated by religious intolerances and 
discriminations. Established churches 
—established, by discriminatory law— 
had flourished and had levied tolls 
upon believers and unbelievers alike. 
Religious tests had admitted some 
citizens to office and excluded others. 
In Maryland, founded by Catholics, 


1 In addition to works cited in this article, the 
reader is referred to Nos. 21, 86, 94, 104, 173, 
181, 259, 261, 289, 300, and 308 in the bibliog- 
raphy at the end of this volume of THE ANNALS 
for further discussion of problems treated in this 
article-—Eprtor’s Nors. 

2 For much of what is said here on the point of 
the importance of the religious question during 
the Revolution, the author is indebted to J. 
Moss Ives, The Ark and the Dove, 485 pp., New 
York: Longmans Green & Co., 1936. 
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the coreligionists of the founders were 
debarred by law from the public serv- 
ice. It was not our settlement in the 
New World, it was our War of Inde- 
pendence from the Old World, that 
cleared the American air of all such 
violations of the freedom of the spirit. 

Maryland, for instance, sent its 
most distinguished Catholic, Charles 
Carroll,» to the Revolutionary Conti- 
nental Congress. Mr. Carroll was 
ineligible, because of his religion, to 
any office in Maryland. His fellow 
citizens nevertheless found him ap- 
propriate to the new work in hand. 
He signed the Declaration of Inde- 
pendence on behalf of Maryland—and 
on behalf of something more. Long 
afterwards, in a letter to George 
Washington Custis, he said: “When I 
signed the Declaration of Independence 
I had in view not only our independ- 
ence from England but the toleration 
of all sects and the communicating to 
them all equal rights.” 

Let it be remembered that even 
John Jay, first Chief Justice of the 
Supreme Court after the subsequent 
formation of the Constitution, had 
written a violent diatribe against 
Catholicism. Let it be remembered 
that the animosities of Anglicans 
against Congregationalists and of Con- 
gregationalists against Anglicans had 
been still at a high pitch of mutual 
suspicion and dislike and reprisal. 
Let it be noted, then, that Charles 
Carroll’s discernment of the new nature 
of the new American era turned out to 
be, within a short time, totally correct. 
His anticipations were verified in 1787 
in the Sixth Article of the Constitution 
in the words, “no religious Test shall 
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ever be required as a Qualification to 
any Office or public Trust under the 
United States”; and in 1789 in the 
First Amendment to the Constitution 
in the words, “Congress shall make no 
law respecting an establishment of 
religion, or prohibiting the free exercise 
thereof.” 


“SOVEREIGNTY OF THE PEOPLE” 


But this new enlargement of mind 
on the subject of religion was accom- 
panied by a recurrence to social views 
which outstanding and authoritative 
exponents of religion long had taught. 
Among such views was the doctrine of 
the “rights” of the individual—rights 
derived not, as in official English 
thought, from Magna Charta or from 
any other charters wrung from kings, 
but, on the contrary, from the natural 
law of a divinely created universe. 
The distinction is one that has eternal 
consequences, and it was amply recog- 
nized by the leading intellects of our 
Revolutionary struggle. 

Thomas Jefferson, for instance, in 
the Declaration of Independence, did 
not say simply that men were pos- 
sessed of certain rights. He said that 
they had been “endowed” with certain 
rights “by their Creator.” And it was 
thereupon—and only thereupon—that 
he could and did speak of them as 
“unalienable.” 

And Alexander Hamilton said: ‘“The 
sacred rights of mankind are written as 
with a sunbeam in the whole volume of 
human nature by the hand of divinity 
itself and can never be erased or ob- 
secured by mortal power.” 

It is obvious that both Jefferson and 
Hamilton were speaking of rights in the 
secular sphere. It is equally obvious 
that they were deriving them from the 
spiritual sphere. And thus they came 
—and only thus—to the doctrines of 
the sovereignty not of “the state” but 
of “the people.” That doctrine can- 


noz be eradicated from the Constitu- 
tioa of the United States without 
destroying not merely its body but its 
spirit too. It is a doctrine which in 
the seventeenth century the Italian 
theologian Bellarmine stated in the 
words, “The people never so transfer 
ther power to the King as not to 
retain habitual power in their own 
hards.” And at about the same time 
the Spanish theologian Suarez simi- 
larky said that the people, if they so 
please, “retain the supreme govern- 
meatal power in themselves, not having 
transferred it to any Prince.” But 
this is nothing but “the sovereignty of 
the people,” implying and even neces- 
sitating a system of “delegated pow- 
ers™ and “reserved rights.” 

Such speculations originated in the 
hal of the theologians in Europe. 
They grew to constitutional embodi- 
merts in the halls of statesmen on 
these shores. James Wilson, one of 
the central luminaries of the Constitu- 
tional Convention of 1787, denied that 
Blaekstone was right in defining law as 
a “cule of action prescribed by some 
superior which the inferior is bound to 
ober.” He said that the origin of 
huran law is in the people. He said 
that the idea of a superior in the field of 
hurcan law is “unnecessary, unfounded 
and dangerous.” 

Taat same desire to strip the state of 
all ettributions of primary ‘‘superior- 
ity” was evidenced when the Tenth 
Amendment to the Constitution was 
resolved upon by the Congress, in 1789. 
As originally reported to the House 
of Hepresentatives, that amendment 
stated that “the powers not delegated 
to the United States by the Constitu- 
tion, nor prohibited by it to the States, 
are reserved to the States respectively.” 
The House of Representatives care- 
fully added the words “or to the peo- 
ple.” It wished no misunderstanding. 
The Constitution perfected by our 
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Revolutionary forefathers, consisting 
of seven articles and ten amendments, 
might have begun with the words “We 
the States” and might have ended with 
the words “the States respectively.” 
It in fact began and begins with the 
words “We the people” and ended 
and ends with the words “or to the 
people.” 

Innumerable conclusions flow from 
these considerations. The chief of 
them is this: 

“The people” is an abstraction which 
in practice means individuals. The 
political preoccupation of the Constitu- 
tion of the United States is fundamen- 
tally centered upon the rights, the 
reserved rights as well as the declared 
rights, of “the people.” It follows that 
its social preoccupation is centered 
upon the preservation of the personali- 
ties of the individuals of whom “the 
people” is composed. When we say 
“the spirit of the American Constitu- 
tion” and when we say “the sacredness 
of individual personality,” we say the 
same thing. 


Drvision or Powrrs 


It is in this light that the Constitu- 
tion’s famous “division of powers” 
must be—in part, at least—examined. 
The Constitution takes care that no 
personalities of citizens shall too much 
dwarf the personalities of other citi- 
zens, whether in or out of office. 

Might the Legislative seek to monop- 
olize the allegiance or to purchase the 
good will of citizens through the elec- 
tioneering enforcement or abatement 
of its own laws? It finds itself met by 
the fact that the laws are enforced by 
an independently chosen Executive. 

Does the Executive desire not only 
to enforce the laws but to make them? 
It finds itself met—at long last, even 
if not at once—by the personalities of 
the members of an independently 
chosen Legislative. 


Does the Legislative or the Execu- 
tive exceed the Constitution enacted 
by the people themselves? There is 
encountered a Judiciary sworn espe- 
cially to support the Constitution and 
holding office for life. 

Does the Judiciary depart from the 
common sense of the general mind in 
the interpretation of the Constitution? 
Not many years can elapse before it is 
again brought into harmony with that 
mind through its appointment to office 
by the Executive with the advice and 
consent of the upper house of the Legis- 
lative. . š 

This system of many masters, none 
of whom can be despot, is not designed 
in the first instance to produce a strong 
government. It is designed in the first ` 
instance to make possible the emer- 
gence and the perpetuation of strong, 
unintimidated characters among citi- 
zens. It is only from the strength of 
the characters of citizens that it is 
hoped that the government may acquire 
strength. 

The same analysis can be applied to 
the division of powers between the 
central government on the one hand 
and the states and localities on the 
other. The result of this division is 
not in the first instance further effi- 
ciency. Jt is in the first instance 
further individuation both of men and 
of places. In truly centralized coun- 
tries there is a capital city and there 
are “provinces.” Inthe United States, 
California is not a “province.” It is a 
psychological entity on its own account. 
And Chicago does not suffer from the 
political or thereupon the psychical 
inferiority complex with which Liver- 
pool gazes at London. Chicago sees in 
itself a personality which dims Wash- 
ington and which it contrives to hope 
will dim New York. 
°” Our states are stars. Our localities 
are by way of being at any rate a 
luxuriant array of asteroids. They 
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shine in some degree, and in a high 
degree, by their own light. And to 
what end? To the end that the human 
beings in them may not become the 
mere moons of the light of others. 


THE SPIRIT VERSUS THE LETTER 


Does it thereupon follow that the 
system is perfected for all time? In 
its spirit, yes. In its body, no. And 
“no” in the name of every impulse in 
the veins and brains of the men who 


- madeit. As they reverenced individu-, 


ality, so they detested all impediments 
to individuality. They indireetly and 
yet pointedly evidenced that detesta- 
tion in their treatment of slavery in the 
Constitution. Four times in the course 

` of the seven articles of the Constitution 
they were obliged to pay acknowledg- 
ment to the existence of slavery in the 
United States. Yet so repugnant was 
slavery to the spirit of the Constitution 
that nowhere in those seven articles 
does the word “slavery” or the word 
“slave” occur. Indirections are sought, 
such as “other persons” in contrast to 
“free persons.” Those indirections are 
the prophecy of the Thirteenth Amend- 
ment whereby slavery was extirpated 
among us. 

The Whig Party could not perceive 
the spirit which animated those indirec- 
tions. It perceived only that the letter 
of the Constitution acknowledged slav- 
ery. In its platform of 1856 it said: 


The Whigs of the United States have no 
new principles to announce, no new plat- 
form to establish, but are content to broadly 
rest—where their fathers rested—upon the 
Constitution of the United States, wishing 
no safer guide, no higher law. 


The Whig Party bent its knee to the 
letter of the Constitution—to the letter 
that killeth. It ignored the spirit— 
the spirit that giveth life. Its desiré 
to “rest” in the letter of the Constitu- 
tion was its eternal rest in its political 


grave. It gave way to a party which 
was constitutional with the living 
breath of the Constitution. 

Shall we say that no similar mo- 
ments will arise? 

‘he free man of 1787 found his 
personality typically and reasonably - 
adequately expressed in land which 
roughly sufficed for his sustenance and 
wh:ch was his in sole title and sole 
control, Shall we say that he is en- 
tire satisfactorily succeeded by em- 
ployee number 8197 who is in a job or 
on the street by the unrestricted will 
of another? Or by a stockholder 
whose corporate property has been 
subzilized beyond all effective control 
by kimself and his fellow stockholders? 
Or by a farmer the prices of whose 
products have become the toys of a 
morstary game played for purposes 
quite disassociated from the interests 
of azriculture? 

Ssall we say that persons in such 
situations are really fully personali- 
tiesi Shall we say that their person- 
alitizs are not impaired and abridged? 
Shak we say that the letter of the 
Constitution demands that those im- 
pairments and abridgments be main- 
tained? The answer is that the spirit 
of tze Constitution demands that, if 
they exist, they shall some day, some- 
how. be removed. 

It also demands, nevertheless, that 
they shall not be removed by the sub- 
stitution of new tyrannies. What 
shall it profit a man if in order to save 
his =oul from the dominance of a 
money-chaser he surrenders it to the 
dominance of an office-seeker? 


Pervasive CHARACTER OF THE 
CONSTITUTION 


The Constitution’s spirit rejects the 
whole principle of dominance. In our 
politieal life it gives us a scheme of 
divid=d powers which subordinates 
solitary dominance to multitudinous 
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individuality. Is such a scheme inap- 
plicable to our economic life? Is it 
impossible that we shall have. there, 
too, a division of powers? Is it im- 
possible that we shall have there, too, 
a simultaneous coherence of structure? 
Is it impossible that we shall again 
produce a James Wilson and a James 
Madison who in an economic incarna- 
tion will know how to be the archi- 
tects of a new secure freedom of eco- 
nomic personality? 

Is it impossible? Not if the Con- 
stitution really lives. Surely we 
should always remember that the Con- 
stitution was not merely an act of po- 
litical science. It was an act of faith. 


Mr. Hamilton, who signed it, did not 
hesitate, as we have seen, to derive its 
spirit from rights assumed to exist in 
the soul of men by act of God. The 
soul of man makes no distinction be- 
tween the parts of life. It does not 
inhabit the political part and ignore 
the economic part. The soul of man 
pervades all life, entire. So, then, 
does the soul of the Constitution. It 
pervades it, establishing freedoms, 
dreaming new freedoms, and, when it 
has dreamed them, seeking them, un- 
sleepingly seeking them, till, in the 
fullness gf time, it finds them. 

. This is “reaction.” This is ‘“‘revo- 
lution.” This is the Constitution. 
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The Constitution and the States* 


By ALBERT C. Bircum 


OLITICAL philosophers have for 

ages debated the relative claims of 
the individual and the state. In 
American politics this has taken the 
form of a contest between the claims 
of the local community organized into 
a state and the claims of the nation 
organized into a federal government. 
The colonies grew into states and as 
states they formed a federal union. 
They created, as our Supreme Court 
has said, “an indestructible Union of 
indestructible States.” 

The problem that confronted our fa- 
thers when they came to form an in- 
destructible Union of indestructible 
States was how to reconcile liberty 
and law; how to protect those rights of 
free men for which they had given 
their blood and treasure; how to make 
liberty ordered liberty; how to recon- 
cile individual freedom with strong 
and effective government. They did 
this by establishing limitations upon 
official powers, by defining the rights 
of the state and the rights of the union. 

Thus it will be seen that the fed- 
eral system came into existence not as 
a superstate but as a union of states. 
Its very name tells the story. The 


* We are deeply indebted to Mr. David C. 
Winebrenner 3d, Secretary of State of Maryland 
under Mr. Ritchie from 1925 until 1935, and Mr. 
Ritchie’s cousin and executor, who has so gen- 
erously devoted himself to the preparation of 
this article from Mr. Ritchie’s speeches and State 
papers. The language is entirely that of Gov- 
ernor Ritchie, except the use of connective 
phrases to make the transition from one quota- 
tion to another somewhat smoother. 

For further discussion of the problems treated 
in this article, the reader is referred to Nos. % 12, 
32, 52 66, 89, 133, 175, 234, 275, 290, and 300 
in the bibliography at the end of this volume of 
Tae Annats.—Eprror’s Nore. 


_ units of the system were strongly indi- 
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vidualized states, keen then to retain 
their strength, as they should be keen 
now to continue it. The states indi- 
vidually surrendered and collectively 
granted all the real powers the Fed- 
eral Government has or ever can have, 
except by three-fourths consent. 
And let us always remember that the 
states formed the union, and not the 
unzon the states; that it was inde- 
strictible states forming an indestruc- 
tible union. 


CONSTITUTIONAL LIMITATION OF 
FEDERAL GOVERNMENT 


"Nhat we have, then, is an inde- 
strictible union of indestructible 
states, with the rights of the union 
clearly defined and limited. These 
definitions and limitations, with some 
exceptions, stood from the beginning 
and still stand. They are still the 
lav of the land; still the soul of our 
constitutional system. My argument 
is shat we have been forgetting this, 
and by processes of amendment, sur- 
rerder, acquiescence, and indifference, 
are so building up the Federal Gov- 
errment at the expense of the states 
thet we are not only weakening the 
states but are in danger of weakening 
the whole national structure; and that 
in this process we are infringing upon 
anid endangering the rights and lib- 
erties of the individual—rights which 
the founders tried to protect, and the 
protection of which has made us a 
free nation and a great nation. 

The one thing against which the 
founders sought to protect the states 
was every form of Federal invasion 
and aggrandizement, After the Con- 
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stitution had been submitted to the 
thirteen states a number of them saw 
that this protection was not sufficient- 
ly certain, and particularly that there 
was no specific guarantee of those 
inalienable rights of liberty which 
bulked so large in the Declaration of 
Independence. The adoption of the 
Constitution, therefore, was condi- 
tioned on the acceptance of those 
amendments which we know as the 
Bill of Rights, and which in truth are 
the world’s greatest charter of human 
liberty. They are the very essence of 
what we call states’ rights. 


Meanrinc or Stares’ Ricuts 


The term “states’ rights,” however, 
is not a particularly well-chosen one. 
It harks back to the Civil War and 
bears the label of a lost cause, a cause 
that no one would revive. Yet it has 
been the symbol of those who take 
the side of the states against advanc- 
ing and encroaching federalism of any 
kind—the side of less government 
against more government. It is so 
applied today, although I would 
rather adopt a term which would seem 
to me more expressive, such as “state 
duty,” or “state responsibility,” or 
“local self-government.” 

It is, however, important not to 
misunderstand or misconceive the 
phrase, and to remember that it has 
meant different things at different 
periods of our history. Woodrow 
Wilson said in his Constitutional Gov- 
ernment: 


The question of the relation of the states 
to the Federal Government is the cardinal 
question of our constitutional government. 
At every turn of our national development 
we have been brought face to face with it, 
and no definition either of statesmen or of 
judges has ever quieted or decided it. It 
cannot, indeed, be settled by the opinion of 
any one generation, because it is a question 
of growth, and every successive stage of 


. 


our political and economie development 
gives it a new aspect, makes it a new ques- 
tion. 

In Jackson’s day the term involved 
opposition to a central or national 
bank. In Calhoun’s day it involved 
the right of a state to nullify an act 
of Congress which it declared un- 
constitutional. In the Civil War it 
involved nullification plus the right of 
a state to secede from the Union. To- 
day the term involves the right of the 
states to a greater degree of local self- 
government as against the increasing 
tendency to centralization in the Fed- 
eral Government. Today it involves 
the duty of the states to resist the 
tendency of the Federal Government 
to deprive them of the right of local 
self-government and to centralize in 
the Federal Government more and 
more of the functions which constitu- 
tionally and traditionally belong to 
the states. It involves the right of 
the states to settle their home affairs 
at home and not to be deprived of this 
right by the Federal Government or 
by the other states acting through the 
Federal Government. 

There are doubtless some who be- 
lieve that the country has outgrown 
state lines entirely, and who think 
that each locality has become so de- 
pendent upon every other locality, and 
that the poorest state adds so directly 
to the wealth of the richest state, that 
the whole country can be better gov- 
erned through Federal centralization 
than by preserving the autonomy of 
the states. That, of course, is the na- 
tionalist view, rejected by the United 
States Constitution, and all who 
would like to see it adopted are per- 
fectly free to urge it through the legal 
and orderly method of amending the 
Constitution; but at least I for one 
cag see no benefits to be gained by 
surrendering the fundamental and his- 
toric principle on which the dual sys- 
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tem of government under the Ameri- 
can Constitution was evolved. 


Tue Issus FACED BY THE FOUNDERS 


The danger that threatened us at 
the beginning, when our founders þe- 
gan with this simple and unique sys- 
tem of state and federal sovereignties 
under the Constitution, was not that 
the states might lose the position 
which the Constitution guaranteed 
them. It was not that the states 
might fail to meet and fulfill their 
duties and responsibilities. It was 
not that the very existence of the 
states, within thé sphere reServed to 
them, was imperiled by the encroach- 
ments of the Federal Government. 
The Federal hand had not then 
touched a single one of the things 
which were originally intended to be 
state domain. Federal direction or 
supervision over railroads, big busi- 
ness, labor unions, highways, educa- 
tion, suffrage, lotteries, motherhood, 
infant hygiene, health, agriculture, 
food, drugs, narcotics, vice, morals, 
liquor, and all the rest, had not, in the 
beginning, been thought of. 

The danger then was not to the 
states at all. It was to the Federal 
Government. The danger was that 
the states, jealous of their sovereignty 
and fearful of its loss, might weaken 
the national structure until it crum- 
bled, as the Confederation had crum- 
bled, and thus destroy the Govern- 
ment’s ability to govern the country. 
So the absorbing question, the vital 
question, was, were we to be a nation 
with national powers in a Federal 
Government supreme within its dele- 
gated sphere; or were we to be a com- 
pact or confederacy of states, each not 
only sovereign within its own reserved 
sphere, but each with its right also to 
refuse to obey and to nullify acts of 
the Federal Government within the 
national sphere? That was the issue 


in the early days of the Republic. 
Ard the survival of the structure of 
our National Government as a thing 
supreme and therefore enduring with- 
In its sphere was the work of one man, 
to whom the believers in the American 
form of government will forever owe a 
dedt of gratitude—John Marshall. 

Now, what is an indestructible 
stete? It is, first and last, a state 
wkich has the fullest measure of local 
sel-government. It is a state which 
has the right and the responsibility of 
deziding its domestic problems itself, 
anł of settling its home affairs at 
home. It is a state which is trusted 
to do these things and which a federal 
government leaves alone while it is do- . 
ing them. It is a state in which the 
people are allowed to lead their lives 
in Freedom and liberty, as Jong as they 
do no hurt to others and no injury to 
orderly government. It is a state in 
which standards of life and of personal 
conduct are not imposed upon the 
people who live in it by people who do 
noz live in it, through the activities of 
the Federal Government. It is a 
state which demands the right, guar- 
anzeed to it by the Constitution, of 
liv_ng its life in its own way and per- 
miting its sister states the same free- 
dom. 


NATURE or CENTRALIZATION 


«nd what, on the other hand, of cen- 
tralization? Centralization increases 
by leaps and bounds. The war helped 
this. But unfortunately centraliza- 
tioa grows by what it feeds upon. 
Philosophers have long recognized 
thet means which at first serve a nec- 
essary purpose may in time become 
mere important than the end itself. 
This is what happens in the growth of 
certralization. The objects of gov- 
errment become lost in the mechanics 
of government. Laws become more 
important than men; power more im- 
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portant than liberty; business more 
important than human rights. 

To check this centralizing process 
and its increasing dangers, we must re- 
store and develop the power and au- 
thority of the only government that in 
the very nature of things can ever be 
close to the people. That is the local 
government in each state, where each 
individual citizen may make his indi- 
vidual personality and his individual 
needs and views felt. 

To over-centralization is largely due 
the modern notion that law, instead 
of being a system to protect life, lib- 
erty, and property, is rather a scheme 
for social control, intended to secure 
the moral well-being of the individual, 
and generally to secure it by forcing 
upon all the people what some of the 
people think their well-being requires. 
When you set up the central govern- 
ment as a parens patric, it easily be- 
comes the instrument of “leagues,” 
“groups,” “militant minorities,” and 
all who seek to make men over to their 
own notions or to translate their own 
moral ideas into general legal pre- 
cepts. Hence the numerous laws 
which undertake to regulate human 
conduct, without due regard to wheth- 
er they are effective to do this or not, 
and without regard to whether or not 
the same purpose could be better ac- 
complished without any law at all. 

This centralization, this federalism, 
requires a bureaucracy, with its ever 
mounting cost, red tape, and all too 
frequent inefficiency. It takes govern- 
ment steadily farther and farther from 
the people instead of bringing it closer 
to them. It creates a government in 
which the individual takes less and 
less interest, and to which he gives 
less and less of his personality, because 
the seat of its activities is remote from 
him instead of local. It absorbs the 
functions of local government and 
overwhelms the rights and liberties of 


men with the business and mechanics 
of government. 

Federalism does another thing, too, 
perhaps as blighting in its conse- 
quences as all the rest. It standard- 
izes the rights and the privileges, the 
conduct and the practice of men, and 
thus insidiously it steadily shackles 
personal initiative and deadens per- 
sonal incentive. Remember always 
that government cannot do things for 
the individual as well as the individual 
can do them for himself. 

This whole question of more power 
or less power in the Federal Govern- 
ment, and its political and economic 
implications, may well be regarded as 
one of the major political issues of the 
day. It takes such alluring names as 
“national economic planning”; “con- 
trol of free industry” and all forces 
said to be an economic anarchy; “na- 
tional supervision of all business,” said 
to be a public necessity; and so on. 


STATES as A TRAINING GROUND 


Tt is said that American politics no 
longer produce great popular leaders. 
It is in the school of state and local 
government that political leaders 
must be born and trained. It is ab- 
surd to say that a nation which can 
produce great leaders in the world of 
industry and finance cannot tempt 
them into the service of the state, if 
the needs of the state are brought 
home to them. This can be done by 
making government local instead of 
remote. 

It always has been the states that 
have produced the great leaders. 
They should still be the training 
school for the Nation’s statesmen. 
Here is where they can be seen and 
known, tested, sifted, rewarded, re- 
jected. Even in the several states we 
cannot escape a certain measure of 
centralization and excessive official- 
ism. But state officials are too close 
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to their creators to develop a bu- 
reaucracy. Everybody can easily 
know all about them. The force of 
public opinion can keep them in check. 
But who knows anything about the 
army of bureaucrats that administer 
affairs from Washington? Even those 
who do the appointing must act on 
information and belief, and not on 
knowledge. They are beyond the 
reach of public opinion. 

Why, then, lose faith in the state? 
Most of our great reforms and pro- 
posed changes in economic law to fit 
modern needs have been of state 
origin and should be left to state con- 
trol. If the political mind and in- 
genuity of one state conceives or 
thinks of any possible change, it can 
put it to the test of experiment, and 
the others can copy it. If they do not 
all copy, or cannot all agree, that is 
their right and it should be respected. 
Not to respect it, and to force it on 
them through the medium of a cen- 
tral government, is a nullification of 
this right. But it must never be over- 
looked that it is to the glory of the 
American form of government that 
the states, as long as their constitu- 
tional rights to self-government and 
self-determination are preserved, may 
be laboratories which can help the Na- 
tion in its quest for the truth. 


Starrs’ Ricuts Must Be DEFENDED 


The states must take up this chal- 
lenge. They must demand the right 
to assume responsibility for their lo- 
cal affairs. They must preserve the 
rights they and their people still have 
left from encroachment by the Federal 
Government. They must get back, if 
they can, those rights which have been 
taken away. They must demand the 
right, contemplated by the Constitu- 
tion, to exist as sovereign units and 
not as mere geographical divisions. 

On no theory except this theory of 


state responsibility can national unity 
anc national harmony be preserved in 
a country of one hundred and twenty 
milion people which include fifteen 
million of foreign birth as well as a 
great colored population, residing 
throughout a territory three thousand 
milks from sea to sea, and comprising 
agricultural communities, industrial 
communities, urban settlements, rural 
setzlements, and the vast areas of the 
West, and reflecting everywhere differ- 
ing notions, wants, needs and tradi- 
tions. 

Everybody realizes, of course, that 
in zhe complexity of our national life 
mamy matters can be handled only by 
the nation in a national way. But 
th5 reliance upon and acquiescence in 
Federal power is being overdone to an 
extent that imperils not only the fu- 
ture of the state and states, but of 
the Nation itself as well. The Fed- 
erel Government must be deflated. 
We have inflated it at the expense of 
the states. When you weaken the 
pacts, you weaken the whole. 

Moreover, the whole idea is wrong. 
No two states are alike. No one 
wents them to be alike. In union is 
strength, but in diversity is life. To 
try to fit them all to a uniform stand- 
ard, to have them all eat out of the 
same hand, saps their vitality. Vari- 
ety, not uniformity, is the law of life 
and growth. 

Centralize government, and men 
begin to lose interest in it. They be- 
gin to grow lax in defending their 
rights and administering their affairs. 
They begin to lose respect for law and 
for their lawmaking bodies. To 
bles, organizations, and militant mi- 
ncrities they surrender power they 
would themselves exercise if their 
lozal government functioned. To this 
tendency may be attributed much of 
tke excessive and foolish lawmaking of 
waiich everybody complains. 
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CENTRALIZATION MEANS 
BUREAUCRACY 


There are men who argue for a 
strong central government, yet de- 
claim vigorously against a bureau- 
cracy. They forget that centraliza- 
tion requires a bureaucracy; and 
nothing could have been farther from 
the minds of the framers of our Con- 
stitution than a government of bu- 
reaucrats. 

If, therefore, you let the inherent 
and historic character of your govern- 
ment change; if you let the states yield 
their vitality and become anemic and 
dependent things; if you look on while 
centralization creates its bureaucrats, 
its petty tyranny, and its incompe- 
tence; if unprotesting you stand by 
while the rights of citizenship are con- 
fiscated—then do not say the fault lies 
in the stars when liberty and equality 
of opportunity fade and tolerance bids 
the land farewell. 

The pendulum has swung too far, 
and this over-centralization of power 
is endangering not only our state or- 
ganism and our federal organism, but 
the cause of good government and 
civil liberty itself. It has bred a spe- 
cies of paternalism, and indeed of ma- 
ternalism, both of which come to one 
thing—increase of governmental in- 
terference with the rights and duties of 


the states and with the rights and im- 
munities of the individuals in the 
states. We have in truth too much 
government. And it is only by bring- 
ing government back to the people 
through active, strong, local units that 
you can overcome either too much 
government or too feeble or too tyran- 
nical administration of it. 

Thus the gospel of states’ rights is 
more than a legalistic or political doc- 
trine. In it there are not only factors 
of political safety but also many ele- 
ments of cultural value. What we 
want in these United States is a little 
more of the old-time spirit of state 
individuality and state pride; more of 
the old-time independence and capa- 
bility. Why should all states wear 
the same cultural and political robes? 

Let me say this, then, in conclusion: 
I am fighting for the rehabilitation of 
the states; for the preservation of 
their rights under the Constitution; 
for a larger measure of self-govern- 
ment and a more vital state; for less 
centralization and more individual- 
ism; for more reality in politics; for 
more interest in government; for a 
higher intelligence; for a broader tol- 
erance—all because in the last analysis 
these are factors in the great equation 
of political liberty. This is the one 
touchstone by which all government 
must be tested. 


Albert C. Ritchie, LL.D., deceased, was Governor 
of Maryland for four terms, 1920-1985. He was the 
only governor of that State to be reélected. He was 
known as an ardent advocate of the rights of the 
states as against the encroachment of Federal au- 
thority. He was a member of the American Bar As- 
sociation and of the bar associations of Maryland 
and Baltimore City, and began the practice of law in 
1898. He was attorney-general of Maryland from 
1916 to 1920, and professor of law at the University 
of Maryland from 1907 to 1980. He was delegate- 
at-large to each of the Democratic National Conven- 
tions from 1916 to 1982 inclusive. 


The Constitution and Social Security 


By Jonn G. Winant 


YEAR will pass before the United 
States Supreme Court pro- 
nounces judgment upon the Social 
Security Act. In the meantime its 
validity or invalidity will be the sub- 
ject. of continuous debate. If the 
right to participation in the discussion 
were limited to those skilled in con- 
stitutional law, I,should keep silent. 
But the problem seems to, me more 
than a legal one. The lawyers will 
concern themselves with the issue of 
whether a specific act is in accord with 
the specific powers with which Con- 
gress has been endowed by a written 
document. But social security is 
more than a statute, it is a great na- 
tional necessity; and the Constitution 
is more than an aggregate of legal 
commands engrossed on parchment; it 
is a living instrument of national gov- 
ernment. The question is whether a 
great objective of national policy— 
the security of a people against the 
major hazards of modern industrial life 
—has, by the constitutional Fathers, 
been put beyond the reach of govern- 
ment. Such an issue belongs to public 
policy; it is of concern to every Amer- 
ican citizen; upon it a public official, 
even though unlearned in the law, has 
a right to be heard. 


A POLITICAL [INSTITUTION 


May I begin with a word about the 
Constitution? Itis a political institu- 
tion, not a legal code. It is, as its very 
name implies, a charter for a sovereign 
state, a general guide to a new republic 
about to begin its career as a nation. 
It is a collection of general undtr- 
standings as to the functions and the 
framework of federal government, the 


powers it should exercise, and the ways 
and means by which it should accom- 
plih its work. Its basis is a written 
dozument; and except for the first ten 
amendments which were added to 
secure its adoption, the text—as it 
affects the Social Security Act—is the 
or:ginal text. 

The Constitution is, as a great jurist 
has put it, “the work of nation-builders 
and not of codemakers.” The Fathers 
who drew it up belonged to the 
younger generation. Their average 
age was forty-three, and nearly half of 
thair number were still in their thirties. 
Lise the signers of the Declaration of 
Independence, they were English co- 
lonials by birth; but war had given 
them a national consciousness—they 
were Americans rather than Virginians 
or New Yorkers. The colonies, even 
when called states, were not enough; 
a aew entity had to be found for a na- 
ticnal allegiance which had been lost. 
Youth looks forward, not backward; 
ard these men of 1787—the Fathers of 
tolay, who dared to be revolutionists 
in their day—were concerned with 
what lay ahead for them and for the 
netion they were helping to establish. 

A forward-looking concern with 
public affairs had drawn these men to- 
gether. The national debt had not 
been paid; the currency, left to the 
separate states, had got out of hand; 
the trade among the states was ham- 
pered by restrictions; the revenue 
needed to keep the primary functions 
of government going was not to be had. 
Ir short, the occasion was an emer- 
gency in which the Federal Govern- 
ment was unable to fulfill the great 
obligations which the people had a 
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right to expect from it. And in a 
desire to bring its necessary tasks 
within the province of government, 
the Fathers came to Carpenters Hall 
in Philadelphia. They represented 
many occupations; but here the occu- 
pation of each was the affairs of the 
country. There was among them a 
small group of able lawyers, although 
they came as reformers rather than as 
advocates of the status quo. The 
delegates gave themselves to the task 
of writing a constitution—that is, set- 
ting up a government—more adequate 
in structure and more responsive to 
the needs of the people. 


A STATEMENT IN Broan TERMS 


The mark of the nation-builder— 
and not of the codemaker—is the 
stamp of the document. The Fathers 
hoped the government they were cre- 
ating would endure; they knew that 
they could not foresee the course of 
human events which stretched ahead; 
they made no attempt to meet every 
contingency and to guard against 
every danger of future national life. 
They set down no intricate classifica- 
tion of constitutional law; they elabo- 
rated no body of rules to be smothered 
beneath qualifications and exceptions. 
Instead, in the briefest sort of a docu- 
ment, they set down a structure for a 
federal government, and set forth its 
powers in simple sentences and words 
of the most general meaning. If you 
will read the Constitution—and it 
will take only a few minutes—you 
will discover that they were point- 
ing a way, not making out detailed 
orders for a nation’s march through 
time. 

The spirit of the nation-builder 
saturates the document. It perme- 
ates all the clauses from which the 
constitutional judgment on the Social 
Security Act will be drawn. The text 
does not start abruptly with a descrip- 


tion of the framework of government. 
Instead, it begins with a simple and 
compact statement of the ends to be 
secured—‘“to form a more perfect 
Union, establish Justice, insure domes- 
tic Tranquillity, provide for the com- 
mon defence, promote the general Wel- 
fare, and secure the Blessings of Lib- 
erty to ourselves and our Posterity.” 
A ritualist, who makes a legal code 
out of a political document, may be 
content to construe and apply as iso- 
lated clauses the provisions which fol- 
low. But the brief injunctions were 
written not for the moment but for 
the decades. They have to be ap- 
plied to the railways, to the radio, to 
giant powers, even to a program for 
social security; and as their eighteenth- 
century words rub elbows with the 
facts of the twentieth century, their 
vitality must not be dissipated into a 
decadent verbalism. If they are to 
live and meet current needs, the inter- 
pretation of every clause must be re- 
freshed by reference to the objectives 
of government as stated in the pre- 
amble. It was long ago observed— 
and the truth applies to constitutional 
interpretation—that it is the letter 
that kills and the spirit that gives life. 
As situations change, new provision 
must be made for an old security. It 
is only the ends of government 
that abide; the classic statement in 
the preamble could not be bettered 
today. 

In the detail of provisions the same 
note of direction is evident. The 
Fathers were themselves trying to 
escape an inflexible constitution; they 
were much too wise to attempt to im- 
pose an ironclad code upon their 
descendants. They saw too keenly 
how the wisdom of a former generation 
had failed to solve current problems, 
to*have faith in their own ability to 
answer questions which could not be 
asked until generations later. So the 
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powers of the Federal Congress were 
written down in the most general lan- 
guage; it was to have power “to de- 
clare War,” “to coin Money” and 
“regulate the Value thereof,” “to lay 
and collect Taxes, Duties, Imposts and 
Excises, to pay the Debts and provide 
for the common Defence and general 
Welfare of the United States,” and “to 
regulate Commerce with foreign Na- 
tions, and among the several States.” 
The whole statement occupies less 
than two pages; the broad grant of 
powers over matters which today we 
call business and, industry’ can be set 
down on a postal card. And in order 
that powers might be exercised to- 
wards the great objectives of govern- 
ment specified in the preamble, Con- 
gress was authorized “to make all laws 
which shall be necessary and proper 
for carrying into execution the fore- 
going powers.” 

It is well to pause for a moment over 
these lean lines with their terse state- 
ment of a national authority. The 
powers intrusted to the Congress are 
enumerated, but they are never de- 
fined. They carve out great—and for 
the time being unknown—provinces of 
government; but not one word is set 
down as to the boundaries of these 
provinces. It was to the Fathers a 
first principle—as one of them put it 
—that “a matter to which the separate 
states are incompetent, or in which the 
harmony of the United States may be 
interrupted by the exercise of indi- 
vidual legislation” should be intrusted 
to the Federal Government; so to Con- 
gress was intrusted “commerce among 
the several states.” In this grant 
they made use of the most compre- 
hensive term which the language 
offered. “Industry” was the noun 
form of “industrious”; “business” was 
busy-ness, the state of being busy. *As 
yet neither the word “industry” nor 
the word “business” had even a hint 


of its current common meaning. 
“Commerce” was the most compre- 
hensive term within the dictionaries; 
it had to do duty for trade, for busi- 
ness, and for industry; it compre- 
hended all that was involved in, or was 
inzident to, a transaction involving the 
use of money. But, for all their 
bother to set down the broadest of 
terms, the Fathers were much too wise 
te define the term. They understood 
that “commerce among the several 
states” was a matter not of law but 
of fact; that the march of economic 
progress would revise the category; 
tkat it must be responsive to a 
changing social necessity. 


SCOPE or INTERSTATE 
COMMERCE POWER 


And the power over interstate com- 
merce has been flexible enough to meet 
tke course of unexpected events. 
From 1787 to today the Nation has 
felt the shock of a series of industrial 
revolutions; a series of local trades 
have been converted into great indus- 
toes and these have been loosely in- 
tegrated into a nation-wide economic 
system. The employment, the liv- 
ings, the security of the people have 
become dependent upon the “ups” and 
“downs” of a business cycle, and are 
ai the mercy of an alternate “pros- 
perity” and “depression.” A larger 
and larger part of the industrial activi- 
tizs which the Fathers called “com- 
merce” has been caught up into an 
icdustrial order which pays scant at- 
tention to state lines. The economic 
skuation, the social problems, the 
necessities of public policy have radi- 
cally changed; yet the power of Con- 
gress over interstate commerce is as 
relevant and as adequate in 1936 as 
it was in 1787, if we choose to make 
it so. 

As events pass, the Constitution 
must be applied—in the spirit in which 
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it was written. And, in general, this 
has been the course of judicial decision. 
As the steamboat made arteries of 
trade out of inland rivers, a constitu- 
tional amendment was not needed for 
a new Federal power; a Congressional 
control over navigation was found 
tucked away within the interstate 
commerce clause. As the railroad—a 
thing undreamed of by the Fathers— 
came into the picture, the clause 
proved adequate for the development 
of a voluminous Federal code of regu- 
lation, which has been extended to 
such matters as the safety of pas- 
sengers, liability for industrial acci- 
dents, and even the hours and wages 
of employees. The same power has 
been invoked to impose Federal con- 
trol over things as diverse as drugs, 
packing plants, and pure food. As 
the power over navigation, it has, with 
a bit of help from the war power, been 
used to sanction the production of 
power by the National Government. 
And when the moral sense of the Na- 
tion has been outraged, it has been 
invoked to prevent trade in lottery 
tickets, alcoholic beverages, stolen 
motor cars, and white slaves. The 
Constitution has its place for novelties 
which are necessities; as circumstances 
change, the precedents are all for do- 
ing the unprecedented thing. 

All of this is as it should be. It is, 
in the words of a former member of our 
Supreme Court, a denial of “the argu- 
ment often heard, often repeated, and 
in this court never assented to, that 
when a question of the power of Con- 
gress arises the advocate of the power 
must be able to place his finger on 
words which expressly grant it.” The 
Fathers may have lived in the days 
of the horse and buggy; but if they 
were obsessed with that fact, they 
made no mention of it in the Constitu- 
tion. If provisions go astray, the 
fault belongs not to them but to inter- 


preters who in the age of the automo- 
bile give to enduring clauses meanings 
which hark back to the days of the 
hack. For as Chief Justice Marshall 
put it, the nature of the Constitution 
“requires that only its great outlines 
should be marked, its important ob- 
jects designated.” And as Mr. Justice 
Moody added, “its unchanging provi- 
sions are adapted to the infinite vari- 
ety of the changing circumstances of 
our national life.” 


Socrat RESPONSIBILITY FOR 
SECURITY 


The meaning of all this for the Social 
Security Act is obvious. A number of 
papers in this volume have shown, 
with concreteness and conviction, the 
necessity for a comprehensive system 
of security. A duty of the organized 
community, that runs back into 
antiquity, is the erection of some sort 
of a buffer between the individual and 
the major hazards of life. A man 
might harvest his field only once—a 
second gleaning was for the poor; the 
sick and the crippled had their share 
in the spoils or the catch; an elevation 
of kinship into an institution provided 
support for the dependent. As the 
agricultural society of the Middle Ages 
emerged, a social security was written 
into its pattern. To the lord, prop- 
erty was “a shield and defense”; the 
laborer, in his status, enjoyed a life- 
long equity in the soil to which he was 
bound; the tradesman was entitled to 
a price which would enable him to live 
according to that station in life to 
which God had appointed him; and 
charity was elevated into a Christian 
virtue in order that the unfortunate 
should not be forgotten. No one can 
read of the early settlers without being 
aware of a community consciousness 
which was not limited to barn raisings 
or corn huskings, but which recognized 
essentials of social living. The threat 
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of an irresponsible monarch to the 
sources of livelihood became a chal- 
lenge to revolution; the “liberty” in 
the name of which parliaments curbed 
the Crown was a demand for security; 
in the Petition and in the Bill of Rights 
the Lords and the Commons sought to 
be secure in their lives, their liberties, 
and their estates. Statutes of the 
realm imposed upon parishes the care 
of the worthy and landless poor. And 
eventually, over the whole of the 
Western world, the state came to 
concern itself with industrial acci- 
dent, with public health, and more 
recently with dependence in ‘old age 
and with the lack of a means of liveli- 
hood which we now call unemploy- 
ment. 

The problem and the obligation are 
old; a new attack has been made nec- 
essary by the hurrying course of un- 
expected events. A loose collection of 
petty economies has become “the great 
industry.” The tool has been re- 
placed by the machine—and the 
hazard of work accident has been in- 
creased. The population has gathered 
in urban centers—and the prevention 
of epidemics and the promotion of 
health have become a public charge. 
The laborer has become a wage earner; 
a lifelong status has given way to a 
contractual employment; a job is at 
the will of the parties; if a man loses 
his job, he must find another or join 
the ranks of the unemployed. And 
wages are not yet high enough or the 
opportunities available to the worker 
sure enough to permit him to make his 
own provision for old age. 

Life has always been uncertain, but 
its uncertainties have been made 
over by the coming of industrialism. 
These hazards have been caught up 
in a nation-wide industrial system; and 
that system, with its rhythm of good 
and bad times, is being hurried by a 
developing technology into an un- 


kncwn future. The necessity for ac- 
tiom is clear and insistent. A hundred 
anc sixty years ago the needs of a 
pecple, which the government must 
secre, were summed up in the simple 
words “life, liberty, and the pursuit of 
happiness.” Since these words were 
written, great fundamental changes 
have taken place in meeting those 
needs. If they are to be met today, as 
under other conditions they were met 
yesterday, conscious thought must be 
taken. New methods and new pro- 
cedures, invention and discovery, are 
as necessary to progress in the politi- 
cal and social life of the Nation as 
they are in the fields of mechanics and 
chemistry. 


Coéprration NEEDED 


The provision—a social security 
adequate to the needs of modern life— 
sets a creative problem for govern- 
meat. Many of its most puzzling 
difEculties, in both legislation and ad- 
ministration, are interstate or regional 
in scope. Too often we think about 
the Federal Government “encroach- 
ing’ upon the state government, and 
the state government “encroaching” 
upcn local governments. As a mat- 
ter of fact, each of us is individually a 
citizen of the Federal Government, the 
staze government, and the local gov- 
ernment. To set social security down 
as an issue of conflicting jurisdictions 
is to confuse the problem. It is a mat- 
ter of concern to the Federal Govern- 
meat, the state government, and the 
loce] government. The real question 
is tae part which each can most effec- 
tively take in a program for safeguard- 
ing a people against destructive haz- 
ards of modern life. It will take time, 
anc perhaps a period of trial and error, 
before the functions of state and na- 
tiom are finally determined. The units 
of government are not competitive; 
they should be coéperative in a con- 
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certed attack upon individual and 
community hazards which create in- 
security “to life, liberty, and the pur- 
suit of happiness.” 

The problem is of common concern 
to workers, employers, and all citizens. 
It has been said that we need more 
business in government; we also need 
more statesmanship in business. 
Business has never been content to let 
well enough alone; it has striven in- 
sistently after new and improved 
methods of administrative procedure. 
Government administration, particu- 
larly in inter-jurisdictional fields, has 
been antiquated, wasteful, and often 
ineffective. Government must bor- 
row from business. Administration 
must be recognized as an art, imper- 
fectly developed, subject to improve- 
ment, and capable of being improved 
by new techniques, clearer delegations 
of authority, and the codperation of 
the several branches of government in 
support of a common civil service per- 
sonnel selected on a merit basis. We 
are only at the beginning of our experi- 
ence in social security legislation in the 
United States, with limited knowledge 
and a difficult problem. There is no 
finality either in the act or in our plans 
for its administration. In the search 
for better methods and improved pro- 
cedures, we must have the codpera- 
tion—and the tolerance—of the busi- 
ness community. Nor must the need 
of statesmanship in business be for- 
gotten. The roots of insecurity lie 
deep in the structure of industry; the 
depression has given tragic evidence of 
the insecurity which lies in a disorderly 
industrial system. A program for so- 
cial security is alike a challenge to, a 
task for, and an objective of, business 
and government. 


Tue CONSTITUTIONAL QUESTION 


All of this is quite apart from a pre- 
diction of the decisions the United 


States Supreme Court will make upon 
the Social Security Act. Our highest 
judicial tribunal is a court of law; the 
issue can be presented to it only as it 
appears in genuine cases in contro- 
versy. A suit at law involves more 
than a simple, clean-cut, constitu- 
tional question. It involves questions 
of parties, of pleadings, of procedures, 
of jurisdiction, upon any one of which 
the case may turn. It must reach the 
Court in terms of the detailed pro- 
visions of the act and the specific 
statements in the Constitution as they 
come tg be interpreted. Here are 
questions which belong to the jurist 
and the lawyer. The whole matter in- 
volves a nice balance between Fed- 
eral and state power, or, more pre- 
cisely, a happy codrdination of their 
authorities to meet a great need. 

We must as a nation erect a new de- 
fence against hardships which wreck 
family life, bankrupt communities, 
and unbalance the national budget in 
meeting the turbulent forces of a de- 
veloping industrial system. The way 
out is not to disregard the old virtues, 
but rather to recognize their implica- 
tions and obligations in the more com- 
plex social order of today. It is the 
failure to understand these changing 
needs that has tempted men of 
usual ability to disregard the public 
good. 

The Constitution gave security. 
Those who see an antithesis between it 
and the Social Security Act either fail 
to recognize a great need of the people 
or they underestimate the vitality and 
the usefulness of “the supreme law of 
the land.” My faith in the Constitu- 
tion knows no such limits; it is un- 
troubled by such doubts; to me the 
Constitution is an enduring instru- 
ment adequate to the great obligations 
of government. Surely a program for 
social security—whose end is to guard 
the people against the hazards of mod- 


28, THE ANNALS OF THE AMERTCAN ACADEMY 


ern industrial life, for which the work- lish Justice, insure domestic Tran- 
er is not responsible and which he is qullity, provide for the common de- 
powerless to avert—is in complete ferce, promote the general Welfare, 
accord with a government instituted and secure the Blessings of Liberty to 
“to form a more perfect Union, estab- ouzselves and our Posterity.” 


John Gilbert Winant, M.A., LL.D., is chairman of 
the Social Security Board, Washington, D.C. He 
served as a member of the New Hampshire House 
of Representatives, Sessions 1917 and 1923, and as 
a member of the New Hamrshire Senate in 1921. 
He was Governor of New Hampshire for three terms, 
‘1926-26; 1981-33; and 1933-85. In the fall of 1984 
he was appointed chairman cf the Textile Inquiry 
Board. In April 1935 he became assistant director 
of the International Labor Ogice, Geneva, Switzer- 
land, resigning from this positéon to accept the chair- 
manship of the Social Securit Board. 


The Living Constitution ! 


By Cuaries A. BEARD 


HE Constitution of the United 

States has been called a “sheet 
anchor,” a “lighthouse,” an “ark of 
the covenant,” a “beacon,” and a 
“fundamental law.” The terms used 
in the document itself are of necessity 
abstract—House of Representatives, 
Senate, President, power, property, 
due process, life, liberty, and so forth. 
They lend themselves to metaphorical 
and figurative treatment, and our 
orators have taken full advantage of 
the opportunity. 

By the use of analogies, those who 
discourse on the Constitution turn 
symbols to many ends. If the Con- 
stitution is a sheet anchor, then it may 
be “lost.” If it is a lighthouse, then 
a storm may bring destruction. [If it 
is an ark of the covenant, the wicked 
may steal it away. A beacon can be 
“extinguished.” 


SYMBOLS APART FROM REALITY 


These symbols are supposed to 
represent some reality, something 
tangible, a substance which all good 
and wise men can see and agree upon. 
Yet in truth they are mere poetic 
images that correspond to no reality 
at all, and the employment of them 
is sheer animism. They contribute 
nothing to our knowledge of the Con- 
stitution as practice. On the contrary 
they confuse thinking and reduce dis- 
cussion to the level of sorcery and 
thaumaturgy. 

The distinction between “funda- 
mental law” and “statutory law” is, of 


1 For further discussion of the problems treated 
in this article, the reader is referred to Nos. 27, 
52, 60, and 172 in the bibliography at the end of 
this volume, of Tne Annats.—Eprrorn’s Nors. 


_ course, substantial, as made manifest 
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in judicial and administrative practice. 
Yet law itself is bewildering abstrac- 
tion. There is something in it, but 
the reality is hard to grasp. When we 
speak of “a government of law, not of 
men,” we doubtless enunciate a prin- 
ciple that is significant for life. If 
anyone,doubts its significance, he has 
merely to observe the operations of 
the Hitler government in Germany, 
where masterful leaders make their 
own laws and judicial decisions as they 
go along, to suit their immediate pur- 
poses. When public authorities are 
not bound by any established laws or 
rules of action, they can simply make 
their own whims, passions, and con- 
victions prevail over the thought and 
action of their subjects. Tyranny is 
the correct definition of such a “sys- 
tem.” 

But if the principle of government 
by law is pushed too far, it becomes 
unreal. The distinction between the 
commands of law that are inescapable 
and the commands that are open to 
variant interpretations is lost. The 
rôle played by men as legislators, ad- 
ministrators, and judges is thrust out 
of sight. And even the great prin- 
ciple itself is opened to the charge of 
falsity—is weakened even where it 
should be supported. The fiction that 
the legislator or the judge is a puppet 
moved inexorably in the right and 
only possible direction by an unseen 
force called “law” is too palpable to 
command the respect of that part of 
the public on which government must 
rely for support. Theory cannot in- 
definitely prevail unless in some re- 
spects, at least, it conforms to practice. 
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Putting imagery entirely out of the 
window and conceding that there is 
something in the idea of law, we are 
led to inquire how much of the Con- 
stitution is law beyond the peradven- 
ture of a doubt: Even a glance at the 
document reveals that many of its 
commands are unequivocal. There 
are to be two Senators from each state. 
The President is to hold office for four 
years. Representatives are elected 
for a term of two years. There are 
many clauses of the Constitution that 
are commands of law so clear that 
neither the wise and good nor the 
foolish and crooked can fail to under- 
stand them and to agree upon their 
meaning. 


Ambiguous EXPRESSIONS 


But important clauses of the Con- 
stitution, apart from those dealing 
with the machinery of government, 
are not unequivocal commands of law, 
utterly beyond variant interpreta- 
tions. Consider these expressions: 
legislative power, executive power, 
judicial power, general welfare, com- 
merce among the states and with for- 
eign nations, necessary and proper, 
promote the progress of science, full 
faith and credit, republican form of 
government, freedom of speech or of 
the press, life, liberty, property, due 
process of Jaw, unreasonable searches 
and seizures, impartial jury, cruel and 
unusual punishments, powers not dele- 
gated to the United States by the Con- 
stitution, privileges and immunities, 
race, color, or previous condition of 
servitude. 

Each of these words or phrases cov- 
ers some core of reality and practice 
on which a general consensus can be 
reached. But around this core is a 
huge shadow in which the good and 
wise can wander indefinitely withoft 
ever coming to any agreement respect- 
ing the command made by the “law.” 


Ever since the Constitution was 
framed, or particular amendments 
were added, dispute has raged among 
men of strong minds and pure hearts 
over the meaning of these cloud- 
covered words and phrases. If such 
wards are “law,” then moonshine is 
law. Hamilton was right when he 
wrote in his memorandum on the con- 
sticutionality of the Bank that such 
phzases cannot be made the subject 
of purely legal tests, but must be in- 
terpreted by good conscience in the 
ligat of expediency. 

Now, these vague words and 
phzases must be interpreted by men 
and women who have occasion to use 
them, as members of government and 
as citizens urging policies on govern- 
ment. The words and phrases can- 
noz rise out of the Constitution and 
interpret themselves. Some human 
beimg, with all the parts and passions 
of such a creature, must undertake the 
task of giving them meaning in sub- 
sidiary laws and practices. 
` This is obvious enough, even to 
Mecaulay’s schoolboy. It seems ab- 
surd to have to mention the fact. 
Yet there is a deep-rooted tradition 
in zhe United States to the effect that 
the Constitution, from the Preamble 
to the last word of the latest amend- 
ment, is so clear, positive, and un- 
equivocal that even the wayfaring 
mam cannot err in understanding and 
expounding its commands. “Great 
corstitutional lawyers,” eminent poli- 
ticans, leaders of the bar, columnists, 
editors, and thousands who ought to 
know better talk that way. They 
clam to “know” the Constitution. 
They can tell us just “what it is.” 
They can give the “right” interpreta- 
tion, and disclose with infallibility just 
wherein any opposing interpretation 
is ‘ wrong.” 

H is not too much to say that this 
cub of constitutional certitude is the 
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prevailing cult of the American Bar 
Association and its subsidiary organi- 
zations. To be sure, intelligent mem- 
bers of the bar seldom talk that way 
privately, but they permit the creed 
to pass as the gospel cherished by the 
nobility of the robe. In years to 
come, probably, it will join the themes 
celebrated by Erasmus in his Praise 
of Folly; but for the present it is the 
faith displayed by the legal profession 
on all ceremonial occasions. Hence 
its absurdity must be pointed out 
whenever an effort is made to get a 
realistic understanding of the Con- 
stitution as it exists in theory, law, 
and practice. 


A Livinec Tune 


Since most of the words and phrases 
dealing with the powers and the limits 
of government are vague and must in 
practice be interpreted by human be- 
ings, it follows that the Constitution 
as practice is a living thing. The 
document can be read at any moment. 
What the judges and other expound- 
ers have said in the past can be dis- 
covered in thousands of printed pages. 
From the records of history we can get 
some idea of past practices under the 
instrument. But what the Constitu- 
tion as practice is today is what citi- 
zens, judges, administrators, law- 
makers, and those concerned with the 
execution of the laws do in bringing 
about changes in the relations of per- 
sons and property in the United States, 
or in preserving existing relations. 
The Constitution as practice is thus 
the contemporary thought and action 
of citizens and authorities operating 
under it. It is the living word and 
deed of living persons, positive where 
positive, and subject to their inter- 
pretation where open to variant read- 
ings. How could it be otherwise? 
How could intelligence, as distin- 
guished from sophisticated interest, 


conceive the document as practice in 
any other terms? 

Indeed, it seems utterly impossible 
to construct any mental picture of the 
Constitution that does not include the 
human personnel engaged in formu- 
lating and discharging functions under 
its provisions. Surely no one means 
by the term “Constitution” merely 
the engrossed copy—the original 
parchment deposited in the national 
archives in Washington. The words 
“House of Representatives,” “Senate,” 
“President,” and “Supreme Court” 
may be read, recited, and sung, over 
and over, but no understanding comes 
out of that operation. The old battle 
over realism and nominalism still 
rages. 


Concress Consists oF 
PERSONALITIES 


How can anyone think long about 
the House of Representatives without 
drawing into consideration the mem- 
bership and the proceedings of a par- 
ticular House or a succession of 
Houses? And what boots it to think 
of a House apart from the personalities 
in the majority and the opposition— 
apart from the Speaker, the floor lead- 
ers, the chairmen of committees, and 
the whole hierarchy of the organiza- 
tion of persons engaged in the business 
of legislation? 

Then take the Speaker alone. 
What image appears in the mind when 
the office mentioned in the Constitu- 
tion is cited? Surely no understand- 
ing comes from a blurred picture of 


- some being sitting at the high desk 


with gavel in hand. Meaning arises 
only when we observe or study the 
policies, rulings, and decisions of the 
long line of particular Speakers. And 
none will contend that a Byrns is a 
Lengworth, that a Champ Clark is a 
Joe Cannon, that a Tom Reed is a 
Henry Clay. All have been governed 
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by some common principles, but each 
has brought something unique to the 
office and has given some form, color, 
and direction to the proceedings. 

The same is true of the Senate. It 
has ninety-six members, but what a 
variety of personalities! None save a 
shadow conception of the Senate un- 
der the Constitution can be formed 
without recalling separate sessions of 
Congress and the great figures which 
have occupied the upper chamber— 
Robert Morris, Henry Clay, Daniel 
Webster, John C. Calhoun, Sumner, 
Lamar, Hoar, Aldrich, La Follette, 
Spooner, and Norris, for ‘example. 
From the historical point of view, the 
Senate is a vast collection of biog- 
raphies. Practically, it is an organi- 
zation of diverse personalities. From 
. year to year the themes they discuss 
and the actions they take vary widely. 
It is these living beings that constitute 
the Senate—the interests they repre- 
sent, the habitual assumptions they 
make, the ideas they expound, the 
passions and prejudices to which they 
give expression. From generation to 
generation the Senate changes. The 
Robinson-Bankhead combination of 
the New Deal is not the Hanna-Lodge 
combination of the Square Deal. 
Even those Republicans who seem to 
believe in a fixed and unchangeable 
Constitution would like to change this 
feature of its manifestation. 


Tue PresmEency 


Then pass to the other end of the 
Avenue. The Constitution provides 
for a President and gives him some 
executive powers, but the term “Presi- 
dent” is colorless until bodied forth in 
a living personality. Many things 
may be said about the President as 
an abstraction—his constitutional and 
statutory duties—and yet no one will 
contend that the meaning of the office 
is to be found merely in statutes and 


exscutive orders. Nor will anyone 
contend that the President is Presi- 
dent and that it makes no difference 
who holds the high place. The presi- 
dency under the Constitution is one 
thng when occupied by a Jackson, 
amd something else when filled by a 
Tzeylor. The views held and the pow- 
ers wielded by Theodore Roosevelt 
were far different from the theories of 
office entertained and the actions 
taxen by Coolidge. 

All Presidents perform some duties 
that are similar if not identical, but 
these are in the main routine. It is 
his ideas, his force of character, his 
coaception of his office, his voluntary 
assumption of responsibilities, that 
make each President unique, and his 
ofiice under the Constitution is differ- 
ent from that of his predecessors and 
suzcessors. Who has been the one 
trae, right, correct President under the 
fundamental law? Washington? Or 
Jackson? Or McKinley? Or Cleve- 
land? The very thought suggests the 
urreality of the conception that the 
Constitution is mere law~positive 
command. Article II of the parch- 
ment may repose peacefully in the 
arzhives, but the Article that counts 
most in real life is the personality oc- 
cupying the White House. 


Tue Lecar Myra 


It is in the Supreme Court of the 
United States that the fiction of me- 
chanical and unhuman certitude most 
generally prevails. According to the 
legal saga, the Court always says 
exactly what the law is, never merely 
what the judges would like to have it. 
Justice Roberts expressed the creed 
in the AAA case last January when he 
sa.d that the Court has only the duty 
of laying the Constitution which is in- 
vcked beside the statute which is 
cEallenged and of deciding “whether 
the latter squares with the former.” 
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The term “squares” is borrowed from 
the certitude of physical measure- 
ment. There is never any doubt 
whether one thing “squares” with 
another or not. The Court never de- 
clares an act of Congress invalid if it 
has any doubt, even though four of 
the judges have decided doubts. 
Such at least is the myth which is 
celebrated and praised by intelligent 
men who would not make use of any 
such “logic” or “reasoning” in any of 
the practical affairs of life. 

As a matter of fact it is difficult to 
believe that anybody takes this myth 
seriously except on ceremonial occa- 
sions. Surely there is no man on the 
bench or among the authorities em- 
powered to appoint judges who would 
publicly declare that it makes no 
difference who is selected for the Su- 
preme Court so long as he has the 
requisite knowledge of the law. A 
business firm about to choose an engi- 
neer to “square” the timbers of a 
bridge does not inquire whether he is 
a Republican or a Democrat, of the 
right or the left persuasion. It merely 

wants to know whether he knows. So 
` far as the records go, every judge ap- 
pointed to the supreme bench since 
the Constitution was established has 
been. scrutinized by the President and 
the Senate with some reference to his 
general conceptions of public policies. 
President Harding did not appoint 
William H. Taft without any knowl- 
edge of Taft’s past career and views. 
Morris Hillquit was a better lawyer 
and a far more highly educated man 
than several men who have served as 
Federal judges, but no President ever 
thought of selecting him for his knowl- 
edge. Even the fictionist who says 
that the judge knows the law and does 
not make it would cry out against 
putting the most learned Socialist in 
the country on the Federal bench. 
George W. Wickersham thought that 


the appointment of Brandeis was little 
short of a crime. He did not like 
Brandeis’s ideas. 

Indeed, with a mind delicately at- 
tuned to the obvious, Justice Roberts 
did not venture to say in the AAA case 
that all the Court did in “squaring” 
the Statute with the Constitution was 
to announce the mathematical and 
mechanical result. “All the Court 
does, or can do,” he said, “is to an- 
nounce its considered judgment upon 
the question.” Now into a “consid- 
ered judgment,” other things besides 
exact knowledge enter—considerations 
of ethics, wisdom, and policy. Justice 
Stone, possessing doubtless as much 
knowledge as Justice Roberts, re- 
minded his colleague that judicial 
power may be “abused,” that “the 
only check on our own exercise 
of power is our own sense of 
self-restraint,” and that it is not the 
business of the courts “to sit in 
judgment on the wisdom of legisla- 
tive action.” 


HUMANITY OF THE SUPREME COURT 


Like Presidents and members of 
Congress, judges of the Federal courts 
are human beings, with “all the parts 
and passions of men.” Most of them 
have taken a more or less active part 
in partisan politics previous to their 
appointment. To say that on mount- 
ing the bench they cease to be human 
beings and cut themselves off from all 
that they were before is to express a 
belief in miracles. On constitutional 
points that are open to various inter- 
pretations, they will be influenced by 
their preferences. No one who has 
ever sat in the chamber of the Su- 
preme Court, listened to the tremulous 
tones of Counsel, heard the questions 
of the judges, and followed the tones 
of judges in reading opinions, ma- 
jority and dissenting, will imagine for 
a moment that he is attending a dem- 
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onstration in mathematics. Judges 
as living men weave their traditions, 
sentiments, attachments, and convic- 
tions into the interpretation and deci- 
sion that is the Constitution for the 
moment—until by discrimination or 
reversal, or both, the Constitution be- 
comes something else. 


FLEXIBILITY oF THE CONSTITUTION 


So we seem led to the conclusion of 
Judge Cooley that the Constitution, 
apart from its few indisputable pas- 
sages, is what living men and women 
think it is, recognize as such, carry 
into action, and obey. It is just that. 
What else could it be? 

‘The flexible character of many con- 
stitutional provisions is not to be re- 


gazded as an element of instability in 
ou? constitutional system, but rather 
the contrary. The fathers intended 
to leave room for interpretation, 
growth, and modification within the 
letzer of the Constitution. This pre- 


‘vision on their part has made it- pos- 


sible for the document drafted in 1787 
to survive almost intact to the present 
day. Had every clause of the docu- 
ment been as rigid as those which 
prescribe the term of the President or 
of Senators, the whole fabric would 
probably have been shattered long 
age. Even conservatives should re- 
gard the flexibility of our Constitution 
as its most admirable feature, and in 
fact they do when they are in power 
at Washington. 
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The Supreme Court: Arbiter and Target * 
By Tuomas H. REED 


HIS number of THe ANNALS is 

most timely. The Constitution is 
alive again. It comes to life, in fact, in 
every period of economic and social 
change. It becomes vigorous as a de- 
fender of old institutions and practices. 
On the other hand, it never fails to 
grow somewhat under the pressure of 
new demands. And this is par excel- 
lence a period of change. Of all the 
features of our constitutional system, 
the one which comes in for the most 
acrid discussion is the Supreme Court, 
with its power to hold statutes uncon- 
stitutional. The Court is everything 
from “the shield of liberty” to “a 
Gibraltar of privilege.” To some it is 


the palladium of human rights, to . 


others a mere relic of a horse-and-buggy 
age. Even the writers in this volume, 
as they have appeared week by week on 
the air, have shown a marked inability 
to leave the Court alone. And their 
treatment of it has been sane and rea- 
sonable as compared with the hysteria 
which has infected large sections of the 
public. Americans rarely use such 
terms as “palladium” and “Gibraltar” 
unless their sense of humor has been 
temporarily paralyzed by emotional ex- 
citement. Some “cuss” the Court with 
extraordinary vehemence, while others 
grow big-eyed with horror at the 
thought of the mildest criticism. But 
what is happening now with regard to 
the Supreme Court has happened be- 
fore and in other fields. 

An appreciable portion of the Amer- 

* In addition to works cited in this article, the 
reader is referred to No. 21 in the bibliography at 
the end of this volume of Tas ANNALS for further 
discussion of problems treated in this article. 


See also Carl B. Swisher, Roger B. Taney, New 
York: Macmillan, 1935.—Enprror’s Nots. 


35 


ican public spends some of its summer 
afternoons throwing pop-bottles and 
straw hats at baseball umpires. Re- 
ports of such instances have not, so 
far as I know, been collected and sta- 
tistically analyzed. One can neverthe- 
less confidently affirm that the pop- 
bottle throwing is all done by that 
portion of the crowd which feels itself 
aggrieved by the decision. And the 
same thing has been true and is scien- 
tifically demonstrable with regard to 
the Supreme Court of the United 
States. The losing side almost always 
“cusses” the Court, and the virulence 
of the “cussing” varies in direct ratio to 
the popular feeling involved. 

It is interesting to observe that the 
most violent abuse of the Court has oc- 
curred in connection with two aspects 
of its jurisdiction not in terms clearly 
granted in the Constitution: (1) its 
jurisdiction to hear appeals from state 
courts; and (2) its jurisdiction to hold 
statutes of Congress unconstitutional. 
In the early period of our history it was 
the former, as recently it has been the 
latter, which gave rise to repeated cries 
of usurpation. 


COHENS VERSUS VIRGINIA 


Let us consider some historical ex- 
amples. In 1821 there came before 
the Supreme Court of the United 
States the celebrated case of Cohens v. 
Virginia? Cohens had sold in the 
State of Virginia a ticket in a lottery 
organized by the City of Washington 

1 An excellent review of the public reaction to 
all the important decisions of the Supreme Court 
to 1918 will be found in Charles Warren, The 
Supreme Court in United States History, rev. ed., 
Boston: Little, Brown, 1935. 

26 Wheat. 264. 
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under the authority of an act of Con- 
gress. The laws of Virginia forbade 
the sale of lottery tickets, and Cohens 
was prosecuted under the Virginia 
statute and found guilty. He then ob- 
tained a writ of error to the Virginia 
court under the celebrated twenty- 
fifth section of the Judiciary Act, 
which conferred upon the Supreme 
Court appellate jurisdiction over cases 
decided adversely to the applicability 
of the Constitution or laws of the 
United States in the highest court of 
any state. Virginia was up in arms. 
The General Assembly adopted reso- 
lutions of “solemn protest” and di- 
rected its counsel to argue only the 
question of jurisdiction, ‘and if the 
jurisdiction of the Court should be sus- 
tained,. that they will consider their 
duties at an end.” 3 

On the eighth of March, 1821, 
however, John Marshall, in one of his 
most celebrated opinions, expressed 
the Court’s judgment that it had the 
power to review all cases arising in 
state courts in which a Federal ques- 
tion was involved. And although he 
went on to say that Congress had not 
intended to authorize the sale of lottery 
tickets in Virginia as against the laws 
of that state, the mere assertion of the 
jurisdiction of the Court was sufficient 
to bring down upon its head the most 
violent denunciation. The Richmond 
Enquirer, for example, declared that 
“the Judiciary power, with a foot as 
noiseless as time and a spirit as greedy 
as the grave, is sweeping to their de- 
struction the rights of the States. ... 
These encroachments have increased, 
are increasing and ought to be dimin- 
ished”; while the Liberty Hall and Cin- 


cinnati Gazette declared that the Su- 


preme Court was “subverting the 

Federalist principles of the Constitu- 

tion and introducing on their ruing a 

mighty consolidated empire fitted for 
3 Warren, op. cit., I, 548. 


the scepter of a great monarch.” 
Judge Roane of the Virginia Court of 
Appeals, writing under the names of 
“Hampden” in the Washington Gazette 
and “Algernon Sidney” in the Rich- 
mond Enquirer, in articles sown with 
such phrases as “monstrous and un- 
exampled decision” and “zenith of 
despotic power,” gave it as his opinion 
that Marshall’s decision could ‘‘only be 
aczounted for from that love of power 
which all history informs us infects and 
cozrupts all who possess it, and from 
which even the upright and eminent 
Judges are not exempt.” 4 


CHEROKEE CASES 


This verbal barrage arising from the 
somewhat academic question raised by 
Cchens v. Virginia was mild indeed 
compared with that which arose from 
Georgia a few years later in connection 
with the Cherokee Indian cases.’ In 
thse cases, as in so many others, right 
wes not all on one side. The Cherokees 
oc2upied, by virtue of a treaty signed 
in 1791 between the United States and 
th= Cherokee Nation, a large tract of 
land in Georgia. When eleven years 
later Georgia ceded to the United 
States the territory from which Ala- 
bama and Mississippi were subse- 
quently carved, it exacted a condition 
that the United States should acquire 
foz the use of the State the Indian lands 
in the new and restricted Georgia. 
This agreement the United States only 
partially performed, and Georgia in 
1824, probably with considerable justi- 
fication, adopted legislation extending 
its authority to every portion of the 
State, including all Indian lands. In 
1828 the Cherokees adopted a constitu- 
ticn for their own government, and the 
legislature countered with laws in- 
teaded to prevent the exercise of any 

+t Ibid., I, 552-556. 

ë Cherokee Nation v. Georgia, 5 Pet. 1; Worces- 

ter v. Georgia, 6 Pet. 515. 
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authority by the Cherokees and to de- 
prive them of their lands. Although 
the Cherokee Nation’s direct applica- 
tion to the Supreme Court in December 
1830 for an injunction forbidding 
Georgia to enforce such of these laws 
as were claimed to be in conflict with 
the Constitution was thrown out on 
the eighteenth of March following on 
the ground that the Cherokees were not 
a foreign nation, so that the Court 
could not exercise original jurisdiction, 
this by no means ended the matter. 

In the meantime a Cherokee vari- 
ously known as Corn Tassel or George 
Tassels was accused of the murder of 
another Indian within the Cherokee 
territory. He was arrested, tried, and 
sentenced under the Georgia law. A 
writ of error from the United States 
Supreme Court to the State court was 
treated with contumely by the governor 
and the legislature, and two days after 
it was served Tassel was executed. If 
actions speak louder than words, this 
was indeed abuse of the Supreme 
Court. The proceeding, however, was 
not devoid of language. It was the 
signal for a heated political controversy 
in which the Whig newspapers of the 
North became violently embroiled with 
the editors and the politicians of the 
South. To the Whigs the Supreme 
Court became “the sheet anchor of the 
Constitution”—a touch of hyperbole 
which makes them brothers under the 
skin to the Liberty League of today. 
A determined though unsuccessful ef- 
fort was made in Congress to repeal the 
twenty-fifth section of the Judiciary 
Act, and a resolution was introduced to 
inquire into the expediency of amend- 
ing the Constitution to limit the term 
of office of Federal judges. 

Then Georgia “cracked down” on 
two missionaries, Samuel A. Worcester 
and Elizur Butler, who resided with the 
Cherokee Nation and refused to obtain 
a license, swear allegiance to the State 
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of Georgia, or leave the State. They 
were convicted and sentenced to four 
years at hard labor—perhaps a cruel 
and unusual punishment for mission- 
aries. The United States Supreme 
Court issued a writ of error on October 
27, 1831, which met the same reception 
asin the Tassel case. But on March 8, 
1832, the Georgia statute was held un- 
constitutional, the judgment of the 
Georgia Superior Court was reversed, 
and the prisoners were ordered re- 
leased. The order was not obeyed. 
President Jackson, old Indian fighter 
that he was, undoubtedly sympathized 
with Georgia in this controversy. He 
may or he may not have said, as tradi- 
tion has it, “Well, John Marshall has 
made his decision, now let him enforce 
it”; but had it not been for the adop- 
tion by South Carolina, in November 
1832, of its Nullification Ordinance, 
which forced Jackson to take the lead in 
asserting the supremacy of the Union, 
the Court might have got the worst of 
it. As it was, the Governor of Georgia 
pardoned the missionaries and they 
withdrew their suit. 


GEORGIA’ S Protests 


In the meantime, however, the peo- 
ple of Georgia had protested in lan- 
guage which today would be regarded as 
not only violent but seditious. Senator 
George M. Troup said in an open letter: 


The people of Georgia will receive with 
indignant feelings, as they ought, the recent 
decisions of the Supreme Court, so fla- 
grantly violative of their sovereign rights. 
I hope the people will treat it, however, as 
becomes them, with moderation, dignity 
and firmness; and so treating it, Georgia 
will be unhurt by what will prove to be a 
brutum fulmen. The Judges know you will 
not yield obedience to mandates, and they 
may desire pretexts for enforcement of 
them which I trust you will not give. 


The Boston Statesman, a Democratic 
paper, said: 
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Of all the attempts made at a “Federal” 
consolidation, this last decree of the Su- 
preme Court on the Georgia question is the 
boldest; though, of all the opinions hereto- 
fore given, this is the least creditable to the 
intellectual character of the Court. There 
is not a constitutional lawyer in the United 
States who will not be shocked by the 
heresies which it contains; there is not any 
man of any capacity who, after a full ex- 
amination of it, will not pronounce it to be 
an open defiance of all common sense, as 
well as of law and precedent, and a total 
perversion of the facts of the case.’ 


Tur Drep Scorr DECISION 


It will be observéd that the “cussing” 
of the Court which grew out of Cohens 
v. Virginia and the Cherokee cases and 
in fact most of the violently argued 
cases of this early period was on the 
part of Southern Democrats who ob- 
jected to the nationalizing tendencies, 
as they saw them, of the Federal judi- 
ciary. But their objections, vociferous 
as they were, sound like the piping of 
pet canaries in comparison with the 
uproar produced among the abolition- 
ists of the North by the Dred Scott 
decision of March 6, 1857.7 This is 
not the place to discuss the merits of 
that decision. It produced more polit- 
ical reverberation than any other deci- 
sion of the Court before or since— 
perhaps more than all of them to- 
gether. It is no longer fashionable to 
say that it caused the Civil War, but it 
certainly fitted very neatly into the 
pattern of events which led to that war. 

Dred Scott, a Negro slave residing 
in Missouri but whose owner was a 
citizen of New York, sought his free- 
dom on the ground that a previous 
master had taken him into Illinois and 
thence into that portion of the Louisi- 
ana Purchase now included in Minne- 
sota, and that thereby, in accordance 
with the Ordinance of 1787 and the 

8 Warren, op. cit., I, 768, '766n. 

1 Scott v. Sandford, 19 How. 393. 


Missouri Compromise, he had become 
a iree man. The Court decided that 
he was not a citizen of Missouri and 
thsrefore could not maintain an action 
in the Federal courts against his New 
York master on the ground of diversity 
of citizenship. This was all that was 
essential to the decision of the case, and 
with this portion of the several ma- 
jority opinions rendered, there was not 
much quarrel. But having decided 
th:s important point, the venerable 
Chief Justice Taney, one of the ablest 
lawyers that ever sat upon the Supreme 
Ccurt, undertook to settle some of the 
burning issues of the slavery question 
by denying the right of Congress to 
prehibit slavery in the territories, and 
by declaring the Missouri Compromise 
to be unconstitutional. These expres- 
sions of his opinion were, strictly 
speaking, merely dicta, but instead of 
settling anything or calming anybody, 
they had the immediate effect of arous- 
ing the most bitter denunciation on the 
part of the abolitionists. The Court 
was showered with encomiums from 
the South, brickbats from the North. 


NEWSPAPER COMMENTS 


‘Two days before the decision the 
New York Tribune presaged what was 
going to happen in the following words, 
directed at President Buchanan: 


You may “cheerfully submit,” of course, 
yor will, to whatever the five slaveholders 
anc two or three doughfaces on the bench of 
the Supreme Court may be ready to utter 
on this subject. But not one man who 
rea_ly desires the Triumph of Freedom over 
Slavery in the Territories will do so. We 
may be constrained to obey, as law, what- 
ever that tribunal shall put forth; but 
happily this is a country in which the 
Pecple make both laws and Judges, and 
they will try their strength on the issue here 
presented. 


Ths is, to say the least, a sound com- 
bination of insult and defiance. And 


. 


Tue Supreme Court: 


the Tribune followed it up after the 
decision of the Court had been ren- 
dered, by saying: 

If the action of the Court in this case has 
been atrocious, the manner of it has been no 
better. The Court has rushed into politics, 
voluntarily and without other purpose than 
to subserve the cause of slavery. They 
were not called upon, in the discharge of 
their duties, to say a word about the sub- 
ject. . . . The vote stood seven to two— 
the five slaveholders and two doughfaces 
making up the seven. Their cunning chief 
had led the van, and plank by plank laid 
down a platform of historical falsehood and 
gross assumption, and thereon they all 
stood exultingly, thinking, or feigning to 
think, that their work would stand during 
the remainder of their lives at least. 


Editorially the Tribune declared that 
the opinion was “entitled to just so 
much moral weight as would be the 
judgment of a majority of those con- 
gregated in any Washington barroom.” 
The Washington correspondent of the 
New York Independent, after denounc- 
ing the decision, said: 


In all this, I counsel no revolutions. . 
T invoke only in the name of Truth, which 
yet lives, that force of public sentiment 
which makes and unmakes Courts and 
decisions, as easily as it makes and un- 
makes Presidents and Legislatures. 


And the same periodical shortly after 
carried as the caption of an editorial 
the words, “The Decision of the Su- 
preme Court is the Moral Assassina- 
tion of a Race and Cannot be Obeyed,” 
and in the subjoined article the writer 
arrived at the conclusion: “If the peo- 
ple obey this decision, they disobey 
God.” The New York Evening Post 
said, referring to the Court, “A ma- 
jority of its members have consented 
to become parties to a combination 
with the Administration to transfer the 
political control of the government to 
the hands of the slave oligarchy.” 
The New York Times said, with the 
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moderation which has always charac- 
terized that sheet, that “the circum- 
stances attending the present decision 
have done much to divest it [the Court] 
of moral influence and to impair the 
confidence of the country.” 8 


ÅBRAHAM Lincoun’s View 


But this is not the worst. Repu- 
table statesmen like William H. Seward 
and Abraham Lincoln deliberately 
charged that the Dred Scott decision 
was a frame-up concocted between the 
leaders of the Democratic Party and 
the members of the Court, and deliber- 
ately timed to follow Buchanan’s in- 
auguration. To give a clear idea of 
what such an exalted character as 
Abraham Lincoln could do in the way 
of court-“cussing” when in the mood 
for it, I quote from his speech at the 
close of the Illinois Republican State 
Convention, Springfield, June 17, 1858: 


The notable argument of “squatter 
sovereignty” . . . amount(ed] to just this: 
that if any one man choose to enslave 
another, no third man shall be allowed to 
object. That argument was incorporated 
into the Nebraska Bill itself, in the language 
which follows: “It being the true intent and 
meaning of this Act not to legislate slavery 
into any Territory or State, nor to exclude 
it therefrom, but to leave the people 
thereof perfectly free to form and regulate 
their domestic institutions in their own 
way, subject only to the Constitution of the 
United States, ...” “But,” said opposi- 
tion members, “let us amend the bill so as 
to expressly declare that the people of the 
Territory may exclude slavery.” ‘Not 
we,” said the friends of the measure, and 
down they voted the amendment. 

While the Nebraska Bill was passing 
through Congress, a law case, involving the 
question of a Negro’s freedom, by reason of 
his owner having voluntarily taken him 
first into a free State, and then into a terri- 
tory covered by the Congressional prohibi- 
tien, and held him as a slave for a long time 
in each, was passing through the United 

® Warren, op. cit., II, 304-809. 
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States Circuit Court for the District of 
Missouri. . . . Before the next Presiden- 
tial election, the law case came to, and was 
argued in, the Supreme Court of the United 
States; but the decision of it was deferred 
until after the election. Still, before the 
election, Senator Trumbull, on the door of 
the Senate, requested the leading advocate 
of the Nebraska Bill to state his opinion 
whether the people of a Territory can con- 
stitutionally exclude slavery from their 
limits; and the latter answers: “That is a 
question for the Supreme Court.” 

The election came. Mr. Buchanan was 
elected, and the indorsement [of the people], 
such as it was, secured. . . . The outgoing 
President, in his las} annual message, as 
impressively as possible echoed back upon 
the people the weight and authority of the 
indorsement. The Supreme Court met 
again, did not announce their decision, but 
ordered a reargument. The Presidential 
inauguration came, and still no decision of 
the Court; but the incoming President, in 
his inaugural address, fervently exhorted 
the people to abide by the forthcoming de- 
cision, whatever it might be. Then, in a 
few days, came the decision. 

The reputed author of the Nebraska Bill 
finds an early occasion to make a speech at 
this capital indorsing the Dred Scott de- 
cision, and vehemently denouncing all op- 
position to it. The new President, too, 
seizes . . . early occasion . . . to indorse 
and strongly construe that decision, and to 
express his astonishment that any different 
view had ever been entertained! ... 
Under the Dred Scott decision “squatter 
sovereignty” squatted out of existence, 
tumbled down like temporary scaffolding; 
like the mold at the factory, served through 
one blast, and fell back into loose sand; 
helped to carry an election, and then was 
kicked to the winds. . . . 

Several things will now appear less dark 
and mysterious than they did when they 
were transpirmg. The people were to be 
left “perfectly free,” “‘subject only to the 
Constitution.” What the Constitution had 
to do with it, outsiders could not then see. 
Plainly enough now—it was an exactly 
fitted niche, for the Dred Scott decision to 
afterward come in, and declare the perfect 
freedom of the people to be just no freedom 


at all. Why was the amendment, ex- 
pressly declaring the right of the people, 
voted down? Plainly enough now—the 
adcption of it would have spoiled the niche 
for the Dred Scott decision. Why was the 
Court decision held up? Why even a 
Serator’s individual opinion withheld, till 
after the Presidential election? Plainly 
enough now—the speaking out then would 
have damaged the “‘perfectly free” argu- 
meut upon which the election was to be 
carried. Why the outgoing President’s 
felicitation on the indorsement? Why the 
dels:y of a reargument? Why the incoming 
President’s advance exhortation in favor 
of the decision? These things look like the 
cautious patting and petting of a spirited 
horse preparatory to mounting him, when 
it iz dreaded that he may give the rider a 
fall And why the hasty after-indorsement 
of the decision by the President and others? 

We cannot absolutely know all these ex- 
act adaptations were the result of precon- 
ceri. But when we see a lot of framed 
timers, different portions of which we 
kncw have been gotten out at different 
times and places and by different workmen 


* —tephen, Franklin, Roger, and James, 


for mstance—and when we see these timbers 
joined together, and see they exactly make 
the frame of a house or a mill, all the tenons 
and mortises exactly fitting, and all the 
lengths and proportions of the different 
pieces exactly adapted to their respective 
places, and not a piece too many or too few 
—not omitting even scaffolding—or, if a 
single piece be lacking, we see the place in 
the frame exactly fitted and prepared yet to 
put such piece in—in such a case, we find it 
impossible not to believe that Stephen and 
Franklin and Roger and James all under- 
stocd one another from the beginning, and 
all worked upon a common plan or draft 
drawn up before the first blow was struck. 


PRESENT-DAY COMPLAINTS 


This language is more polite than 
some that might be quoted from Hor- 
ace Greeley or Wendell Phillips, but it 
was sufficiently devastating. - For our 
present purposes it matters very little 
whather or not it was justified. The 
important thing is that it was said on 
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behalf of the side aggrieved by a de- 
cision of the Supreme Court. And so 
it has ever been and still is. Those 
who do not like a decision of the Court 
are prone to say so, and while on the 
whole our modern speech, like Presi- 
dent Roosevelt’s reference to “the 
horse-and-buggy era,” is somewhat 
milder than the more unfettered elo- 
quence of the press and the politicians 
of the eighteen-fifties, it comes to the 
same thing. Nor do we nowadays lack 
less responsible and more journalistic 
“cussing” of the type furnished, for ex- 
ample, by Mr. Heywood Broun, who 
lately said: 


Recently I have read much of the desire 
of the Court to curb the usurpation of pow- 
ers by the Federal Government and return 
to the states that authority which should be 
theirs. But shortly after high noon on 
Monday Mr. Justice Butler went leaping 
over the state line of North Dakota like an 
antelope, and he was closely attended by 
Justices Sutherland, Van Devanter, Mc- 
Reynolds, Roberts and Mr. Chief Justice 
Hughes. It seems that North Dakota set 
too high a valuation on the property of the 
Great Northern Railroad. Sitting for the 
moment as a board of tax assessors, the Su- 
preme Court said the figure placed by the 
State authorities was too high... . In- 
deed, Mr. Pierce Butler distinctly sug- 
gested that any taxpayer who feels himself 
aggrieved by the action of local authorities 
can go to Federal courts and even to the 
great black fathers themselves for relief. 
. .. I came away from the Court in the 
company of an eminent lawyer. “Can I 
ask the Supreme Court to tell Connecticut 
that my farm is rated too highly?” I in- 
quired. “TI see nothing to prevent you,” 
he answered, “‘but my advice would be that 
you would do well, first of all, to incorpo- 
rate yourself as a railroad.” ? 


And when the New Republic,!® com- 
menting on the Schechter case, says: 
The unanimous decision . . . squarely 
raises fundamental questions—whether we 


9 New York World-Telegram, Feb. 5, 1936. 
10 83:117, June 12, 1935. 
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want a body to pass upon major social poli- 
cies that is not responsible to the electorate, 
whether we want such a body to enunciate 
policy by negative action only, whether we 
want its judgment to rest solely upon a 
written document, whether we want its 
decision to be made after the event, and 
only upon complaint of parties who believe 
themselves aggrieved, 


it is raising essentially the same sort of 
questions that were raised by the Vir- 
ginians in Cohens v. Virginia, the 
Georgians in the Cherokee cases, and 
the abolitionists following the Dred 
Scott decision. 

It has always beerf the fond preroga- 
tive of the losing counsel in a case to go 
down to the tavern after the case is 
over and “cuss” the court; and it is 
equally competent for those who-share 
his opinion to join with him. And so 
it will ever be as long as we continue to 
possess free institutions. It is safe to 
say that the bulk of the American peo- 
ple stand firmly upon the privilege of 
“cussing” the court as one of their 
cherished rights, There is no justifi- 
cation for the smugness with which 
those satisfied with a decision are in- 
clined to deprecate all criticisms of the 
Court. In other circumstances the 
gentlemen of the Liberty League would 
probably be as denunciatory of the 
Court as their Republican or Demo- 
cratic forebears were a few generations 
ago. 


“Cussine” as AN INSTITUTION 


The right to “cuss” the Court is a 
sound feature of our governmental 
system, for the following reasons: 

First, because it is a recognition of 
the right of all the people to say any- 
thing they may think about any of 
their institutions of government, any 
time and anywhere. 

Second, because, whatever we may 
think of the sanctity of the Court’s 
decisions and the necessity of imme- 
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diate obedience to them, there can be 
no controversy as to the fact that a de- 
cision of the United States Supreme 
Court does not necessarily settle any 
question. The Court has not infre- 
quently directly reversed itself, and 
much more frequently by somewhat 
juggling its precedents it has been able 
to reverse itself in fact without seem- 
ing to do so in form. The complexion 
of the Court changes with every va- 
cancy and fresh appointment. Evi- 
dence has been recently forthcoming 
from the previously unpublished diary 
of Hamilton Fish, President Grant’s 
Secretary of State, that the hero of 
Appomattox deliberately “packed” the 
Supreme Court for the purpose of 
securing a reversal of the decision de- 
claring the Legal Tender Act unconsti- 
-tutional.". And in so doing he was 
only taking the same advantage of the 
opportunity as any other President 
could and would properly take. From 
the day when John Adams appointed 
John Marshall, his Federalist Secre- 
tary of State, to be Chief Justice, and 
thereby determined the course of ju- 
dicial decision for a generation, every 
President in making appointments has 
sought, with the rarest exceptions, to 
put upon the bench men if not of his 
own party, at least of his own school of 
political thought. Madison did it in 
appointing Story. Jackson did it in 
appointing Taney. Theodore Roose- 
velt did it in appointing Oliver Wendell 
Holmes. And let us not forget in 
the heat of partisan discussion to give 
Herbert Hoover credit for an act of 
exceptional presidential virtue in ap- 
pointing Benjamin Cardozo. More- 
over, constitutional amendment may 
remove the bar set by the Court to any 
legislation the people sincerely and 
deliberately desire; and, while one 


u S, Ratner, “Was the Supreme Court Packed 
by President Grant?” Political Science Quarterly, 
50:343-358, Sept. 1935. 
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would certainly not think of advocat- 
img it as a means of constitutional 
ckange, a great civil war reversed the 
Dred Scott decision more effectively 
than the Court itself could have done it. 

Third, because it does no harm to 
the Court. Berated first by one side 
ard then by the other, never free from 
er-ticism, accused of usurping power 
ard sabotaging the Constitution on 
repeated occasions, its pronouncement 
(im the Dred Scott case at least) made 
the theme of battle—the Supréme 
Court has gone steadily on increasing 
its authority, its influence, and its hold 
upon the affections of the American 
people at large. The fact that we 
thcow pop-bottles at the umpire does 
not mean that we want to abolish um- 
pires. In fact, in my lifetime I have 
seen the number of umpires increase 
frcm one to three. And the day after 
a ziot in which the cry “Kill the um- 
pire!” has split the heavens, the man 
in the blue cap says “You're out” just 
as authoritatively as he did the day 
before. 

The reason is obvious enough-—that 
baseball cannot be played without an ~ 
umpire. No more can the constitu- 
ticnal system of the United States 
furmction without a Supreme Court. 
If we are to have a written Constitu- 
tion superior in authority to ordinary 
law, there must be some authority to 
deeide as between the legislative body 
and the fundamental law. Of course 
it & obvious, too, that the Federal sys- 
ten could not exist without some such 
umpire to determine the respective 
limits of state and national authority. 
And since the Supreme Court has on 
the whole gone serenely on its way de- 
ciding questions as they came to it, 
sometimes irritating one group, some- 
times another, but never permanently 
alled with any section or interest, it 
has earned the reputation of deciding 
cases fairly. It could only be in seri- 
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ous danger of seeing its powers cur- 
tailed if it remained of one complexion 
too long, and this the advanced age at 
which men usually arrive at the dig- 
nity of a seat on the supreme bench 
makes a practical impossibility. 

We cannot, therefore, expect that 
the “cussing” of the Court that is now 
going on will have any effect whatever 
upon the Court’s powers for the future. 
There have been dropped into the leg- 
islative hopper in Washington a large 
number and variety of proposals for re- 
ducing the Court’s jurisdiction or 
otherwise curtailing its authority. 
They will not pass in this session of 
Congress, because to pass them would 
be to give the opponents of the present 
Administration the best talking point 
they have had since Article X of the 
League of Nations Covenant was 
brandished before the bewildered eyes 
of the American public in 1920. They 
will not pass in any other session of 
Congress. 


THEODORE ROOSEVELT oN THE COURT 


These proposals are not new. Theo- 
dore Roosevelt put the weight of his 
magnetic personality behind a propo- 
sition for the recall of judicial deci- 
sions. He would have provided for a 
popular referendum on every statute 
declared unconstitutional by the courts. 
If the people voted in favor of it, it 
would have stood, the Constitution 
and the courts to the contrary not- 
withstanding.” He too used pretty 
strong language in supporting this pro- 
posal. In an address in New York 
City on Lincoln Day, 1913, he said: 


Recently the Prime Minister of Great 
Britain . . . criticized sharply, and as I 
believe with justice, the provisions of our 


2 An attempt to apply this principle to acts of 
Congress declared unconstitutional by the 
United States Supreme Court was made by 
Senator Bristow of Kansas in 1912 (S. Res. 142, 
62d Cong., 3d Sess.). 
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American Constitution which have caused 
the abuses of which we complain, or at least 
the interpretations which these provisions 
have been given by the American courts. 
. . . As one of the Liberal papers phrased 
it: “The American courts decide, usually 
unfavorably, whether an act establishing 
an income tax, or workmen’s compensation 
act, or factory legislation, is law. Judges 
are not trained for this kind of function, 
and no man who knows the history of the 
exercise of this function by American 
judges but will agree that it erects one of 
the most galling of all possible tyrannies.” 
I am sorry to say that I must agree with 
this criticism of this feature of our Consti- 
tution, or, rather, of this practice of con- 
struing the Constitution as it has obtained 
in increasing measure for the last fifty 
years. . . . Rather than have the present 
practice continued, I believe the people 
would make the legislature the sole arbiter 
of its own functions under the Constitu- 
tion, exactly as is done in England and in 
Canada. . . . I would much rather not go 
this length. But this much is certain, if 
any event of the future can be considered 
certain. If the reactionaries by their fool- 
ish violence in obstructing the sensible, 
moderate proposals intended not to abolish 
but to regulate the exercise of this extraor- 
dinary judicial power succeed in delaying 
every measure of relief, they will finally 
force the American people to such action 
because there is no other alternative. 

But nothing came of Theodore 
Roosevelt’s idea, because the Ameri- 
can people very wisely declined to ac- 
cept his partial and angry judgment of 
the Court. Nor has anything come 
of the scores of other measures which 
have been debated from the days of 
Cohens v. Virginia to the present. 


CONCLUSION 


The sum of all this is that the Su- 
preme Court is respectable and re- 
spected, but not sacrosanct. The de- 
cisions of its judges, as the work of 
fajlible human beings should be, are 
subject to the criticism and comment— 
to the “cussing”—of their fellow citi- 
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zens, It would be unwise to curtail 
either the power of the Court or the 
freedom of this criticism. It is more 
important to .have an authoritative 
tribunal to decide disputed questions 
than to have those decisions in the first 
instance always right. But since they 
may be wrong, the. President, the 
Congress, and the people at large must 
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heve the right to say their say about 
them. Whether we like it or not, they 
will continue to do so until the charac- 
te> of our institutions or the character 
of the American people is radically 
changed. If some of the “cussing” is 
urmannerly, we may regret it; but 
ev=n coarse abuse is less to be deplored 
than silent subservience. 
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Curbing the Court! 


By Epwarp S. Corwin 


N A particular day in April 1780, 

a Whig member arose in the 
House of Commons and moved the 
following resolution: “Resolved that 
the influence of the Crown has in- 
creased, is increasing, and ought to be 
diminished.” Today there are pend- 
ing in the houses of Congress proposals 
the purport of which may be sum- 
marized in a paraphrase of this famous 
motion: Resolved that the power of the 
Supreme Court has increased, is in- 
creasing, and ought to be diminished. 
Whether the power of the Court ts 
increasing at this moment is perhaps 
doubtful—things are not always as 
they seem. At any rate, the power of 
the Court in relation to legislation, 
both state and national, has increased 
vastly during the last half-century, 
and certain aspects of this increase are 
to be deplored as out of harmony with 
democratic institutions. As to these, 
the power of the Court ought to be, 
if not diminished, at least brought 
under control—-the question is, how? 


Basis or Jupician Review 


Theoretically, the Court’s power of 
judicial review rests upon the Constitu- 
tion. Actually, judicial review of acts 
of Congress—quite in contrast, for 
instance, to the President’s veto power 
—can be articulated with the constitu- 
tional document only by a course of 
reasoning, and one which rejects pro 
tanto one of the most fundamental 
principles of the constitutional theory 


1In addition to the works cited in this article 
the reader is referred to Nos. 27, 55, 60, 115, 192, 
and 291 in the bibliography at the end of this 
volume of Tum Annars, for further discussion 
of the problems treated in this article-—Eprror’s 
Nore. 


of the framers, namely, that of legisla- 
tive supremacy. Yet that most of the 
framers did in 1787 believe that there 
would be judicial review of acts of 
Congress seems certain, As Professor 
McLaughlin puts the matter: 


There was no complete and definite 
announcement by the [Philadelphia] Con- 
vention of a court’s duty to pronounce 
Congressianal acts void. And still it may 
be fair to say, the existence of this judicial 
power was by most of the delegates taken 
for granted.? 


But the question of the existence of 
judicial review is one thing; that of its 
desirable scope and effect in an institu- 
tional setup which is otherwise demo- 
cratic is a different, although related 
thing. Thus it is interesting to note 
that “the Father of the Constitution” 
had within a year recanted from his 
acceptance of judicial review, ap- 
parently because of his eyes being 
opened for the first time to what is 
today a recognized feature of the 
institution. In the autumn of 1788 he 
wrote: 


In the State Constitutions, and indeed in 
the Federal one also, no provision is made 
for the case of a disagreement in expound- 
ing them; and as the courts are generally 
the last in making the decision, it results 
to them by refusing or not refusing to 
execute a law, to stamp it with its final 
character. This makes the Judiciary De- 
partment paramount in fact to the Legis- 
lature, which was never intended and can 
never be proper.? 


2A. C. McLaughlin, A Constitutional History 
of the United States, 1935, p. 185. 

3 Writings (Gaillard Hunt, Ed.), V, 294. Later 
he recanted his recantation. Ibid., 385. Madi- 
son’s, however, is by no means the only instance 
of vacillation of opinion regarding this matter, 
nor is this to be wondered at. Judicial review of 
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It is, of course, well settled today, at 
least by long-standing usage, that no 
attempt will be made further to en- 
force a legislative act which a court of 
ultimate authority has branded as 
“unconstitutional” in the course of 
deciding a case involving the act. 


RESTRICTIONS BY THE CouRTS 


The earliest attempts at curbing 
judicial review came from the courts 
themselves, which prior to the Civil 
War formulated numerous restrictions 
in the nature of self-denying ordi- 
nances. To quote, in substance, from 
a previous article of mine touching this 
matter: Some of these restrictions are 
corollaries to the notion of judicial 
review as an outgrowth of judicial 
function, as, for instance, the rule that 
the power may be exercised only in 
connection with the decision of genuine 
not “moot” cases. Others, on the 
contrary, represent a departure from 
the logic of the same concept and spring 
from a desire on the part of the courts 
to avoid collision with the political 
branches of the government, as, for 
example, the extremely vague rule that 
the courts will not decide “political 
questions”—whatever those may be. 

Probably the maxim which is most 
frequently encountered as governing 
judicial review is the statement that 
all reasonable doubts on the constitu- 
tional issue must be resolved in favor 
of the legislature. This was reiter- 
ated prior to 1890 many times by both 
national and state courts. Actually, 
of course, a considerable amount of 
doubt necessarily attaches to almost 
any question of law which is prosecuted 
by competent counsel as far as the 
United States Supreme Court; nor, 
in fact, are there today many constitu- 
acts of Congress is an inference, based in part on 
words of the Constitution, but also in part on 


ideas not stated in the Constitution; and a differ- 
ent set of ideas leads to a different result. 


tional issues of moment in the determi- 
nation of which the Court does not 
exercise, in Justice Holmes’s words, 
“the sovereign prerogative of choice.” 
Likewise, little importance is to be 
ascribed any longer to the maxim that 
ns legislative act may be judicially dis- 
allowed on the ground of its being 
opposed to “natural law,” “natural 
rizhts,” and the like—in short, on 
amy other than strictly constitutional 
grounds; for while this maxim may 
have temporarily checked judicial re- 
view, it has certainly not done so 
permanently. Today the most ex- 
tremely latitudinarian results of extra- 
ecnstitutional limitations on legislative 
power are freely available to all courts 
of the United States in the form of 
modern conceptions of “liberty,” “due 
process of law,” and the like.‘ 

And the fate of the doctrine of stare 
decisis, as a restraining principle upon 
tke power of judicial review of the 
Supreme Court, has been the same. 
As the reviewing power of the Court 
hes broadened, this ancient doctrine 
hes pari passu lost force in the consti- 
tutional field. In the words of Pro- 
fessor Powell: 


Nine men in Washington have a pretty 
arzitrary power to annul any statute or 
ordinance or administrative order that is 
properly brought before them. The power 
is an arbitrary power, even though it may 
nct be arbitrarily exercised. It is arbi- 
trary in the sense that in the last analysis 
it is exercised as five or more of the nine 
mean think best. 

The Supreme Court can hardly be said to 
be controlled by the Constitution because 
so seldom does the Constitution clearly 
ditate a decision. It is not controlled by 
its own precedents, for it feels free to,- 
overrule them. It feels even more free to 
make distinctions that no sensible person 
weuld think of making except to avoid 
confession that a precedent is being dis- 
regarded. All this remains true even 


= Encye. of the Soc. Ses., VIT, 457, 460. 
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though in most of the cases it is also true 
that applicable precedents are either fol- 
lowed or are not there to be invoked. The 
Supreme Court does what it prefers to do 
when it prefers to do as nearly as possible 
what it has done before.’ 


These words were written some years 
ago. Subsequent developments amply 
confirm them. l 

In short, all attempts by the Court 
itself to limit its power of judicial 
review have for some reason or other 
proved futile and unavailing. 

The scope of judicial review and con- 
sequently its importance as a govern- 
mental institution depend today very 
little upon the rules which the courts 
have laid down from time to time in 
ostensible definition of it. Rather it is 
at any time a function of the entire 
structure of “constitutional law,” which 
in turn reposes in the main, so far as the 
National Constitution is concerned, 
upon the interpretations which the Su- 
preme Court has come to affix to three 
or four brief phrases thereof, and its 
manipulation of two or three vague 
doctrines, like that of “States’ Rights” 
and the taboo on delegated legislation.’ 

In a word, the history of judicial 
review has been one of pronounced 
agerandizement, and especially through- 
out the last fifty years. Today the 
Court enjoys a supervisory rôle in rela- 
tion to both national and state legislative 
power that is without statable limits. 


-EXTERNAL Restrictions 

Suggestions for imposing an ev- 
ternal curb on the Court’s power of 
judicial review have also appeared 
from an early date. These have 
usually taken one of two forms. 
Either they have sought to enlarge the 
membership of the Court, or they have 
proposed some extraordinary majority 
for setting aside a legislative act. The 


539 Columbia L. R., 768. 
6 Citation in note 4. 


size of the Court is, of course, a matter 
which is entirely within Congress’s 
power to determine, except that exist- 
ing incumbents may not be displaced 
during “good behavior”’—a question 
which has thus far been left to the 
impeachment process as outlined in 
the Constitution. The original Court 
was composed of six members; the 
present Court has nine members. On 
two occasions enlargement of its mem- 
bership was dictated, in part at least, 
by a desire in Congress to promote 
certain constitutional views. Thus in 
1837 the size of the Court was increased 
from seven to nineemembers, partly - 
with the end in view of watering down 
what remained of the old Marshall 
influence; and again in 1862 the Court 
was temporarily increased to ten 
members for the purpose of diluting 
the anti-war sentiment on it. 

But the most famous case of “pack- 
ing” the Court did not involve any 
increase at the time in its size. This 
occurred when President Grant nomi- 
nated Messrs. Bradley and Strong to 
the bench the same day that Hepburn 
v. Griswold was decided, setting aside 
the Legal Tender Act of 1862. Chief 
Justice Chase had forewarned Secre- 
tary of the Treasury Boutwell of the 
impending decision two weeks before 
it was handed down, and President 
Grant had nominees already picked 
when that event occurred who could be 
relied upon, he believed, to bring about 
the reversal, which in fact was secured 
fifteen months later. Historians of 
the Court have always been very 
mealy-mouthed when discussing this 
episode, but the recent researches of 
Mr. Sidney Ratner leave nothing to 
conjecture.’ They also serve to put 
President Grant’s Attorney-General, 
E. R. Hoar, in the Ananias Club, for it 
is impossible to believe that Grant pro- 


7™“Was the Supreme Court Packed by Presi- 
dent Grant,” Pol. Se. Q., L, 342-56. 
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ceeded in this matter without the knowl- 
edge and assent of his chief law officer. 

“Packing the Court” is a procedure 
not unlike that by which an adverse 
majority in the House of Lords may be 
overcome in Great Britain, and indeed 
the late Professor Kales contended, 
and with good reason, that the Su- 
preme Court had become virtually a 
House of Lords. 


EsTABLISHMENT OF A MAJORITY 


But while this method of curbing the 
Court is undoubtedly within the nor- 
mal powers of Congress, how about 
the other method mentioned above, 
namely, requiring an extraordinary 
majority for setting aside a legislative 
act? At least so good an authority as 
Senator Borah is on record as holding 
that this also might be done by act of 
Congress. I quote from an article 
which he contributed on the subject 
several years ago: ‘ 


This, of course, is not a new proposition. 
lt is a subject which has had consideration 
from almost the beginning of our Govern- 
ment and at the hands of some of our most 
distinguished lawyers and statesmen. . . . 
From the earliest days of the Republic, 
Congress has determined not only the 
number of justices but also the number 
which shall constitute a quorum... . Is 
the Congress invading the “‘judicial power” 
when it declares the number of justices 
required to constitute a quorum? I think 
not. Is it derogating from the “judicial 
power” when it provides by law that less 
than a quorum shall be authorized to do 
certain things? It would seem not... . 
In other words, may we not provide under 
the scope of “regulations” touching the 
appellate jurisdiction, that before an act of 
Congress shall be declared void at least seven 
judges shall concur? It seemstome that we 
have that power. If we have the power, it 
is perfectly clear that we should use it.® 


Senator Borah also points out that 
neither Webster nor Clay raised own- 
stitutional objections to a proposal of 


8 New York Times, Feb. 18, 1923. 
se 


this kind; but that was more than a 
century ago, and, as I have shown, 
much water has passed through the 
judicial mill race since then. Today it 
is at least probable that the Court 
would resist such an attempt to curtail 
its powers. What is a “court,” the 
Court would ask; and it would answer 
tkat prior to the Constitution, courts 
beth in England and in this country 
hed always decided questions by a 
majority of a quorum of their members 
—an assertion which probably is sub- 
stantially accurate. Well, then, the 
Court would proceed, this Court is 
established by the Constitution itself 
(although in fact it is only required by 
tke Constitution), and established 
w-th all the ordinary attributes of a 
ccurt up to that time. As to acts of 
Congress requirmg a quorum, the 
Court: would add, they only confirm 
“what was always best practice.” 
Tre argument is not necessarily a 
scund one, but it is certainly as sound 
as some others by which the Court has 
sought to enlarge and protect its 
powers in recent years. 


THE QUESTION OF JURISDICTION 


And much the same verdict has to be 
pessed upon the recent proposal of 
Congressman David Lewis of Mary- 
land, to oust the lower Federal courts 
ard, on appeal, the Supreme Court of 
jurisdiction of all cases in which at any 
stage the question of the validity of an 
act of Congress is raised on certain 
stated grounds. Mr. Lewis relies upon 
tke same constitutional provisions as 
Senator Borah, and upon what the 
Court has said in the past regarding . 
tke power of Congress over its appel- 
late jurisdiction and the jurisdiction of 
tke lower Federal courts.’ 


?In this connection see especially Kline v. 
Barke Constr. Co., 260 U. S. 226, and cases there 
ci-ed; also, especially in relation to the following 
peragraph, Duncan v. The “Francis Wright,” 105 
U S. 381. 
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But conceding that Congress can 
grant or withhold or withdraw juris- 
diction .at will—except of course the 
original jurisdiction of the Supreme 
Court—still the question arises, what 
is jurisdiction? As the language of 
the Constitution indicates, it is a 
matter primarily of “cases” and “con- 
troversies.”” And when does a “case” 
or a “controversy” arise? It arises 
when somebody asks a court for a 
remedy under the law, or for an au- 
thoritative declaration of his rights 
under the law. And a part of the law 
is the Constitution. It seems reason- 
ably questionable, therefore, if the 
Federal courts can be forbidden to 
retain jurisdiction of a case because 
part of the law by which it would 
have to be decided is the Constitu- 
tion. 

This looks in fact very like a pro- 
posal to repeal the Constitution as law 
of the land, by an ordinary act of 
Congress. Yet, even if I am wrong 
on this point, still it is obviously 
impracticable to close the Federal 
courts generally to such cases, which 
have to be decided somewhere. One 
ought always to remember the maxim 
against throwing out the baby with 
the bath. 

Nevertheless, if Congress should at 
any time decide that it was desirable 
to put any of its measures out of the 
reach of the Court’s reviewing power, 
there is, without doubt, a completely 
constitutional method by which it 
could do so. Congress can create 
“inferior” courts ad libitum, and for 
appeals from such courts to the Su- 
preme Court there has to be specific 
provision by Congress. What, then, 
is to hinder Congress from creating a 
special court, like the old Commerce 
Court, and endowing it with appellate 
jurisdiction over all “cases” arising 
under the designated statutes, and 
then failing to provide for further 
appeal to the Supreme Court? It is 


only in rare circumstances that the 
Supreme Court would be able, by 
virtue of its original jurisdiction, to 
review such statutes. 


DEFINITION OF JUDICIAL Review 


The question of curbing the Court 
is at basis the question. of properly 
defining judicial review, and for this the 
history of constitutional theory affords 
ample materials. In form and method 
a judicial function, judicial review has 
become today, so far as it affects 
national legislative power, the function 
of a superlegislature—the function, to 
borrow Woodrow Wilson’s description 
of the Court, of “a constitutional 
convention in continuous session.” 
The provisions of the Constitution 
upon which national legislative power 
principally depends are the com- 
merce clause and the due-process-of- 
law clause of Amendment V. These, 
however, have been interpreted from 
time to time from such widely diver- 
gent points of view that today “alterna- 
tive principles of construction and 
alternative lines of precedent con- 
stantly vest the Court with the utmost 
freedom in choosing the values which 
it shall promote” through its reading of 
these provisions. 

Nor is this all. If there is one single. 
principle which serves to differentiate 
judicial discretion from legislative dis- 
cretion, it is the principle of stare 
decisis; and, as was pointed out above, 
its observance today in the field of 
constitutional law is also a matter of 
freest choice on the part of the Court. 
Nor, in fact, has this principle ever 
been regarded as applying to the 
broader instruments of constitutional 
exegesis or as interfering in any way 
with the Court’s selection among these. 
Thus the present Court feels itself at 
entire liberty to utilize Marshall’s 
doctrine of adaptative interpretation 
one day, and Taney’s doctrine of 
historical interpretation the next. It 
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all depends on the job needing to be 
done."® 


Is THE COURT INFALLIBLE? 


The American Liberty League, to be 
sure, would like to make people believe 
that there is never but one possible 
version of the Constitution on any 
question that may arise under it—the 
one to be presently announced by the 
Court. In other words, owing to some 
clairvoyant faculty which enters into 
a man when he becomes a justice of the 
Supreme Court, or on account of some 
mystical connection between the Court 
and Deity, the Court is able at all 
times to speak the authentic Constitu- 
tion, with the result, of course, that all 
who are bound by the Constitution 
(Congress, President, et al.) are bound 
by the Court’s version of it. 

It is not possible, of course, to dis- 
prove such a theory of plenary inspira- 
tion, any more than it is possible to 
disprove that Moses was—as Coke 
asserted—“God’s amanuensis.” But 
there are some facts, none the less, 
that furnish grounds for skepticism. 
To recur once more to the phenomenon 
of overruled cases: which Court was it 
that enjoyed divine inspiration—the 
one that did the overruling, or the one 
-that was overruled? And why this 
discrimination in the distribution of 
divine favor? And when a decision 
disallowing an act of Congress is a 
five-to-four decision, is the inspiration 
enjoyed by all the majority judges, or 
only by the odd man?" And why 


10 See my Twilight of the Supreme Court, 1934, 
pp. 112-22, 

"On the inspiration of “the odd man,” see 
the remarks culled by Professor Powell from 
Selden’s “Table Talk,” in Annals of the Am. 
Acad. of Pol. and Soc. Se., Sept. 1935, p. 149. 
It would seem that this quasi-divine réle has 
fallen to Justice Roberts an extraordinarily 
large number of times since his comparatively 
recent appointment to the Court, he having been 
“the fifth man” in nineteen out of twenty-three 
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stould a judge who has proved a 
worthy vessel of divine inspiration one 
day be turned away unfilled another 
day? At least, these be disturbing 
questions. 

The view stated by Lord Bryce in his 
American Commonwealth seems more 
realistic, to say the least: 


The Supreme Court has changed its color 
i.e., its temper and tendencies, from time to 
time according to the political proclivities 
of the men who composed it... . Their 
action flowed naturally from the habits of 
thought they had formed before their 
accession to the bench and from the sym- 
pethy they could not but feel for the 
dcctrines on whose behalf they had con- 
teaded.!? 


Or listen to the pungent words of 
Justice Miller with regard to some of 
hs brethren. In 1875 he wrote: 


I have for thirteen years given all my 
energies and my intellect to the duties of 
my office, and to the effort to make and 
keep our court what it should be... . But 
I feel like taking it easy now. I can’t 
make a silk purse out of a sow’s ear. I 
can’t make a great Chief Justice out of a 
small man. I can’t make Clifford and 
Swayne, who are too old resign, nor keep 
the Chief Justice from giving them cases to 
wzite opinions in which their garrulity is 
often mixed with mischief. I can’t hinder 
Davis from governing every act of his life 
br his hope of the Presidency, though I 
acmit him to be as honest a man as I ever 
krew. But the best of us cannot prevent 
ardent wishes from coloring and warping 
our inner judgment. 

It is in vain to contend with judges who 
heve been at the bar the advocates for 
forty years of railroad companies, and all 


cases of five-to-four decisions, Phila. Record, 
Jen. 12, 1936, D * nine. 

22 9nd Ed. revised, Vol. I, p. 268. Note also 
Justice Henry Baldwin’s statement shortly after 
Marshall’s death, that “the history and spirit of 
tke times, past and present, admonish us that 
new versions of the Constitution will be promul- 
geted to meet the ever varying course of political 
events and aspirations of power.” Work cited 
in note 10, at pp. 10-11. 
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the forms of associated capital, when they 
are called upon to decide cases where such 
interests are in contest. All their training, 
all their feelings are from the start in favor 
of those who need no such influence.!3 


Justice Miller would evidently have 
agreed with Mr. Taft’s final ver- 
dict regarding judges, “Judges are 
men”! 4 


CONSTITUTIONAL VERSION OF 
Review 


Dismissing, then, the theory of a 
mystical identity between the Con- 
stitution and whatever view the Court 
takes at any particular moment of any 
of its provisions, we still have before 
us the possibility that the Constitution 
itself requires that the latter be taken 
for the former by everybody except the 
Court itself —Is this so? 

It would certainly be difficult to 
show that it was so to John Marshall’s 
way of thinking. Judicial review of 
acts of Congress became a part of 
American constitutional law with the 
decision in Marbury v. Madison, in 
1808. In the course of his opinion 
Marshall said: 


Why otherwise does it [the Constitution] 
direct the judges to take an oath to support 
it? This oath certainly applies, in an 
especial manner, to their conduct in their 
official character. How immoral to impose 
it on them, if they were to be used as the 
instruments, and the knowing instruments, 
for violating what they swear to support! 
. . . Why does a judge swear to discharge 
his duties agreeably to the Constitution of 


8 Chas. Fairman, “Justice Samuel Miller, A 
Study of a Judicial Statesman,” Pol. Sc. Q., 
L, 15, 42-8. Miller owned that he himself 
might have been “more affected by the fact” 
that he was not made Chief Justice than he was 
conscious of. 

4 See work cited in note 10, at p. 186. Earlier, 
Mr. Taft had said: “I love judges, and I love 
courts. They are my ideals, that typify on 
earth what we shall meet hereafter in heaven 
under a just God.” 


the United States . . . if it is closed upon 
him and cannot be inspected by him? #5 


But members of Congress and the 
President, too, take an oath to support 
the Constitution. Is then the Consti- 
tution, in contradistinction to the 
judicial version of it, closed to them? 
If so, “how immoral” to require such 
an oath of them! 


COURT’S INTERPRETATION Nor 
FINAL 


The finality, therefore, which at- 
taches to a judicial construction of the 
Constitution for the purpose of decid- 
ing a case ought, it would seem, to 
be confined in strict theory, to the 
case thus decided. However, con- 
stitutional usage has, as was pointed 
out earlier, come to require that the 
President, as chief executive, should 
not attempt further to enforce an act 
of Congress which the Court has, in 
the course of deciding a case involving 
the act, stigmatized as “unconstitu- 
tional” and “void.” On the other 
hand, it was asserted again and again 
in earlier years, and so long before 
judicial review had become the power 
of a superlegislature that it is today, 
that the legislative power of the Union 
was not to be confined by previous 
judicial constructions of the Constitu- 
tion. This was the position of both 
Jefferson and Jackson. Said the latter, 
in his famous Veto Message of July 10, 
1832: 


The Congress, the Executive, and the 
Court must each for itself be guided by its 


15 1 Cranch, 187, 180. It ought to be recalled 
that Marshall was ready, at the time of Chase’s 
impeachment, to concede to Congress the right 
to reverse “those legal opinions deemed un- 
sound” by it, if Congress in turn would give up 
the power of impeachment. This exchange of 
prerogatives was, apparently, to be effected by 
a sort of informal understanding, as Marshall 
wês much perturbed lest, if the impeachment of 
Chase succeeded, he would be the nest victim. 
See Beveridge, Life of John Marshall, II, 176-77. 
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own opinion of the Constitution. Each 
public officer who takes an oath to support 
the Constitution swears that he will sup- 
port it as he understands it, and not as it is 
understood by others. It is as much the 
duty of the House of Representatives, ôf the 
Senate, and of the President to decide upon 
the constitutionality of any bill or resolu- 
tion which may be presented to them for 
passage or approval as it is of the supreme 
judges when it may be brought before them 
for judicial decision. The opinion of the 
judges has no more authority over Congress 
than the opinion of Congress has over the 
judges, and on that point the President is 
independent of both. The authority of 
the Supreme Court must not, therefore, be 
permitted to control the Congress or the 
Executive when acting in their legislative 
capacities, but to have only such influence 
as the force of their reasoning may de- 
serve,16 


Jefferson expressed himself more 
curtly: “To consider the judges as the 
ultimate arbiters of all constitutional 
questions would place us under the 
despotism of an oligarchy.” !” 


Nor was the view of the “Father of 
the Constitution” substantially differ- 
ent. Madison even contested, as we 
have seen, the notion that an adverse 
judicial decision determined the final 
quality of a legislative act; though on 
this point history has overruled him. 
He also contended that Congress could 
at times construe the Constitution in a 
way to bind the Court—a position 
which has been watered down today 
into the very innocuous doctrine of 
“political questions.” Furthermore, 
he was willing to concede that the Con- 


sJ. D. Richardson, A Compilation of the 
Messages and Papers of the Presidents, 1789- 
1897 (10 vols.), Vol. II, p. 582. 

17 Writings (Mem. ed.) XV, 276-78. Jeffer- 
son, in general, held that each department had 
“equal right” to construe the Constitution “in 
eases submitted to its action,” “without regard 
to what the others may have decided for thêm- 
selves under a similar question.” See Writings 
(Ford, Ed.), X, 140-42. 
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stitution had been finally construed on 
the subject of internal improvements in 
a way contrary to his own earlier 
views, by “the will of the Nation” 
manifested through a long term of 
years. Nor can Madison be shown to 
have ever cited a judicial construction 
of the Constitution as settling any- 
thing; on the contrary, he was often an 
unfavorable critic of the Court.!8 

As Professor McLaughlin remarks in 
his Constitutional History of the United 
States: 


From the acknowledgment of the Court’s 
right and duty to interpret and apply the 
Constitution as the Court views the Con- 
stitution to the declaration that the Court 
by its decision fixes upon the Constitution 
an interpretation that must last forever 
and beyond, is a far ery. 


Decision or Cases BUT Not 
QUESTIONS 


The propagation of this dogma, the 
corner stone of the American Liberty 
League’s constitutional creed, Mc- 
Laughlin ascribes largely to the exi- 
gencies of pro-slavery and the political 
convenience of its panders. From 
1848, pro-slavery was in a majority on 
the Court, and that interest then and 
there started the drive which culmi- 
nated in the Dred Scott case, to elevate 
decisions of the Supreme Court inter- 
pretative of the Constitution to a level 
with the Constitution itself.2° The 


18 See, e.g., Letters and Other Writings (1867), 
III, 483, 506-7, 529-30, 572-74, 642-43; IV, 
427; 1 Annals of Congress, 514, 520-21, 568. 

39 See work cited in note 2, at p. 582. Ban- 
croft and Curtis both accept Jackson’s position 
as the correct one. See the former’s History 
(author’s last revision), VI, 350; and the latter’s 
posthumous second volume (1896), pp. 69-70. 
“However the Court may interpret the provi- 
sions of the Constitution, it is still the Constitu- 
tion which is the law and not the decision of the 
Court.” Warren, The Supreme Court in United 
States History, Il, 749. 

20 Work cited in note 2, pp. 413f., 513, 549, 
552, 582, 673. 
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pretension, however, that the Court 


by this decision had “settled” the slav- 
ery question was promptly challenged, 
by Lincoln among others. Dealing 
with the subject in his first Inaugural, 
Lincoln did not deny that a decision of 
the Court finally disposed of the partic- 
ular case and to that extent was legally 
binding on all and sundry. Nor did he 
question that a reading of the Consti- 
tution made by the Court for the pur- 
pose of deciding a case was further en- 
titled to “very high respect” from the 
other departments of the Government 
“in all parallel cases.” But he con- 
tinued: 


At the same time, the candid citizen 
must confess that if the policy of the 
Government upon vital questions affecting 
the whole people is to be irrevocably fixed 
by decisions of the Supreme Court, the 
instant they are made in ordinary litigation 
between parties in personal actions, the 
people will have ceased to be their own 
rulers, having to that extent practically 
resigned their Government into the hands 
of that eminent tribunal. Nor is there in 
this any assault upon the Court or the 
judges. It is a duty from which they may 
not shrink to decide cases properly brought 
before them, and it is no fault of theirs if 
others seek to turn their decisions to 
political purposes.?! 


21 Richardson, op. cit., VI, 9-10. It is to this 
passage that Theodore Roosevelt referred when 
he remarked: “Judges and lawyers are merely 
instruments for procuring the right solution on 
certain problems with which all good citizens 
are equally concerned. How completely the 
self-styled Republican leaders have wandered 
today from the principles of Abraham Lincoln 
is shown by their refusal to apply to this ques- 
tion the principles which Lincoln laid down in 
discussing the Dred Scott decision. He scorn- 
fully refused to treat the decision of the Supreme 
Court in that case as permanently binding upon 
the people, or as a matter only for judges and 
lawyers; and he explicitly laid down the doctrine 
that the people were the masters of the Court, 
and that it was for the people and not for the 
courts to determine the principles and policies 
in accordance with which our Constitution was 
to be interpreted and our Government ad- 
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In short, while the Court can and 
must decide cases according to its own 
independent view of the Constitution, 
it does not in so doing decide questions. 


A DERIVATIVE POWER 


But what is the point of view of the 
Court itself today? It is true, of 
course, that judicial opinions often 
range rather widely and deal with issues 
which might easily be left alone; and 
also that individual judges sometimes 
pontificate about the Constitution in 
a rather portentous way. For all that, 
the strict, theory of judicial review still 
remains what it was in Marshall’s day. 
An excellent statement bearing on the 
point is that of Justice Sutherland in 
the Minimum Wage Case of 1923: 


From the authority to ascertain and 
determine the law in a given case, there 
necessarily results, in case of conflict, the 
duty to declare and enforce the rule of the 
supreme law and reject that of an inferior 
act of legislation which, transcending the 
Constitution, is of no effect and binding on 
no one. This is not the exercise of a sub- 
stantive power to review and nullify acts of 
Congress, for no such substantive power 
exists. It is simply a necessary concomi- 
tant of the power to hear and dispose of a 
case or controversy properly before the 
court, to the determination of which must 
be brought the test and measure of the 
law.2? 

In short, the power of judicial review 
is a purely derivative power, a corol- 
lary of the judicial duty to decide 
cases in accordance with the law, of 
which the Constitution is a part; and it 
necessarily receives its scope from that 
duty. 

We now return to the question of 
curbing the Court. That nine elderly 
gentlemen holding office for life should 
ministered.” Congressional Record, Aug. 23, 
1935, p. 14694. Slavery was prohibited in the 
tergitories by an act of Congress in 1862, in the 
face of the Dred Scott decision. Rhodes, 
History, IXJ, 630-81. 

22961 U. S. 525, 544, 
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exercise, without considerable responsi- 
bility and responsiveness to the politi- 
cal forces of the Nation, the sweeping 
powers which the Court today exercises 
over the national legislative power, 
would be a preposterous idea and one 
in nowise to be reconciled with the no- 
tion of “a government of the people, 
by the people, and for the people.” So 
the question becomes, whether special 
devices, such as those mentioned earlier 
in this article, are required in order to 
assure such measure of responsibility 
and responsiveness. Unquestionably 
one or more of these devices might be- 
come necessary. Even so, it is hardly 
the better part of valor to rush to the 
conclusion that this is already the case, 
at least until we have surveyed the pos- 
sibilities of the present institutional 
setup. Wise statesmanship consists in 
using existing institutions as far as pos- 
sible, and especially is this so in times 
of stress, since it is the visible continuity 
of institutions upon which the main- 
tenance of social discipline most im- 
mediately depends and which therefore 
constitutes the strongest barrier against 
revolutionary violence. 

The thing which, I am convinced, 
more than anything else today menaces 
the due influence of public opinion 
upon the Court is the doctrine of the 
finality of its readings of the Constitu- 
tion-——their finality, that is to say, as 
regards every organ of government ex- 
cept the Court itself., But, as we have 
seen, this doctrine is logically incon- 
sistent with the very course of reason- 
ing by which, in Marbury v. Madison, 
judicial review of acts of Congress was 
derived from the Constitution. We 
also have convincing grounds for be- 
lieving that Madison would not have 
tolerated such a theory of judicial re- 
view; and it is highly improbable that 
Hamilton would have done so. dn 
point of fact, the Hamiltonian doctrine 
of broad construction of the national 


legislative power, which was taken over 
by Marshall in McCulloch v. Maryland, 
really reduced judicial review of acts of 
Cengress to a minimum; and through- 
out the fifty-four years between Mar- 
bury v. Madison and the Dred Scott 
case, not a single act of Congress was 
disallowed by the Court. Finally, as 
we have seen, Jefferson, Jackson, and 
Lincoln are all definitely on record as 
deaying that a construction of the Con- 
stitution made by the Court in the ex- 
ercise of its judicial duty of deciding a 
caze, becomes henceforth a part of the 
Ccnstitution by which the national 
legislative power is bound. 


INDEPENDENT CONSTRUCTION OF 
CONSTITUTION 


Discarding then, this spurious gloss 
upon the principle of judicial review, 
where do we arrive? We arrive at 
clear recognition that the national leg- 
islative organ, Congress and the Presi- 
deat, are vested not only with the 
power but with the duty to read the 
Canstitution for themselves. To. be 
sure, they are entitled to consult the 
op-nions of the Court for such light as 
these may shed on particular questions 
of constitutional power; and indeed 
they ought to do so, not only out of 
respect for a codrdinate branch of the 
Gcvernment, but also because the 
Ccurt has had great experience in these 
metters. For all that, they are not 
encitled to abdicate their own official 
fumction of independent judgment on 
the plea that such opinions are the 
auchentic Constitution. 

I contend, accordingly, that Presi- 
deat Roosevelt was well within his 
rights when he asked Congress to pass 
the Guffey Coal Bill despite “reason- 
ab_e doubts” as to its constitutionality, 
although he would possibly have done 
be-ter had he said doubts as to its un- 
cor-stitutionality. He erred, in short, 
‘as to tact, not as to fact. 


CURBING THE Court 55 


There can certainly be no sound ob- 
jection to a course of action which re- 
quires the Court to clarify its precise 
position with regard to grave questions 
of constitutional power. But I go fur- 
ther, and contend that there can be no 
sound objection to a course of action 
which is calculated to enable the elec- 
torate to choose between the Court’s 
view of the Constitution and Congress’s 
view, when these conflict. And if, as 
some have claimed, this would put the 
Court “on the spot,” so also would it 
put,Congress “on the spot.” 

In other words, the above view of the 
constitutional duty of Congress brings 
both the Court’s and Congress’s inter- 
pretations of the Constitution to the 
test of public opinion and so leaves the 
issue of finality to be settled by what 
Madison termed “the will of the Na- 
tion.” In “a government of the peo- 
ple, by the people, and for the peo- 
ple,” that is just how it Ga to be 
settled. 


In a letter written in his declining 
years the great Metternich lamented 
that he had spent the greater part of 
his life in an endeavor to “prop up rot- 
ting structures.” The present Court 
might well give heed to this confession 
of futility. For it too is devoting its 
energies to an attempt, which must 
prove unavailing in the end, to “prop 
up rotting structures” in the shape of 
once discarded or today unworkable 
theories of constitutional law. Mean- 
while there are other doctrines with 
just as good or better juristic tradition 
back of them, which ery for a crafts- 
manship able and willing to rear them 
into a sound new edifice for a revivified 
national sovereignty. 

Or, if this is expecting too much, 
then the Court, essaying a humbler 
rôle, should recall the words of the 
Wise Man: “Be not righteous over 
much; neither make thyself over wise; 
why shouldest thou destroy ee 27? 23 

B Eccles. 7: 16. 
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The Constitution and the New Dealt 


By Donatp R. Ricuprre 


HE New Deal program has been 

preéminently a program of reform 
within the structure of American in- 
stitutions. This program has been 
wholly consistent with the mainte- 
nance of our constitutional system of 
self-government. There has never 
been in it a denial of the legislative 
authority to make the laws, or of the 
judicial authority to interpret and to 
enforce the laws. There has never 
been a denial by the Federal Govern- 
ment of the autonomy of state govern- 
ments. There has never been any 
proposed extension of the legislative 
or executive authority of the Federal 
Government over state officials which 
could be reasonably compared with 
the actual extension of Federal judicial 
authority over state officials which 
resulted from the decision of the Su- 
preme Court in the case of Ex parte 
Young; a decision which, in the dis- 
senting opinion of Mr. Justice Harlan, 
“enables the subordinate Federal 
courts to supervise and control the 
official action of the states as if they 
were dependencies or provinces.” 


DEBATABLE Issues 


The real issue presented by the New 
Deal should not be obscured with fic- 
titious charges of deliberate violations 
of the Constitution. Let it be con- 
ceded, however, that many of the 


* For further discussion of problems treated in 
this article, the reader is referred to Nos. 10, 11, 
21, 60, 81, 115, 134, and 255 in the bibliography 
at the end of this volume of Tue Annars; also 
to J. M. Clark, Social Controls of Business, Chi- 
cago: University of Chicago Press, 1926; Donald 
R. Richberg, The Rainbow, Garden City, N. Y.: 
Doubleday, Doran & Co., 1936-—Eprror’s 
Nors. 


56 


statutes enacted under the New Deal 
program have entered that debatable 
field where there has been doubt as to 
whether there was a constitutional 
basis for the authority exercised, or 
whether the methods employed con- 
formed to constitutional requirements, 
or whether there was an undue re- 
straint upon individual liberty. These 
are questions upon which the ablest 
lawyers and the most learned and im- 
partial judges disagree. 

But there has not been a single Fed- 
eral statute enacted as a part of the 
New Deal program which did not have 
the support of an impressive body of 
legal opinion, holding that it con- 
formed to constitutional requirements. 
When justices of the Supreme Court 
divide with impassioned vigor of con- 
viction upon the constitutionality of 
a law, it does not sound well for either 
lawyers or laymen to assert with in- 
temperate partisanship that those who 
have supported the law are revolu- 
tionaries who are deliberately engaged 
in usurpations of power and assaults 
upon the Constitution. 

If there comes to mind the unani- 
mous opinion of the Supreme Court 
holding that the power of codemaking 
was unlawfully delegated in the Na- 
tional Industrial Recovery Act, let me 
also recall that the constitutionality of 
that delegation of power had been pre- 
viously sustained by a large majority 
of the lower Federal courts which had 
considered the question, and that the 
Supreme Court in its adverse opinion 
disagreed with the unanimous opinion 
of the able Circuit Court of Appeals sit- 
ting in New York, which had sustained 
the constitutionality of the law. 
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It is fair to ask how these debatable 
issues are to be settled if such statutes 
are not enacted by those who believe 
them to be valid. Is that not the con- 
stitutional method provided for the 
settlement of such issues? If it be an 
assault upon the Constitution to advo- 
cate a debatable law, then every politi- 
cal party and every eminent lawyer in 
the annals of our history, and prac- 
tically every Judge who has served 
upon the Federal bench, has been 
guilty of more than one such assault. 

In the records of the Supreme Court 
itself there are scores of reversals and 
modifications of previous opinions by 
that eminent tribunal. The Attorney- 
General recently reminded us that 
when the doctrine of the Dartmouth 
College case was modified in the 
Charles River Bridge case, the great 
Justice Story said gloomily: “The old 
constitutional doctrines are fast fading 
away.” And Daniel Webster com- 
plained that “the decision has com- 
pletely overturned a clear provision of 
the Constitution,” and said: “Judge 
Story thinks the Supreme Court is 
gone and I think so too”; while the 
eminent Chancellor Kent wrote: “It 
abandons or overthrows a great prin- 
ciple of constitutional morality.” 


UNFOUNDED ACCUSATIONS 


We should not be deceived by tran- 
sient outbursts of partisan venom, or 
by sweeping condemnations of public 
officials who, when seeking to solve 
the profoundly difficult problems of 
this period of great change, are not 
always able to guess correctly whether 
four or five or nine justices of the 
Supreme Court will approve or dis- 
approve of their judgment as to what 
may or may not be done under the 
broad and often very uncertain re- 
quirements of the Constitution! 

No man can be justly accused of 
violating the Constitution, or of usur- 


pations of power, who exercises public 
authority in such a manner as to sub- 
mit his honest judgment of a lawful 
act to the honest judgment of those 
who under the Constitution are the 
final interpreters of its meaning— 
realizing also that he who occupies an 
elective office must always submit his 
actions to the ultimate approval or dis- 
approval of a sovereign people. 

It is ill-tempered exaggeration and 
emotional hyperbole to talk about 
“dictatorship” and “assaults upon the 
Constitution” when public officials 
have undertaken ta meet the new im- 
perative demands of grave emer- 
gencies with the exercise of old and 
well-established powers through new 
methods and new agencies, even 
though their wisdom and their consti- 
tutionality may be honestly and sin- 
cerely questioned. 

It would be well to recall that every 
President who has guided this Nation 
through a troubled hour has been 
denounced as a destroyer of the Con- 
stitution by an opposition more inter- 
ested in expressing and arousing fear 
and hate than in candidly debating an 
honest difference of opinion. 

In an opposition newspaper during 
the administration of George Wash- 
ington, you may read that “the Ameri- 
can Nation has been debauched by 
Washington ...the President has 
violated the Constitution”; and from 
the days of Washington to those of 
Lincoln you will find that every politi- 
cal party and its leaders were regu- 
larly accused by the opposition of vio- 
lating the Constitution and plotting to 
destroy our institutions of govern- 
ment. 

Over the bowed head of Abraham 
Lincoln was poured a continuing tor- 
rent of abuse from newspapers even of 
his own party, much of which reads as 
though it had been printed only yes- 
terday. Listen to this, for example, 
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published about Lincoln in a Northern 
newspaper in 1862: 


We saw the executive power grasp in 
one hand the sword and the purse of the 
Nation and in the other the legislative and 
judicial authority and hold them in a re- 
lentless grip to the complete annihilation 
of our constitutional rights. ... We saw 
trade disordered, government finances 
ruined, an enormous debt piled incalcu- 
lably high, intolerable taxes. . . . We saw 
the superb Constitution under which our 
country has grown great and respected, 
torn in shreds. 


Such were the attacks made upon 
the President who was seeking to pre- 
serve the Government itself in the 
dreadful hours of a civil war—and they 
are being duplicated today in attacks 
upon the President who has carried 
the Government, the Constitution, 
and the general welfare safely through 
the darkness, the confusion, and the 
misery of an unparalleled depression 
into the dawning of a new and happier 
day. 


Tur CONSTITUTIONAL Issvr 


There is, however, a real constitu- 
tional issue which the people may be 
able to see if we can sweep aside the 
veils of these false issues and once 
more look squarely at the everlasting 
conflict between individual self-inter- 
est and the public welfare which in a 
changing civilization raises the simple 
but vital question as to whether the 
National Government now possesses 
or should be given ample power to pro- 
tect the freedom and the security of all 
the American people. 

It should be fairly stated that the 
New Deal program for the advance- 
ment of the general welfare requires 
some new restraints upon the tradi- 
tional freedom of the individual and 
upon his unhampered ability to ac- 
quire and to control property ac- 
cording to his unfettered discretion. 


Whether these restraints can be im- 
posed under the constitutional limita- 
tions upon legislative action is a ques- 
tion to be answered in the first instance 
by the construction placed upon the 
Constitution by the Supreme Court. 
This first answer to our vital question 
is now slowly being forged out of the 
decisions of the Court. 

But our crucial national problems 
and decisions as to how far self-interest 
must be subordinated to the common 
good are not settled finally by the 
opinions of the Supreme Court. Such 
issues must go forward to a final de- 
termination by the people for whom 
and by whom the Constitution is made 
our supreme law. Whether we, as a 
people, can do what is right without 
changing our fundamental law is the 
first question. But the decisive and 
ultimate question is: Are we trying to 
do what is right; or is our purpose and 
our program wrong? To declare that 
we are wrong because it may be held 
that the Constitution forbids or does 
not authorize our action is simply to 
evade the real issue. 

The Constitution is a great and wise 
fundamental law—not because it is the 
last word in human wisdom, but be- 
cause its basic principles can be ap- 
plied to changing conditions and its 
more rigid rules can be modified by 
judicial construction or by amendment 
to meet the developing needs of a 
developing civilization. Our Consti- 
tution was, in the language of Chief 
Justice Marshall, “intended to endure 
for ages to come and consequently to 
be adapted to the various crises of 
human affairs.” In that adaptation 
of our Constitution the Supreme Court 
has over and over again changed the 
meaning and effect of its provisions by 
interpretations, reversing long stand- 
ing opinions of the Court itself and 
thereby actually rewriting our funda- 
mental law. And twenty-one amend- 
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ments have been added to the original 
document. 

In every critical issue presented to 
the American people the final decision 
has rested not upon what could or 
could not be done under the Constitu- 
tion, but upon the determination of 
the people as to what it was right to do. 
Statesmen and politicians have argued 
that the Constitution prohibited pro- 
tective tariffs, controls of banking, in- 
come taxation, restriction of slavery, 
regulations of commerce, and prac- 
tically every legislative action ever 
proposed to advance the general wel- 
fare or to prevent abuses of economic 
power. In the end these arguments 
have been rejected either by the courts 
or by the ultimate authority of the 
will of the people. 


VALUE OF CONSTITUTIONAL 
AMENDMENT 


By amendments to the original Con- 
stitution there were established: the 
rights of free speech, freedom of the 
press, freedom of religion, free assem- 
blage, and trial by jury; the right not 
to be deprived of life, liberty, or prop- 
erty without due process of law; the 
abolition of human slavery; the right 
of all citizens to vote regardless of race, 
religion, or sex; and the power of the 
Federal Government to levy income 
taxes. 

In the light of these amendments 
and many other changes wrought in 
the original Constitution, it should be 
evident that the American people have 
never accepted the doctrine that a 
political program was wrong because 
it might require an amendment of the 
Constitution to write it into law. 
Neither have the majority of the 
American people ever seriously con- 
demned a political leader for under- 
taking to advance the general welfare 
by new laws which might be held 
constitutional, before advocating an 


amendment to the Constitution. On 
the contrary, it is a historical fact that 
this procedure has always appealed to 
the common sense of the American 
people, who have probably observed 
about one hundred constitutional ob- 
jectors strike out in every session of 
the Supreme Court before one hits a 
home run. 

The simple reason for this low bat- 
ting average is that the vast majority 
of constitutional cases turn upon some 
such complex and uncertain question 
as: When is a man deprived of liberty 
or property without due process of 
law? Of course, the average man may 
think that every law that restrains his 
freedom of action or reduces the value 
of his property or restricts his control 
over it must violate this constitutional 
guarantee. A lawyer, naturally sym- 
pathetic with the interests of a valu- 
able client, may find it very difficult 
to explain just how far individual lib- 
erty can be restrained in protection of 
the public interest, and just how far 
property rights, which are created by 
law, can be modified or taken away by 
law. It appears that frequently the 
lawyer finds it much easier to sup- 
port the client’s point of view and 
let the courts explain where he is 
mistaken. 


Viewroints DEVELOPED BY 
Economic STRESS 


But the ordinary difficulty in ob- 
taining a dispassionate legal opinion 
as to the constitutionality of a law is 
increased a hundredfold when, in a 
period of economic stress and change, 
it is necessary to use the powers of 
government to protect the lives of mil- 
lions of people who are without the 
means of adequate self-support. 

The theories of individual freedom, 
free competition, and private rights of 
property can be interpreted and ap- 
plied so as to meet general approval 
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when the great mass of the people are 
able to utilize their freedom to earn a 
living and are primarily interested in 
being left alone except for police pro- 
tection in the right to acquire and use 
property. The task of government in 
such a prosperous period is compara- 
tively simple and easy. 

But when millions of people cannot 
find employment and other millions 
cannot pay their debts and a large por- 
tion of the population is suffering or 
fearing deprivation of the actual neces- 
sities of life, then the demand rapidly 
rises to impose heavier and more defi- 
nite social obligations on all those who 
control the wealth and economic re- 
sources of the Nation. The liberty to 
seek a job and to earn a livelihood is 
of no value to men or women who 
simply cannot find a job or any way 
to support themselves and their de- 
pendents. The right to use one’s own 
property is of no immediate value to 
the person who has no property. The 
protection of home ownership makes 
little appeal to the householder who 
has lost his home or who is a tenant 
unable to pay his rent. 

In this situation thousands and then 
millions of voters are gradually edu- 
cated into an understanding that 
every constitutional guarantee of free- 
dom and security depends for its value 
on one guarantee which is not ex- 
plicitly written in the Constitution—a 
guarantee of the opportunity to earn 
a living. This is supposed to be the 
guarantee of our economic system. 
But this economic system is sustained 
by the political system in establishing 
and protecting the private owner- 
ship of property and private control of 
its use. 

Thus, after a short period of very 
painful popular education, we find that 
millions of citizens are demanding that 
the Government, either by regulating 
individugl conduct, by modifying and 


controlling property rights, by taxa- 
tion, by public enterprises, or by some 
such community action shall reor- 
ganize or regulate the economic system 
so that it can be relied upon to provide 
a decent and assured living for all the 
people. As long as a vast majority of 
the citizenship are in distress or fear- 
ful of the immediate future, this de- 
mand has the overwhelming force that 
it attained in 1933. A government ac- 
tively supporting the general welfare, 
mobilizing and directing the employ- 
ment of all our national resources, was 
then generally approved. 

But as conditions improved, more 
and more people, with restored confi- 
dence in their individual ability to 
take care of themselves, became re- 
sentful of the obligations of being a 
brother’s keeper. More and more 
they became convinced that their self- 
advancement was being hampered by 
governmental restraints and taxation 
and interference with the free working 
of a competitive system. This atti- 
tude has been particularly evident in 
those smaller but influential groups 
which have suffered principally from 
fear and which have lived through the 
depression era without very serious 
losses of material comfort. 

These groups have never learned the 
lesson that privation has taught to 
millions who knew real suffering. 
They have not learned that our demo- 
cratic government must underwrite 
the constitutional guarantees of indi- 
vidual freedom with the fundamental 
guarantee of an opportunity to earn a 
living. And the spokesmen of these 
sheltered groups often misunderstand 
or misrepresent this popular demand 
as a claim that the Government should 
provide a living for its citizens. 

Let us try to deal with this great 
issue fairly—not by falsification and 
evasion. The actual demand rising 
from the less fortunate masses of the 
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American people today is not for a 
benevolent paternalism—not for a 
communal] sharing of wealth and in- 
come—not for a government which 
will provide them with a living for 
little or no work. It is simply a de- 
mand that the government shall guar- 
antee to every able and willing worker 
that he shall have an opportunity to 
earn a decent living. The purpose of 
the New Deal program is to provide 
this guarantee by codperative action of 
the Federal Government to aid in 
establishing and maintaining a sound 
economic system of private enterprise. 

In the language of its preamble, the 
Constitution of the United States was 
ordained “in Order to .. . promote 
the general Welfare and secure the 
Blessings of Liberty to ourselves and 
our Posterity.” And yet we have 
been told that this government so 
established has no power to secure the 
most essential blessing of liberty—and 
that it lacks the power to do things 
which are vitally necessary to promote 
the general welfare. 


Tue Issue or 1936 


This is the real constitutional issue 
of 1986: Does the National Govern- 
ment now possess, or should it be 
given, ample power to promote and 
maintain an economic system under 
which an opportunity to earn a decent 
living will be practically insured to 
every American citizen? To those 
who disagree with the program of the 
New Deal, here is the challenge: Do 
you recognize that this obligation rests 
upon the Federal Government? If so, 
how do you propose that this obliga- 
tion shall be fulfilled? If it cannot be 
fulfilled under the existing Constitu- 
tion, are you in favor of amending the 
Constitution as far as necessary to ac- 
complish this purpose? 

There are a score of evasive answers 
which can be made to these questions. 


One particularly favored by some poli- 
ticians is the contention that each 
state should deal with this problem 
separately. To any person who un- 
derstands what the respective powers 
of the state and Federal governments 
are, and who understands how our 
economic system operates, there is 
nothing but mockery in the suggestion 
that we should attempt to meet our 
national responsibility by the separate 
action of forty-eight states which have 
no power to regulate interstate com- 
merce, no control of national credit, 
and notea particle of the national au- 
thority necessary to foster and main- 
tain economic security throughout the 
Nation. 

There is another evasive answer 
which is much favored by those who 
are unable to discuss the merits of any 
public action which might interfere 
with their private interests. This 
contention is that the economic sys- 
tem would function to furnish ade- 
quate employment to all willing work- 
ers if the Government would simply let 
it alone and permit the forces of pri- 
vate initiative and unregulated com- 
petition to control production and dis- 
tribution. 


Present REGULATION 


But there is not a single business 
man, economist, lawyer, or politician 
who offers such a proposition who will 
stand by it for five minutes under such 
questions as these: Do you propose to 
repeal all protective tariffs? Do you 
propose to repeal the anti-trust laws? 
Do you propose to repeal the patent 
laws and the bankruptcy laws? Do 
you propose to repeal all the laws 
against fraud, deceit, discrimination, 
and other forms of unfair competi- 
tion? Do you propose to stop public 
regulation of the railroads and other 
publie utilities? Do you propose to 
repeal all Government controls of 
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banking? Do you propose to repeal 
all laws for the protection of labor, 
including sanitary and safety require- 
ments? Do you propose to repeal all 
the laws which sustain the orderly, 
honest transaction of business and re- 
quire that certain standards of fair 
dealing and justice shall be observed? 
Or do you only propose that the Gov- 
ernment shall stop its recent efforts 
to aid and protect homeowners, farm- 
ers, and business institutions and to 
provide some work and relief for mil- 
lions of the unemployed? 

All intelligent, .well-informed per- 
sons must realize that our Federal Jaws 
and a vast body of state laws establish 
economic policies and regulate our eco- 
nomic system to such an extent that 
the forces of natural, unrestrained 
competition could be made effective 
only by a complete and revolutionary 
change of our entire government. 
These existing laws have been enacted 
largely to aid and to protect business 
men and all our working popula- 
tion against unfair competition from 
abroad and within our borders, and to 
promote fairness and justice in all the 
activities through which men and 
women earn a living. That has been 
a fundamental obligation assumed by 
our system of government, which has 
thereby made itself responsible for the 
fairness and justice of the resulting 
economic system. 

Those who prosper under this sys- 
tem for the time being are naturally 
satisfied with it. Those who do not 
prosper and those who suffer want it 
improved. Those who are in good 
health want to be let alone. Even if 
they are carriers of diseases which may 
afflict their neighbors, they do not wish 
to be treated or quarantined so long 
as they themselves feel all right. dn 
earlier days there was great resent- 
ment against paying taxes even for 
sewers by people who did not under- 


stand that the government had the 
right and the duty to prevent healthy 
people from contaminating the soil 
and the streams and from giving ty- 
phoid fever to their neighbors. 


FEDERAL-STATE RELATIONSHIP 


The ultimate refuge of those who 
oppose any changes in the political 
economic system which might reduce 
their present economic advantages 
and privileges is to insist that ade- 
quate governmental action is forbid- 
den by the Constitution. These ob- 
structionists first deny any existing 
authority in the Federal Government 
and then oppose any program to en- 
large Federal authority, on the ground 
that this would destroy the powers of 
local self-government now reserved to 
the states. 

The principal reliance of the ob- 
structionists for the time being is 
placed upon a series of confusing, in- 
consistent interpretations of the Con- 
stitution written into scores of opinions 
of a constantly shifting majority of 
the Supreme Court. Weare informed 
by these opinions, in substance, that 
a single state cannot control commer- 
cial intercourse with other states; be- 
cause the Federal Government alone 
can regulate commerce among the 
states. But in the next breath we are 
told that the Federal Government 
cannot foster a sound economic system 
of production and distribution because 
it has no power to control industrial or 
agricultural production and distribu- 
tion within the several states. 

Yet long ago and often the Supreme 
Court has held that there are no re- 
served powers of the states “in hos- 
tility to the authorized exercise of Fed- 
eral power.” So said Justice Hughes 
in the Minnesota Rate Cases (230 
U. S. 352). That is the meaning of 
the second paragraph of Arlee VI of 
the Constitution. 
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The historical evidence is clear that 
the members of the Constitutional 
Convention of 1787 sought to prevent 
the creation of a legal vacuum—an 
area of anarchy—where the regulatory 
power of neither the Federal nor any 
state government could be effectively 
exerted. They adopted the “Virginia 
Plan,” supported by Washington, 
Madison, and Randolph, providing 
that the Congress should have the 
power to legislate 


in all cases for the general interests of the 
Union, and also in those to which the states 
are separately incompetent, or in which the 
harmony of the United States may be inter- 
rupted by the exercise of individual legisla- 
tion. 


These principles and purposes were 
written into the provisions of the Con- 
stitution empowering the Congress to 
“provide for the common defense and 
general welfare of the United States” 
and “to regulate commerce with for- 
eign nations and among the several 
states.” Therefore, when the power 
to legislate for the general welfare or 
to regulate interstate commerce is now 
held restricted by the powers of the 
states to legislate in matters where 
the states plainly cannot provide 
for the general welfare and cannot 
regulate interstate commerce, the re- 
sult is to deny to the Federal 
Government exactly that power 
which those who wrote the Consti- 
tution of the United States intended 
to confer upon the Federal Govern- 
ment. Such a doctrine does not 
take us “back to the Constitution” 
of our forefathers, but carries us 
away from the purposes and the 
wisdom of the Constitution as they 
wrote it. We are carried behind the 
Constitution of the Union—back to 
the preceding Articles of Confedera- 
tion which were inadequate to make us 
a nation. - 


ABUSE or Power 


It may be conceded that there are 
dangers in the grant of broad powers 
to the Congress to legislate in order 
to provide for the general welfare and 
to foster and protect interstate com- 
merce. But that is no basis for deny- 
ing to the Federal Government the au- 
thority which no state can exercise 
and which it is essential to have exer- 
cised. Justice Stone, in the dissenting 
opinion in United States v. Butler (the 
AAA case), answered the contention 
that a clear Federal power should be 
restricted because of the danger of its 
abuse, in the following language: 

The suggestion that it must now be cur- 
tailed by judicial fiat because it may be 
abused by unwise use hardly rises to the 
dignity of argument. So may judicial 
power be abused. 


The sound corrective for an abuse of 
power by a legislative body is, as Jus- 
tice Stone asserted, an appeal “not to 
the courts, but to the ballot and to the 
processes of democratic government.” 
Tf, in the opinion of a majority of the 
Supreme Court, a Federal law, in at- 
tempting to provide for the general 
welfare or to regulate interstate com- 
merce, goes too far in the direction of 
controlling matters of local concern 
and in restricting the powers of local 
self-government, the decision of this 
issue of public policy should not finally 
rest upon the political or economic 
opinions of the judges, but upon the 
deliberate judgment of the people act- 
ing through their elected lawmaking 
representatives. 

Those who argue that a method of 
amending the Constitution is provided 
and should be followed if the people 
disagree with the Supreme Court over- 
leok the fact that what is needed, for 
example, in this present situation is 
not a change in the Constitution, but a 
change in the constructiop placed 
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upon the Constitution by a majority 
of the Supreme Court. 


REVERSAL OF SUPREME Court 
Decisions SUGGESTED 


It would be wholly consistent with 
the principles of our Constitution to 
provide that when a law not clearly 
probibited by definite language in the 
Constitution is held constructively un- 
constitutional by the Supreme Court, 
then the Congress should have the au- 
thority to reënact the law, notwith- 
standing the construction placed upon 
the Constitution .by the Supreme 
Court. To give opportunity for a pre- 
vious expression of public opinion, 
this authority might be conferred upon 
the Congress assembled after the next 
succeeding general election. 

This suggestion follows the proposal 
made over a hundred and thirty years 
ago by the greatest expounder of the 
Constitution in our entire history. In 
1804, facing the threatened impeach- 
ment of a justice of the Supreme 
Court, the great Chief Justice Mar- 
shall himself wrote: 

A reversal of those legal opinions deemed 
unwise by the legislature would certainly 


better comport with the mildness of our 
character than a removal of the judge who 
has rendered them unknowing of his 
fault. 


Following the same logic, if those 
debatable opinions of the Court which 
construe an indefinite requirement of 
the Constitution were deliberately re- 
versed by the Congress of the United 
States, this procedure would better 
comport with the principles of our 
government than a process of amend- 
ing the Constitution itself in order 
simply to change the debatable con- 
struction placed on the Constitution 
by a majority of nine judges. 

The dominant issues of today do not 
lie between the Constitution and the 
New Deal. They lie between the 
progressives who, in the New Deal, 
are trying to maintain our democratic 
institutions of self-government as es- 
tablished in the Constitution, and the 
reactionaries who, in order to evade 
their public obligations, are trying to 
destroy self-government by establish- 
ing new and undemocratic limita- 
tions on the lawmaking powers 
of the elected representatives of the 
people. 
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The Powers of the National Government 


By Warrer F. Dopp 


Y THE terms of the Constitution, 
the National Government has 
limited powers. The powers are pri- 
marily those specifically enumerated in 
the first three articles of the Constitu- 
tion, together with a general power “to 
make all laws which shall be necessary 
and proper for carrying into execution” 
the powers vested in Congress and all 
other powers vested in the Govern- 
ment of the United States or in any 
department or officer thereof. The 
more important powers that are spe- 
cifically granted are broad in terms,and 
the general power to enact “necessary 
and proper” laws is incapable of delimi- 
tation. Except as new issues present 
themselves and except as such issues 
must be decided, there is, therefore, no 
means of determining the scope of 
national power. This flexibility is dis- 
tinctly favorable to the National Gov- 
ernment, because it readily permits an 
expansion of power to meet new con- 
ditions. 

By the Tenth Amendment, all pow- 
ers not granted to the National Gov- 
ernment in this uncertain manner “are 
reserved to the states respectively or 
to the people.” It was thus the inten- 
tion of the Constitution that two gov- 
ernments—state and national—should 
exercise authority over the same terri- 
tory, and that there should be some 
means of avoiding conflict between the 
two. That the states may exercise 
power in certain unoccupied fields of 
national authority was recognized, but 
the superiority of national power when 
asserted in such fields was expressly 
reserved by a provision that “the Con- 
stitution and the laws of the United 
States which shall be made in pursu- 


ance thereof; and all treaties made, 
or which shall be made, under the 
authority of the United States, shall be 
the supreme law of the land.” Mr. 
Chief Justice Hughes properly said in 
the Minnesota Rate Cases (230 U. S. 
352) that “there is no room in our 
scheme of government for the assertion 
of state* power in hostility to the au- 
thorized exercise of Federal power.” 


SETTLEMENT OF CONFLICTS 


In case of conflict, the important 
problem is, therefore, to determine 
what is the “authorized exercise of Fed- 
eral power.” If the political agencies 
of the National Government—Con- 
gress and the Executive—are to deter- 
mine the scope of their powers, that 
government js in reality all-powerful, 
and the language of the Tenth Amend- 
ment becomes meaningless when it 
reserves to the states respectively or 
to the people the powers not delegated 
to the United States by the Constitu- 
tion nor prohibited by it to the states. 
Under a federal system, with powers 
divided between two governments 
exercising authority over the same ter- 
ritory, it is necessary that there be 
some formal delimitation of the pow- 
ers of the two, and that there be some 
arbiter to determine conflicts between 
the two. Since the beginning of gov- 
ernment under the present Constitu- 
tion, the United States Supreme Court, 
an organ of the National Government, 
has acted as such arbiter, and an 
analysis of its decisions shows, on the 
whole, a distinct liberality toward the 
expansion of national power. 

It has recently been argued, without 
authority of history or law, that the 
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Court should limit itself to the pre- 
vention of state encroachments on 
national authority, and not pass upon 
the validity of Federal laws alleged to 
exceed the scope of national power. 
This theory would provide an arbiter 
to decide in favor of one of the parties, 
and would necessarily abandon all safe- 
guards for the preservation of the fed- 
eral system as established by the Con- 
stitution. 

It has been urged that the contrary 
view, under which our government has 
operated, is based upon “the acci- 
dental circumstance that the members 
of the Union were called ‘states.’ ” 
Perhaps it may be replied that our fed- 
eral system, with powers delegated to 
the National Government, is based 
upon the “accidental circumstance” 
that there were states which were rep- 
resented in the Constitutional Con- 
vention of 1787, and which through 
conventions ratified the Constitution. 


IMPORTANCE or NATIONAL TAXING 
Power 


From the standpoint of the framers 
of the Constitution, perhaps the most 
important powers vested in Congress 
were the powers to levy and collect 
taxes and “to regulate commerce with 
foreign nations, and among the several 
states, and with the Indian tribes.” 
Without an independent power of 
taxation, the National Government 
would have been helpless. Under the 
Articles of Confederation, Congress 
made requisitions upon the states for 
their proportionate share of expenses, 
and the Articles provided: 


The taxes for paying that proportion 
shall be laid and levied by the authority 
and direction of the legislatures of the sev- 
eral states within the time agreed upon by 
the United States in Congress assembled., 


In a speech in the New York Assem- 
bly, early in 1787, Alexander Hamilton 


made the following statement as to the 
preceding five years under the Articles 
of Confederation: 


During that period, as appears by a state- 
ment in our files, New Hampshire, North 
Carolina, South Carolina and Georgia have 
paid nothing. I say nothing, because the 
only actual payment is the trifling sum of 
about seven thousand dollars by New 
Hampshire. South Carolina indeed has 
credits, but these are merely by way of dis- 
count, on the supplies furnished by her dur- 
ing the war, in consideration of her peculiar 
sufferings and exertions, while the imme- 
diate theater of it. 

Connecticut and Delaware have paid 
about one third of their requisitions. Mas- 
sachusetts, Rhode Island and Maryland 
about one half, Virginia about three fifths, 
Pennsylvania nearly the whole, and New 
York, more than her quota. 


The duty of the states was in terms 
mandatory, but there was no means of 
compelling its performance. The gov- 
ernment created by the Articles of 
Confederation was therefore helpless. 


Unrrorm COMMERCE REGULATION 
NECESSARY 


The Constitutional Convention of 
1787 directly resulted from a meeting 
of commissioners of five states at An- 
napolis in 1786, on the initiative of 
the State of Virginia, 


to take into consideration the trade of the 
United States; to examine the relative situ- 
ations and trade of the said states; to con- 
sider how far a uniform system in their 
commercial regulations may be necessary 
to their common interest and their perma- 
nent harmony. 


The situation at the time the Constitu- 
tional Convention assembled is well 
described by Max Farrand: 


Pending a grant of power to Congress 
over matters of commerce, the states acted 
individually. A uniform policy was neces- 
sary, and while a pretense was made of 
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acting in unison to achieve a much desired 
end, it is evident that selfish motives fre- 
quently dictated what was done. Any 
state which enjoyed superior conditions to 
a neighboring state was only too apt to 
take advantage of that fact. Some of the 
states, as James Madison described it, 
“having no convenient ports for foreign 
commerce, were subject to be taxed by their 
neighbors, through whose ports their com- 
merce was carried on. New Jersey, placed 
between Philadelphia and New York, was 
likened to a cask tapped at both ends; 
and North Carolina, between Virginia and 
South Carolina, to a patient bleeding at 
both arms.” The Americans were an agri- 
cultural and a trading people. Interfer- 
ence with the arteries of commerce was 
cutting off the very lifeblood of the Nation, 
and something had to be done. The 
Articles of Confederation provided no rem- 
edy, and it was evident that amendments 
to that document, if presented in the ordi- 
nary way, were not likely to succeed. 
Some other method of procedure was 
necessary. 


As adopted by the Convention, the 
commerce clause does not stand alone. 
Equally important with the grant of 
power were the limitations at the same 
time placed upon national and state 
power. Uniformity of regulation was 
to some extent necessary, even then, 
but more important was the preven- 
tion of discrimination. 

The affirmative grant of power 
relates in terms both to foreign and 
domestic commerce. The power with 
respect to foreign commerce is com- 
plete. Mr. Chief Justice Hughes prop- 
erly said in Board of Trustees of the 
University of Illinois v. United States, 
289 U.S. 48 (1933): 


The principle of duality in our system of 
government does not touch the authority 
of the Congress in the regulation of foreign 
commerce. . . . In international relations 
and with respect to foreign intercourse and 
trade the people of the United States act 
through a single government with unified 
and adequate national power. 


REGULATION OF INTERSTATE 
CoMMERCE 


With respect to domestic transac- 
tions, on the other hand, the power of 
Congress is limited to “commerce 
among the several states.” There is 
much commerce within the boundaries 
of a single state, and within such boun- 
daries there is also the operation of 
industries for the manufacture or pro- 
duction of articles that are to go into 
interstate commerce. To what extent 
does the power to regulate commerce 
“among ethe severa] states,” supple- 
mented by the power “to make all laws 
that shall be necessary and proper” for 
carrying into execution the commerce 
power, permit a Federal regulation of 
domestic commerce and of trade and 
industry within the states? 

In the early history of the Nation, 
substantially no difficulty presented 
itself as to the scope of national power 
to regulate interstate commerce. Lit- 
tle use was made of this power, and the 
important cases coming to the United 
States Supreme Court dealt largely 
with the validity of state legislation 
affecting such commerce. Increased 
complexity of commercial relations 
has, however, produced a great mass 
of Federal regulatory legislation, 
beginning with the Interstate Com- 
merce Act of 1887 and the Sherman 
Anti-Trust Act of 1890. The passage 
of the act of 1887 was in large part 
brought about by the decision of the 
United States Supreme Court in 
Wabash Ry. Co. v. Illinois, 118 U. S. 
557 (1886) , in which the state’s power 
to regulate railroad rates was restricted 
to the limits of the state. 

With the active exercise of its regu- 
latory power by the National Govern- 
ment, it soon came to be recognized 
that the superior power to regulate 
interstate commerce would in many 
cases require the control of transac- 
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tions which are not in themselves inter- 
state commerce. A railroad is nor- 
mally an agency for both intrastate 
and interstate commerce. Mr. Justice 
Van Devanter said in Illinois Central 
Railroad Co. v. Behrens, 233 U.S. 473 
(1914): 


Considering the status of the railroad as 
a highway for both interstate and intra- 
state commerce, the interdependence of the 
two classes of traffic in point of movement 
and safety, the practical difficulty in sep- 
arating or dividing the general work of the 
switching crew, and the nature and extent 
of the power confided to Congress by the 
commerce clause of the Constitution, we 
entertain no doubt that the liability of the 
carrier for injuries suffered by a member of 
the crew in the course of its general work 
was subject to regulation by Congress, 
whether the particular service being per- 
. formed at the time of the injury, isolatedly 
considered, was in interstate or intrastate 
commerce. 


The power of the National Govern- 
ment to regulate the interstate rates of 
railroads would be meaningless if a 
state had complete authority to fix the 
intrastate rates of the same railroad 
so low that the railroad could not 
continue to operate. Therefore, the 
Court has sustained the power granted 
by Congress to the Interstate Com- 
merce Commission to exercise a wide 
degree of supervision over intrastate 
rates.1 
Federal control over all operations 
must to some extent be recognized 
where a single instrumentality serves 
both interstate and intrastate com- 
merce, and when the transactions are 
so interrelated as to be in fact insep- 
arable. Under such conditions one 
government must control, and that 
government must be the one with the 


superior power. z 


+ Railroad Commission of Wisconsin v. C. B. & 
Q. R. R. Co., 257 U. S. 563 (1922). 


FEDERAL CONTROL OVER INDUSTRY 


Because of their close interrelation 
with interstate commerce, Federal 
control of stockyards and of dealings 
in grain by boards of trade has been 
upheld, and a similar control over 
security exchanges will undoubtedly 
be sustained. It has in many cases 
been held proper to apply the Federal 
anti-trust act to, prevent intrastate 
activities which restrain interstate 
commerce. But the Court, by a five- 
to-four decision in Railroad Retire- 
ment Board v. Alton R. R. Co., 295 
U. S. 330 (1935), has held that “the 
fostering of a contented mind” on the 
part of a railroad employee through a 
compulsory pension scheme was not 
in any just sense a regulation of inter- 
state transportation. In the Railroad 
Retirement case Mr. Chief Justice 
Hughes vigorously dissented; he wrote 
the opinion for a unanimous court 
in Schechter Poultry Corporation v. 
United States, 295 U. S. 495 (1935), 
holding that there was no Federal 
power to regulate the hours and wages 
of those employed by the Schechters 
in their slaughterhouses in Brooklyn 
and the sales there made to retail deal- 
ers and butchers. In this opinion the 
Court said that in order to be subject 
to Federal regulation, transactions 
must directly affect interstate com- 
merce, and that: 


If the commerce clause were construed 
to reach all enterprises and transactions 
which could be said to have an indirect 
effect upon interstate commerce, the Fed- 
eral authority would embrace all the activi- 
ties of the people, and the authority of the 
state over its domestic concerns would exist 
only by sufferance of the Federal Govern- 
ment. 


LIMITATION OF FEDERAL CONTROL 


Every time an article is produced 
and sold within the limits of a state, 
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that production and sale remotely 
affect interstate commerce, for to that 
extent the market is reduced for the 
sale of a similar article produced in 
another state. Equally, the produc- 
tion of an article in one state which 


may be sold in another state affects . 


the market in each of the states. If 
the view were adopted that the control 
of these transactions is a regulation of 
commerce among the several states, 
there would be complete Federal power 
over labor and industry. In support 
of such a view it is urged that industry 
is now organized on a national basis, 
and that the power to regulate inter- 
state commerce must therefore apply 
to the processes of manufacture, pro- 
duction, and local sale. 

Three questions present themselves 
as to this matter: (1) Can such a posi- 
tion be justified under the commerce 
clause of the Constitution? (2) Can 
the same result be accomplished 
through the exercise of other powers 
of Congress? (3) Would the result 
sought to be accomplished be desir- 
able? ` 

The first question has been suf- 
ficiently answered by the Supreme 
Court in the Schechter case. Where 
transactions are not in themselves 
interstate commerce, the Federal Gov- 
ernment may control only when they 
directly affect interstate commerce, 
and “the precise line can be drawn 
only as individual cases arise.” In 
Hammar v. Dagenhart, 247 U. S. 251 
(1918), the United States Supreme 
Court held that Congress could not 
forbid child labor in the states by pro- 
hibiting the transportation in inter- 
state commerce of articles manufac- 
tured by the use of child labor. This 
decision appears to make it clear that 
Federal power cannot prohibit what it 
has no power to regulate. Unless the 
Court abandons the position taken in 
the Schechter case, it will be difficult 


to sustain the National Labor Rela- 
tions Act. 


REGULATORY TAXATION 


But may similar results be obtained 
through the exercise of other Federal 
powers? In Bailey v. Drexel Furni- 
ture Co., 259 U. S. 20 (1922), the 
Supreme Court held invalid a so-called 
tax of one tenth of the entire net 
income from the business for a full 
year imposed upon an employer who 
employed children in violation of an 
act of Congress. This measure ob- 
viously *sought to-impose a penalty 
rather than to produce revenue, and 
in holding it invalid the court said, 
through Mr. Chief Justice Taft, that 
“a court must be blind not to see that 
the so-called tax is imposed to stop the 
employment of children within the age 
limits prescribed. Its prohibitory and 
regulatory purpose are palpable.” But 
taxation may be employed for a regu- 
latory purpose. A Federal tax may 
be sustained if it brings in some reve- 
nue, even though its primary purpose 
and effect may be otherwise beyond 
the Federal power. Such a view has 
been taken with reference to the Fed- 
eral anti-narcotic act.2 Mr. Justice 
Sutherland recently said in Magnano 
Company v. Hamilton, 292 U. S. 40 
(1934) : 


From the beginning of our governments, 
the courts have sustained taxes although 
imposed with the collateral intent of effec- 
tuating ulterior ends, which, considered 
apart, were beyond the constitutional power 
of the lawmakers to realize by legislation 
directly addressed to their accomplishment. 


The Federal taxing power is sub- 
stantially unlimited, and under the 
view taken in Florida v. Mellon, 273 
V. S. 12 (1927), Federal tax legisla- 
tion, by allowing credit for certain 


2 Nigro v. United States, 276 U.S. 332 (1928). 
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state taxes or for certain conduct by 
an individual within the state, may 
force the state to conform to the 
policies of the National Government 
or may control the action of the indi- 
vidual within the state. 


NATIONAL SPENDING Power 


Closely related to the taxing power 
is the spending power of Congress. In 
Massachusetts v. Mellon, 262 U. $. 
447 (1923), the Court has held that 
neither a state nor an individual has 
a sufficient interest to contest the 
validity of expenditures by the United 
States. : 

Some restriction on the spending 
power is imposed by the recent de- 
cision of United States v. Butler 
(January 6, 1936), in which the Agri- 
cultural Adjustment Act was held 
invalid; but from the opinion of the 
Court, little can be determined as to 
the scope of the restriction. Speaking 
for the Court, Mr. Justice Roberts 
says that “the power of Congress 
to authorize expenditure of public 
moneys for public purposes is not lim- 
ited by the direct grants of legislative 
power found in the Constitution”; and 
Mr. Justice Stone, in dissent, is appar- 
ently right in saying that there is no 
denial of the constitutional power to 
make an “appropriation in aid of cur- 
tailment of agricultural production.” 
All members of the Court agree that 
the power of Congress to spend money 
“for the general welfare” is in addition 
to other powers granted by the Con- 
stitution. The dissenters say that 
“the power of Congress to spend is 
inseparable from persuasion to action 
over which Congress has no legislative 
control”; but apparently draw the line 
against coercion through the exercise 
of the spending power, by the curious 
statement that “threat of loss, nôt 
hope of gain, is the essence of economic 
coercion.” The majority, on the other 


hand, not only oppose coercion but 
find the use of the money an invasion 
of the “reserved rights of the states.” 
Nothing is better established than the 
principle that there are no reserved 
rights of the states “in hostility to the 
authorized exercise of Federal power.” 

The scope of the authorized spend- 
ing power of the National Government 
is therefore as indefinite as ever, for it 
is the scope of Federal power that 
determines what is reserved to the 
states. The majority appear to indi- 
cate that the restriction is one against 
coercive use of the Federal spending 
power through the use of contract, and 
Mr. Justice Roberts says: 


There is an obvious difference between a 
statute stating the conditions upon which 
moneys shall be expended and one effective 
only upon assumption of a contractual obli- 
gation to submit to a regulation which 
otherwise could not be enforced. 


But the opinion had just previously 
stated that 


if the plan were one for purely voluntary 
coöperation it would stand no better so far 
as Federal power is concerned. At best it 
is a scheme for purchasing with Federal 
funds submission to Federal regulation of a 
subject reserved to the states. 


The opinion in this case is readily 
capable of distinction when new facts 
appear in another case, and is not 
likely to stand as the basis for a per- 
manent restriction upon the Federal 
spending power. In later judicial de- 
terminations the emphasis is likely to 
be placed upon the statement of Mr. 
Justice Roberts that “the power of 
Congress to authorize expenditures of 
public moneys for public purposes is 
not limited by the direct grants of 
legislative power found in the Consti- 
tution,” and upon the Court’s implied 
approval of “a conditional appropria- 

3 Mr. Justice Hughes in the Minnesota Rate 
Cases, 230 U. S. 352. 
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tion of money” by Congress or of “a 
provision that if certain conditions are 
not complied with the appropriation 
shall no longer be available.” 

In the Butler case, Mr. Justice 
Stone, in dissent, says that the power 
to tax and spend is subject to the 
restrictions: (1) that “the purpose 
must be truly national”; (2) “that it 
may not be used to coerce action left 
to state control”; and (3) “the con- 
science and patriotism of Congress and 
the Executive.” These so-called limi- 
tations mean little, and both the taxing 
and the spending power will continue 
to be used to effect ends otherwise 
beyond the constitutional power of 
Congress. To what extent will the 
taxing and related powers be permit- 
ted to accomplish ends not otherwise 
within the power of the National Gov- 
ernment? 


Invirect MEASURES 


The Guffey-Snyder Bituminous Coal 
Conservation Act of 1935 is obviously 
not intended as a revenue producing 
measure. However, it imposes a tax 
of 15 per cent on the sale price at the 
mine, and permits a drawback in the 
form of a credit equivalent to 90 per 
cent if the producer accepts and com- 
plies with a code containing provisions 
required by the Act. The evident pur- 
pose is that, if the code provision 
be not within the commerce power, it 
may be justified as a tax measure 
because a percentage of the money will 
remain in the public treasury. 

The Social Security Act of 1935 com- 
bines subsidies with taxes and credits. 
By its terms the National Government 
assumes practically complete control 
of social services within the states, 
although power to do so is in no way 
conferred by the Constitution. For 
unemployment compensation a tax 
upon the employer is levied, but if a 
state law upon the subject has been 


approved by the Social Security Board, 
the employer may credit against the 
Federal tax the amount of contribu- 
tions paid by him into an unemploy- 
ment fund under a state law, but the 
total credit is not to exceed 90 per cent 
of the tax against which it is credited. 

Here also there is likely to be a 
residue of money in the Federal 
treasury. If the measure, obviously 
intended for other purposes, thus 
becomes a revenue measure, Florida 
v. Mellon would presumably apply, for 
the state would not be legally required 
to provide a state fund into which pay- 
ments could be made and for which 
credit could be obtained against the 
Federal tax. There would, under this 
theory, merely be a compulsion in fact, 
but not a legal compulsion. If the 
plans are sustained, Congress will have 
done, by disguise, things that it had no 
power to do directly. 

Should these enactments be sus- 
tained, there should be no difficulty in 
applying similar plans to child labor, 
without the need of ratifying the pend- 
ing amendment to the Federal Consti- 
tution; for nothing in the fields of 
social and economic policy will be 
beyond the scope of national power. 
The original child labor tax act will 
have failed because of its crudity as an 
initial effort; not because its purpose 
was beyond the scope of Federal 
authority. 


Tue Lone-Run Resvuit 


The aims of recent Federal legisla- 
tion are laudable, but the question pre- 
sents itself as to whether the methods 
employed may not in the long run do 
more harm than good. Ifthe methods 
are sustained, we shall have estab- 
lished a National Government with 
unlimited power. Social and economic 
reformers are correct in thinking it 
easier to win one battle in Congress 
than forty-eight battles in state legis- 
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latures. But permanent gain is more 
important than temporary success. 
The experience with national prohibi- 
tion showed that the gain in a uniform 
standard and in national enforcement 
was more than offset by the loss of a 
sense of responsibility by local and 
state governments. We are now em- 
barking upon a national social security 
program, controlled by the National 
Government both in its form and in 
its administration, and the probability 
is that within a few years we shall 
regret that we did not leave this 
matter to the states, as we have 
done in the case of workmen’s compen- 
sation. 

In the earlier history of our country 
the problems of commercial regulation 
were primarily local in character. 
Many of these problems have now 
become national, and with the changes 
in industrial organization and in the 
means of transportation and communi- 
cation, the National Government has 
of necessity increasingly come to exer- 
cise the powers vested in it by the 
Constitution. No function national 
in character will remain permanently 
under the control of state and local 
authority, nor should it so remain; but 


any development which may without 
limit supersede state power is danger- 
ous both to the Nation and to the 
stetes. If we had authority to plan a 
new geography for the United States, 
we would probably reduce the number 
of states and make material read- 
justments of present boundaries. We 
cannot do this, but must choose to 
leave substantial power in the states 
as they are or to transfer to the 
Netional Government complete con- 
trcl of social, economic, and industrial 
poicy. In my opinion the transfer of 
complete control to the National Gov- 
ernment will cause loss rather than 
ga:n in the achievement of the objec- 
tive of better social and industrial 
organization. 

Our governmental system is endan- 
gered today, not by virtue of too little 
power in Congress, but because Con- 
gress may have too much power. We 
do not need constitutional amendment 
to enlarge that power. We do need 
an. adherence to the principles of the 
Schechter case, and an application of 
these principles to prevent the exercise 
by indirection of powers not other- 
wise within the scope of national au- 
thority. 
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Administrative Lawmaking* 
By O. R. McGuire 


E HAVE no officers in this 
Government from the Presi- 

dent down to the most subordinate 
agent,” says the Supreme Court of the 
United States, “who does not hold 
office under the law, with prescribed 
duties and limited authority,” t and 
in every inquiry as to their authority 
we must look to the Constitution of 
the United States and the statutes in 
conformity therewith. Applying this 
test to administrative lawmaking, we 
find it stated in the Constitution that 
“the executive power shall be vested 
in a President of the United States of 
America” ? and that “he shall take care 
that the laws be faithfully executed.” 3 
This language describing the execu- 
tive power is strikingly different from 
that describing the general power of 
either of the other two great constitu- 
tional branches of the Federal Govern- 
ment. The language used to describe 
the legislative power is: “All legisla- 
tive powers herein granted shall be 
vested in a Congress of the United 
States,” 4 showing that the enumer- 
ated powers clearly constitute a limita- 
tion on the possible claims of that de- 
partment to power. The language 
used to describe the judicial power is: 
“The judicial power shall extend to” 
certain enumerated cases, thereby 
obviously excluding cases over which 


* In addition to works cited in this article, the 
reader is referred to Nos. 18, 22, 24, 52, 65, 67, 
78, 85, 100, 102, 105, 108, 170, 216, 256, and 309 
in the bibliography at the end of this volume of 
Tae Annats for further discussion of the prob- 
lems treated in this article—Eprror’s Nore. 

1 Floyds Acceptances, 7 Wall. 666. 

? Art. II, Sec. 1. 

® Art. IT, Sec. 3. 

* Art. I, See. 1. 

® Art. TII, See. 2. 
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the judiciary might otherwise claim 
jurisdiction. 


Score or Executive Power 


The lack of express limitations in 
the article of the Constitution dealing 
with executive power has led to differ- 
ences of opinion as to whether the 
executive power vested in the Presi- 
dent is defined and limited by the fol- 
lowing specified powers, or whether it 
includes other powers not enumerated 
but naturally executive in character.® 


® President Wilson stated in his previously 
written book on Constitutional Government in 
the United States, page 70: “The President is at 
liberty, both in law and conscience, to be as big 
a man as he can. His capacity will set the 
limit.” 

President Theodore Roosevelt in his subse- 
quently written autobiography, pp. 388, 389, 
stated: “The most important factor in getting 
the right spirit in my Administration, next to 
insistence upon courage, honesty, and genuine 
democracy of desire to serve the plain people, 
was my insistence upon the theory that the 
executive power was limited only by specific 
restrictions and prohibitions appearing in the 
Constitution or imposed by Congress under its 
constitutional powers. My view was that every 
executive officer in high position was a steward 
of the people bound actively and affirmatively 
to do all he could for the people and not content 
himself with the negative merit of keeping his 
talents undamaged in a napkin. I declined to 
adopt the view that what was imperatively 
necessary for the Nation could not be done by 
the President unless he could find some specific 
authorization to do it. My belief was that it 
was not only his right but his duty to do any- 
thing that the needs of the Nation demanded 
unless such action was forbidden by the Con- 
stitution or by the laws. Under this interpre- 
tation I did and caused to be done many things 
not previously done by the President and the 
heads of departments. I did not usurp power 
buj did gradually broaden the use of executive 
power. In other words, I acted for the common 
well-being of all our people, whenever and in 
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However, from the very beginning of 
our Nation it seems to have been con- 
ceded that the Executive possesses two 
distinct classes of powers under the 
Constitution—the peace powers which 
are subject generally to the restrictions 
of the Constitution or the laws enacted 
in accordance therewith, and the war 
powers which are limited only by the 
law and usages of nations.” It has 
been said that the war powers of the 
President constitute a sort of “dark 
continent” in our jurisprudence, the 
boundaries of which are undeter- 


mined. This paper will not consider 
ne ee E 
whatever measure was necessary, unless pre- 
vented by direct constitutional or legislative 
prohibition.” 

President William H. Taft, in his book Our 
Chief Magistrate and His Powers, which was 
written after he was retired from the Presidency 
but before his appointment as Chief Justice of 
the Supreme Court of the United States, stated 
at pp. 189, 140: “The true view of the Executive 
functions is, as I conceive it, that the President 
can exercise no power which cannot be fairly 
traced to some specific grant of power or justly 
implied and included with such express grant as 
proper and necessary to its exercise. Such 
specific grant must be either in the Federal 
Constitution or in an act of Congress passed in 
pursuance thereof. There is no undefined 
residuum of power which he can exercise because 
it seems to him to be in the public interests, and 
there is nothing in the Neagle case and its defi- 
nition of a law of the United States, or in other 
precedents, warranting such an inference. The 
grants of executive power are necessarily in 
general terms in order not to embarrass the 
Executive within the field of action plainly 
marked for him, but his jurisdiction must be 
justified and vindicated by affirmative consti- 
tutional or statutory provisions, or it does not 
exist.” 

7™Speech of former President John Quincy 
Adams, in House of Representatives, May 25, 
1886, Congressional Debates, XII, Pt. IV: 
4038-4039; Hamilton, The Federalist, No. 23; 
Works of Charles Sumner, VII: 181, 182. 

8 J. W. Garner, Revue du Droit Public et la 
Science Politique, XXX: 13. See also Clarence 
A. Berdahl, War Powers of the Executive in the 
United States (Studies in the Social Scientes, 
Vol. 9, Nos. 1 & 2, 296 pp.) , Urbana: University 
of Illinois, 1920. 


tke extraordinary war-time powers of 
tke President in the promulgation of 
regulations and Executive Orders, but 
w Il be restricted to consideration of 
his administrative lawmaking peace- 
time powers. 

Obviously, the Presidents of the 
United States have been unable for 
many years to supervise personally the 
minute details of the far-flung activi- 
ties of the Federal Government, and 
this work is intrusted to administra- 
tive subordinates of various degrees of 
responsibility, and in considering the 
acministrative lawmaking powers of 
the President we must necessarily in- 
clade such of those powers as have 
been delegated to his administrative 
subordinates. 

No specific reference is made in the 
Constitution to the function of ad- 
m_nistration, and only an indirect ref- 
erence is made therein to the matter of 
acministrative organization, namely, 
in the provision that the President 
“nay require the opinion in writing, of 
the principal officer in each of the 
executive departments, upon any sub- 
ject relating to the duties of their re- 
spective offices,” and that “the Con- 
gress may by law vest the appointment 
of such inferior officers, as they think 
proper, in the President alone, in the 
ccurts of law, or in the heads of depart- 
ments.”® While the obvious implica- 
tian therefrom is that the framers of 
the Constitution contemplated the es- 
tadlishment of administrative depart- 
ments, it was left to the discretion of 
the legislative branch to provide 
therefor. 

Dr. W. F. Willoughby has stated 
that because of the failure of the 
framers of the Constitution to make 
ary definite provision for the exercise 
of administrative powers, “our entire 
censtitutional history has been marked 
by a struggle between the legislative 

t Art. I, Sec. 2. 
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and executive branches as to the rela- 
tive parts they should play in the exer- 
cise of this power.” 1? His brother has 
stated that it 


was undoubtedly intended that the Presi- 
dent should be little more than a political 
chief; that is to say, one whose functions 
should, in the main, consist in the perform- 
ance of those political duties which are not 
subject to judicial control. It is quite clear 
that it was intended that he should not, 
except in those political matters, be the 
administrative head of the Government, 
with general power of directing and con- 
trolling the acts of subordinate Federal ad- 
ministrative agents.” * 


Powers CONFERRED sy CONGRESS 


However that may be, the exigencies 
of administrative control have been 
such that the Congress under the Con- 
stitution could not function as could 
the Congress under the Articles of 
Confederation in directing administra- 
tive action through committees com- 
posed of members of the Congress 
designated by it to perform adminis- 
trative duties, and except in a few in- 
stances of strictly legislative assist- 
ance, it has been unable to create 
boards and commissions to perform 
duties in part administrative and in 
part legislative? The problem today 
is much more complicated than in the 
early days of our Government, for the 
simple reason that the duties imposed 
on the administrative branch of the 
Government have multiplied many- 
fold during the intervening years, and 
there is no sign of a possibility of re- 
turning to the simple situation of an 
earlier day. Governmental powers 
will not exercise themselves—they are 
not self-executing. Therefore Con- 

Ww. F. Willoughby, Introduction to the 
Study of the Government of Modern States. 

“wW, W. Willoughby, Constitutional Law of 
the United States, p. 1156. 


“James M. Beck, Our Wonderland of 
Bureaucracy, pp. 25, 51. 


gress, in determining how the adminis- 
trative machinery shall be organized, 
what shall be the administrative duties 
to be performed, what offices shall be 
provided, what salaries shall be paid, 
and other details, has been compelled 
from the sheer force of the problem of 
control to vest a great amount of dis- 
cretion in the President. The powers 
thus conferred are in addition to the 
executive powers vested in him by the 
Constitution, which the Congress can 
neither expand nor contract. 

The predominant authority of Con- 
gress in the delegation of administra- 
tive poWer was earky recognized by the 
courts in United States v. Kendall, 
where the lower court said with respect 
to the relative power of Congress and 
the President over the acts of the Post- 
master-General: 


The legislature may prescribe duties of 
the office, at the time of creation, or from 
time to time, as circumstances may require. 
If those duties are absolute and specific 
and not by law made subject to the con- 
trol or discretion of any superior officer, 
they must be peformed, whether forbidden 
or not by any other officer. If there be no 
other who is, by law, specifically authorized 
to direct how the duties are to be per- 
formed, the officer, whose duties are thus 
prescribed by law, is bound to execute them 
according to his own judgment. That 
judgment cannot lawfully be controlled by 
any other person. . . . As the head of an 
executive department, he [the Postmaster- 
General] is bound, when required by the 
President, to give his opinion in writing, 
upon any subject relating to the duties of 
his office. The President, in the execution 
of his duty is bound to see that the Post- 
master-General discharges “faithfully” the 
duties assigned him by law; but this does 
not authorize the President to direct how 
he shall discharge them. 


The Supreme Court of the United 


“8 United States v. Kendall, 26 Federal Cases, 
702, 752; Kendall v. United States, 12 Peters, 
524, 610. 
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States, in affirming the judgment of 
the lower court, stated: 


It by no means follows that every officer 
in every branch of that [the executive] de- 
partment is under the exclusive direction 
of the President. . . . It would be an 
alarming doctrine, that Congress cannot 
impose upon any executive officer any duty 
they may think proper, which is not repug- 
nant to any rights secured and protected 
by the Constitution; and in such cases, the 
duty and. responsibility grow out of and 
are subject to the control of the law, and 
not to the direction of the President. 


Power or APPOINTMENT AND 
REMOVAL 


While the failure of the Constitution 
to make direct provision for the exer- 
cise of administrative power, including 
administrative lawmaking, has re- 
sulted in struggles between the legis- 
lative and executive branches as to the 
relative parts they should play therein, 
and while it may be theoretically true 
that the legislative branch may impose 
duties on administrative subordinates 
of the President which he cannot di- 
rect or control, yet, as a practical mat- 
ter, the President is the head of his 
political party and he has a powerful 
weapon in his hands to require obedi- 
ence from his administrative subordi- 
nates through the power of appoint- 
ment and removal from office—the 
effectiveness of which was discovered 
by President Jackson in forcing re- 
moval of the Government deposits 
from the United States Bank. That 
power is clearly recognized today as 
to all executive officers of the Federal 
Government.14 

Moreover, this power of appoint- 
ment and removal to control adminis- 
trative action is supplemented and 
made more effective through statu- 
tory delegation of broad discretionary 
power to the President, made necés- 


M Myers v. United States, 272 U.S. 52, 295. 


sary, as above stated, by reason of the 
vast ramifications and details of ad- 
mimistrative duties regarding which 
the members of the Congress have 
lit-le, if any, first-hand information as 
to requirements. Consider, for in- 
stence, the details connected with the 
preservation of the seal herds in Alas- 
kaa waters, the hunting of drought- 
resisting plants in the highlands of 
Otter Mongolia, the conduct of de- 
pac:tment stores and hotels in the 
Canal Zone for the comfort and con- 
venience of our troops and personnel 
guarding the Panama Canal, and the 
building of levees along the Missouri 
an Mississippi Rivers! The result is 
thet much of the President’s adminis- 
trative power rests upon statutory 
deZegation in general terms, with the 
interstices of the law filled out by 
Executive Orders issued by him or 
regulations issued by his subordinates 
—all of which constitutes administra- 
tive lawmaking as we know it in this 
country. 

There is, from the nature of the 
problem, a twilight zone, which is diffi- 
cult to delimit, between the executive 
power conferred by the Constitution 
or delegated by statute, and the 
strictly legislative power. Equally 
dificult is the delimitation of the twi- 
ligat zone between the orders and 
regulations issued by the President 
and his subordinates based on his con- 
sticutional authority, and those based 
upon his delegated authority in con- 
nection with the statutory duties of 
the many departments, independent 
establishments, boards, commissions, 
and other agencies of the Federal 
Government. 


ADMINISTRATIVE VERSUS 
JupicraL Laws 
However difficult it may be to segre- 
gate the strictly constitutional orders 
and regulations from the ones issued 
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by virtue of delegated legislative au- 
thority, these orders and regulations 
constitute administrative laws, and, 
basically, they are not unlike the rules 
issued by the courts for more than 
four hundred years.. Both serve a 
similar purpose, namely, to inform 
those having dealings with the admin- 
istrative branch of the Government 
or the courts, respectively, as to the 
detailed procedure which should be 
followed; to provide for a more orderly 
and prompt dispatch of public busi- 
ness; and to fill in the interstices left 
in the law establishing the adminis- 
trative agencies—or the courts, as the 
case may be—and defining their du- 
ties. The rules of the courts are judi- 
cially made laws, and the regulations 
of the President or the heads of depart- 
ments and other administrative subor- 
dinates are administratively made 
laws.25 

More or less elaborate rules of courts 
have been with us so long that they 
are taken as a matter of course. The 
lawyers coming into intimate contact 
with such rules are a limited class of 
our people; the rules are very generally 
recognized as serving a wholesome and 
proper purpose; and they are generally 
given the same respect, observance, 
and study as the statutes defining the 
jurisdiction of the courts. However, 
no court may legally adopt rules which 
are repugnant to the Constitution or 
to the positive enactments of Congress 
upon the jurisdiction or practice or 
procedure in such courts.1® Likewise, 
an Executive Order or regulation is- 
sued by the President or by his ad- 
ministrative subordinates must not be 
contrary to the Constitution or the 
statutes in conformity therewith; 

% Brinton, Some Powers and Problems of the 
Federal Administrative, Senate Doc. 1054, 62nd 
Congress. Reprinted from the Penna. Law 
Rev., Jan. 1913, 


38 Kearney v. Farmers and Merchants Bank, 
16 Peters, 89. 


otherwise such order or regulation is 
void and of no effect." 

There is nothing new in the process 
of administrative lawmaking, though 
the volume of administrative laws has 
grown apace in these later years. Sec- 
tion 191, Revised Statutes of the 
United States, which has its roots in 
the statutes enacted by the first Con- 
gress organized under the Constitu- 
tion, provides: 

The head of each department is author- 
ized to prescribe regulations, not incon- 
sistent with law, for the government of his 
department, the conduct of its officers and 
clerks, the distribution and performance of 
its business, and the custody, use, and 
preservation of the records, papers, and 
property appertaining to it. 

In addition, there are specific stat- 
utes, too numerous to mention, which 
specifically authorize the President or 
the head of the department, independ- 
ent establishment, board, commission, 
or other agency of the Federal Govern- 
ment, charged with the administration 
of the particular law, to issue rules and 
regulations; and there are vast num- 
bers of opinions rendered by the vari- 
ous attorneys-general and by the ac- 
counting officers of the United States 
administratively interpreting such 
laws, which have all the force and 
effect of regulations, since such opin- 
ions and ‘decisions are ordinarily ob- 
served in the execution of such laws. 


GROWTH OF ADMINISTRATIVE 
PROBLEMS 


Even as the rules of the courts to- 
day affect a comparatively small num- 
þer of persons, so did the Executive 
Orders and regulations affect a com- 
paratively small number of persons 
until within the past half-century. 
Prior to the twentieth century, the ad- 

* Wolsey v. Chapman, 101 U. S. 755; United 


States v. Eaton, 144 U. S. 677; United States v. 
Symonds. 120 U. S. 46. 
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ministrative organizations and activi- 
ties of the Federal Government were 
scarcely mentioned in books on the 
Federal Government. The powers of 
Congress, in the light of judicial inter- 
pretations of the Constitution, the 
methods of legislative procedure, and 
the influence of parties and party ma- 
chinery, occupied the attention of 
writers and students in this field of 
political science. It is difficult to 
realize that it was not until 1905 that 
there was published the first compre- 
hensive and systematic work on ad- 
ministrative problems.1® 

However, a littlereflection is enough 
to bring to mind the fact that when 
the administrative machinery was es- 
tablished during the early days of our 
Government, and for many years 
thereafter, the political problem was 
to obtain a government that could 
maintain domestic order and afford 
protection against foreign foes, while 
leaving to the individual the maxi- 
mum of liberty and freedom from po- 
litical interference, the weaker or 
otherwise unsuccessful members of the 
respective communities moving to the 
newer lands of the West and starting 
life anew. Little emphasis was then 
placed upon the problem of bringing 
into existence an efficient system of 
government, as it was the intent that 
the administrative branch of the Fed- 
eral Government should have few 
positive duties to perform; and since 
there was generally plenty of revenue 
with which to perform them, the prob- 
lem received little attention. 

But now the public lands of the 
earlier days are no more. The “horse 
and buggy” have been replaced by the 
automobile, the thundering express, 
and the airplane. The country has 
extended from the Atlantic to the 
Pacific and from the Great Lakes to 

18 Fairlie, National Administration of the 
United States. 


the Gulf of Mexico, not to mention our 
ouilying possessions in those waters. 
Tke population has increased from a 
few million to approximately 130,000,- 
005, and no important event can occur 
in any of the four corners of the globe 
wizhout confronting us in our morning 
newspapers. Mechanical and techno- 
logical developments have made tre- 
mendous strides within the past half- 
century. Neither labor nor industry 
has escaped the impact of our modern 
civilization, and both reénforce their 
demands on Congress with a tremen- 
dons number of votes that Govern- 
ment be made more responsive to their 
nezds. The problem is not a political 
onz; it is an economic and social one, 
for which no political party is responsi- 
ble, and will be with us regardless of 
wiich political party may be in con- 
trcl of the legislative and executive 
branches of the Government. 

The result is that during the past 
ha.f-century we have witnessed an in- 
creasing expansion in the duties and 
ac-ivities of the administrative branch 
of the Federal Government, with an 
increased necessity for Congress to rid 
itself of details if it would legislate to 
meet these demands of our people.!® 


* Congressman Robert Luce, in his book 
Cozgress, An Explanation, pp. 144, 145, said: 
“Tze principle involved in the delegation of 
miror lawmaking has in our country been famil- 
iar from the earliest days. It appears in the 
ordinances and by-laws of villages, towns, cities, 
anc counties, wherever such are found, the au- 
therity having been delegated by the legisla- 
tures. The states, however, have been most re- 
luccant to delegate to any agency save their 
sukdivisions, though of late years more or less 
of -he rule-making power has almost consciously 
been intrusted to administrative boards of one 
sorz or another. Like conditions have driven 
Coagress in the same direction, but there, as in 
the state legislatures, the dread of bureaucracy 
is very strong. Unrestricted delegation has 
been indeed a serious menace, for to clothe a 
single official or a small group of officials with 
the power to make laws, especially if penalties 
go along with it, opens the door to all sorts of 
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No member of Congress could today 
read and understand all the bills which 
are introduced during a session, if he 
devoted no time to anything else; and 
no member of the lower house, who 
must make two campaigns every two 
years—one in the primary and one in 
the general election—or of the Senate, 
who must create and maintain his own 
political organization in order to re- 
main in his seat, can possibly secure 
the time to familiarize himself with all 
the details of the administrative or- 
ganization of the Federal Government. 
The ambitious member of Congress 
must become a specialist in the work 
of some particular department, es- 
tablishment, board, or commission, or 
he must be content to accept bills 
drafted in large part by the technical 
experts of the administrative branch 
of the Government. In either event, 
the filling in of details must be left to 
the administrative officers of the Gov- 
ernment, to be performed by orders 
and regulations. 


LIMIT TO DELEGATION or POWER 


These administrative orders and 
regulations, or administrative laws, 
affect so many people, and the expense 
to the taxpayers in the maintenance of 
the Federal Government has become 
such that the American people are be- 
coming more and more critical of all 
laws, whether enacted by the Congress 
or whether delegated to the adminis- 
trative branch of the Government; so 
much so that within the past year the 
Supreme Court of the United States 
held, for the first time in our history, 
that the Congress had exceeded its 
constitutional authority in the delega- 
tion of legislative power to the ad- 





injustice and oppression. The danger in this 
direction seems to be minimized, if not alto- 
gether removed, by the English device of con- 
firmation or its opportunity.” 


ministrative branch of the Govern- 
ment.?° 

The line of demarcation between 
those essentially legislative functions 
which must be exercised under the 
Constitution by the Congress itself 
and those which may be delegated to | 
the administrative branch of the Gov- 
ernment is very vague, fluctuating, 
and difficult to discern. The twilight 
zone here is no more distinct than it is 
between the rules, orders, and regula- 
tions which the President may issue 
by virtue of the executive power 
vested in him by the Constitution and 
those which he may-issue by virtue of 
statutory delegated powers. In the 
last analysis, it seems that the extent 
of such delegation of administrative 
lawmaking is in the discretion of the 
Supreme Court of the United States. 
Chief Justice Marshall stated in an 
early case: 


It will not be contended that Congress 
can delegate to the courts, or to any other 
tribunal, powers which are strictly and ex- 
clusively legislative. But Congress may 
certainly delegate to others powers which 
the legislature may rightfully exercise itself. 
. . . The line has not been exactly drawn 
which separates those important subjects 
which must be regulated by the legislature 
itself, from those of less interest in which 
a general provision may be made and power 
given to those who are to act under the 
general provisions, to fill up details.” 


It is not entirely clear whether it 
was then the view of the Court that 
legislative power could be delegated 
to the administrative branch of the 
Government where the matter was of 
interest to—or affected—a limited 
number of people, and that such dele- 
gation could not be made where it 
affected the people generally, or 

= Amazon Petroleum Company v. Ryan, 293 
U. $. 388, 448; Schechter v. United States, 295 


U. S. 495, 555. 
3 Wayman v. Southard, 10 Wheaton, 1, 
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whether it was the conclusion that the 
question was not controlled by the 
number of people but by the amount 
of the delegated legislative power. 
In any event, the latter view seems to 
be the present rule of that court. 
Chief Justice Hughes, in writing the 
opinion for the majority in the Panama 
Refining Company case, stated that 
Section 9 (c) of the Act of June 16, 
1933, which has been copied in the 
margin," was unconstitutional because 
it furnished no declaration of policy, 
laid down no rule, and prescribed no 
standard of action. He said: 

The Congress manifestly is not permitted 
to abdicate, or to transfer to others, the 
essential legislative functions with which it 
is vested. Undoubtedly legislation must 
often be adapted to complex conditions in- 
volving a host of details with which the 
national legislature cannot deal directly. 
The Constitution has never been regarded 
as denying to the Congress the necessary 
resources of flexibility and practicality, 
which will enable it to perform its functions 
in laying down policies and establishing 
standards, while leaving to selected instru- 
mentalities the making of subordinate rules 
within prescribed limits and the determina- 
tion of facts to which the policy as declared 
by the legislature is to apply. 


On May 27, 1935, a few months 
thereafter, in writing the opinion of the 
court in the Schechter case, Chief 
Justice Hughes further stated: 


22 Sec. 9 (c) of the act of June 16, 1933, 48 
Stat., 195, provides: “The President is author- 
ized to prohibit the transportation in interstate 
and foreign commerce of petroleum and the 
products thereof produced or withdrawn from 
storage in excess of the amount permitted to be 
produced or withdrawn from storage by any 
state law or valid regulation or order prescribed 
thereunder, by any board, commission, officer, 
or other duly authorized agency of a state. 
Any violation of any order of the President 
issued under the provisions of this subsegtion 
shall be punishable by fine of not to exceed 
$1,000, or imprisonment for not to exceed six 
months or both.” 


To summarize and conclude upon this 
paint: Section 3 of the Recovery Act is 
wthout precedent. It supplies no stand- 
axis for any trade, industry or activity. 
It does not undertake to prescribe rules of 
ecnduct to be applied to particular states 
of facts determined by appropriate admin- 
istrative procedure. Instead of prescrib- 
ing rules of conduct, it authorizes the mak- 
ing of codes to prescribe them. For that 
lezislative undertaking, Section 3 sets up no 
standard, aside from the statement of gen- 
eral aims of rehabilitation, correction and 
ex pansion described in Section 1. In view 
of the scope of that broad declaration, and 
oi the nature of the few restrictions that 
are imposed, the discretion of the President 
im approving or prescribing codes, and thus 
exacting laws for the government of trade 
and industry throughout the country, is 
virtually unfettered. We think that the 
ecdemaking authority thus conferred is an 
unconstitutional delegation of legislative 
pewer. 

It will thus be noted that the Court 
paced its judgments in these two 
ceses (Panama Refining Company and 
Sehechter) on the ground that the 
statutory delegation of legislative 
p wer to the extent involved and ex- 
ercised was unconstitutional as being 
ir excess of the amount of legislative 
power which the Congress could del- 
egate. So far as the opinion dis- 
cioses, the Court placed no reliance on 
the administrative lawmaking power 
vested in the President by the Con- 
stitution when it conferred on him the 
“executive power” and charged him 
vith the constitutional duty of seeing 
that the laws are faithfully executed, 
though in that event the probable con- 
c usion of the Court would have been 
taat the two particular statutes were 
so vague and uncertain that they were 
void, regardless of other defects. It 
seems clear from these two opinions 
taat the Court as now constituted will 
finally determine the extent to which 
if may be practicable and desirable 
for the Congress to delegate adminis- 
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trative lawmaking to the President 
and his subordinates, but it seems de- 
sirable in this connection to refer to a 
statement of Judge Story that the true 
meaning of the rule was that: 


the whole power of one of those depart- 
ments should not be exercised by the same 
hands which possess the whole power of 
either of the other departments; and that 
such exercise of the whole would subvert 
the principles of a free constitution.” 


Tre Barrise View 


While we thus appear to be entering 
upon a period of a vast amount of 
litigation concerning whether in par- 
ticular cases the administrative law- 
making power delegated is constitu- 
tional, it seems to me that there can 
be little quarrel between the desir- 
ability of making of detail law by a 
body of administrative experts, thor- 
oughly familiar with the subject mat- 
ter, and the attempt to make such 
detail law by an overburdened Con- 
gress unfamiliar with the subject mat- 
ter, except in broad outline. After an 
investigation of the strictures of Lord 
Chief Justice Hewart in his book, The 
New Despotism, regarding adminis- 
trative Jawmaking, Lord Sankey’s 
Committee on Ministerial Powers re- 
ported in 1932: 


We have already expressed the view that 
the system of delegated legislation is both 
legitimate and constitutionally desirable for 
certain purposes, within certain limits, and 
under certain safeguards. We proceed to 
set out briefly—mostly by way of recapitu- 
lation—the reasons which have led us to 
this conclusion: 

(1) Pressure upon Parliamentary time 
is great. The more procedure and subordi- 
nate matters can be withdrawn from de- 
tailed Parliamentary discussion, the greater 
will be the time which Parliament can de- 
vote to the consideration of essential prin- 
ciples in legislation. 

(2) The subject matter of modern legis- 

Story, Constitution, Sec. 525. 


lation is very often of a technical nature. 
Apart from the broad principles involved, 
technical matters are difficult to include in 
a bill, since they cannot be effectively dis- 
cussed in Parliament. As an illustration 
we invite attention to the Safeguarding of 
Industries (Exemption) No. 5 Order, 1931, 
printed as an annex to this Report. 

(3) If large and complex schemes of re- 
form are to be given technical shape, it is 
difficult to work out the administrative 
machinery in time to insert in the bill all 
the provisions required; it is impossible to 
foresee all the contingencies and local con- 
ditions for which provision must eventually 
be made. The National Health Insurance 
Regulations, and Orders setting up the 
Trade Boards, illustrate particularly well 
this aspect of the problem. 

(4) The practice, further, is valuable 
because it provides for a power of constant 
adaptation to unknown future conditions 
without the necessity of amending legisla- 
tion. Flexibility is essential. ‘The method 
of delegated legislation permits of the rapid 
utilization of experience, and enables the 
results of consultation with interests 
affected by the operation of new Acts to be 
translated into practice. In matters, for 
example, like mechanical road transport, 
where technical development is rapid, and 
often unforeseen, delegation is essential to 
meet the new positions which arise. 

(5) The practice, again, permits of ex- 
periments being made and thus affords an 
opportunity, otherwise difficult to insure, 
of utilizing the lessons of experience. The 
advantage of this in matters, for instance, 
like town planning, is too obvious to re- 
quire detailed emphasis. 

(6) In a modern state there are many 
occasions when there is a sudden need of 
legislative action. For many such needs 
delegated legislation is the only convenient 
or even possible remedy. No doubt, where 
there is time, on legislative issues of great 
magnitude, it is right that Parliament 
itself should either decide what the broad 
outlines of the legislation shall be, or at 
least indicate the general scope of the dele- 
gated powers which it considers are called 
for by the occasion” 

* Printed and published by His Majesty’s 
Stationery Office, London. This same commit- 
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The necessity for administrative 
lawmaking in Great Britain, as sum- 
marized in the above quotation from 
the report of the Sankey Committee, 
is equally applicable to the Federal 
Government, though because of the 
terms of our written Constitution, with 
its theoretical division of legislative, 
executive, and judicial powers—with 
no distinct line of demarcation among 
them-—such delegation may not go so 
far as recommended by the Sankey 
Committee. It will be noted that the 
Supreme Court of the United States in 
the Panama Refining Company and 
Schechter cases and the Sankey Com- 
mittee are in substantial agreement to 
the extent that the statute should state 
the precise limits of lawmaking power 
which it is intended to confer on ad- 
ministrative officers; but our Supreme 
Court goes further and greatly restricts 
the delegation by the requirement that 
the statute, to be constitutional, must 
state a declaration of policy, lay down 
the rule, and prescribe the standard to 
which the administrative law must 
conform. 


VOLUME or ADMINISTRATIVE Law 
There is a vast amount of such 





tee recommended as to delegated legislation the 
following: “The precise limits of the lawmaking 
power which Parliament intends to confer on a 
Minister should always be expressly defined in 
clear language by the statute which confers it; 
when discretion is conferred, its limits should be 
defined with equal clearness.” 

This committee also reported that in its judg- 
ment: “Whenever Parliament determines that 
it is necessary to take the exceptional course” 
of excluding the jurisdicion of the courts to in- 
quire into the legality of a regulation or order 
and to “confer on a Minister the power to make 
a regulation whose validity is not open to chal- 
lenge in the courts (a) Parliament should state 
plainly in the statute that this is its intention” 
and that “(b) a period of challenge of at least 
three months and preferably six months should 
be allowed. Apart from emergency legislation, 
we doubt if there are any cases where it would 
be right to forbid challenge absolutely.” 


Federal administratively made law. 
The American Bar Association became 
so concerned with respect to the situa- 
tion that in 1933 it created a Special 
Committee on Administrative Law, 
ard that committee filed two rather 
exhaustive reports which were adopted 
by the Association. These reports 
called attention to the fact that many 
of the administrative orders and regu- 
lazions were not published and were 
nct available to those concerned there- 
wth. As a result, Congress enacted 
a bill to require the publication, for 
general distribution, of the Executive 

ders and regulations of general in- 
terest. This is the Federal Register 
Aet of July 26, 1935. Some idea of 
the tremendous amount of administra- 
tively made law may be gained from 
the committee report accompanying 
tke bill, wherein it was stated that the 
first fifteen months after March 4, 
1638 saw more Executive Orders than 
tke thirty-nine-year period from 1862 
te 1900, aggregating some 674 in num- 
ber and some 1,400 pages in length. 
Aso: 

Aside from the tremendous number of 
rules and regulations issued by the Na- 
tienal Recovery Administration and the 
great activity of the President in the pro- 
mulgation of Executive Orders, there are 
many other departments and officials add- 
inz to the avalanche of Executive Orders, 
decrees, regulations, notices and codes. 
Tae Agricultural Adjustment Administra- 
tien has issued many series of regulations, 
scme of them most complicated by amend- 
ments and supplements. There are cus- 
tems regulations, internal-revenue regula- 
tions, immigration rules and regulations, 
ard postal rules and regulations, compris- 
ing several columns, frequently amended. 
Tae Veterans Bureau has issued two large 
volumes of regulations; much of the data 
are already out of date. There is an elabo- 
rate series of regulations under the Pure 
Food and Drugs Act. Pretty soon the new 
beards and commissions, like the Federal 
Communications Commission and the Se- 
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curities and Exchange Commission, will 
issue their myriad of executive legislation. 
Ofttimes these rules and regulations pre- 
scribe penalties. It is difficult at times to 
find out what they are, yet the property 
and persons of the citizens may be at stake. 
.. « But these administrative rules and 
pronouncements oftentimes cannot be 
found. As to their publication and dis- 
tribution, there is utter chaos. These rules 
and regulations frequently appear in sepa- 
rate paper pamphlets, some printed on 
single sheets of paper and easily lost. Any 
attempt to compile a complete private col- 
lection of these rules and regulations would 
be well-nigh impossible. No law library, 
public or private, contains them all. Offi- 
cials of the department issuing them fre- 
quently do not know all of their own regu- 
lations. . . .* 


Tuer Dancer Point 


However, the danger to American 
institutions is not in the volume of ad- 
ministratively made law, as such law 
has been with us from the beginning. 
Nor is it so much in the content 
thereof, as it is in the fact that the 
administrative officers of the Govern- 
ment, in making regulations and issu- 
ing orders, are exercising legislative 
functions; in deciding cases arising 
under the regulations issued by them, 
they are exercising judicial functions; 
and in carrying out their judgments or 
decisions, they are exercising executive 
functions. And in many cases there 
is no jurisdiction, or inadequate juris- 
diction in the regular courts or other 
tribunals independent of the adminis- 
trative branch of the Federal Govern- 
ment to insure an independent review 
of the law and the facts which may be 
involved, including the question as to 
whether or not the regulation is within 
the terms of the Constitution and the 
statute under which issued. 

It is this combination of legislative, 
executive, and judicial power and 
responsibility in the hands of adminis- 

= House Document No. 280, 74th Congress. 


trative officials of the .Government 
that is our source of danger to justice 
as between the citizen and his Govern- 
ment, particularly when practically 
all of our more responsible administra- 
tive positions are filled with political 
partisans appointed far too often be- 
cause of political services rendered to 
the party in power rather than because 
of fitness for the position, who rarely 
have time to learn the duties of their 
positions before they are replaced by 
others selected upon the same basis. 
There should be no politics in the en- 
forcement of the law, however much 
there may be in determining the policy 
and making the law. Discretion as to 
administrative lawmaking should not 
extend to determinations of policy. 


Improven Revirewine MACHINERY 
NEEDED 


There are those who do not believe 
that the panacea for all our administra- 
tive ills lies in the regular, constitu- 
tional courts. In the first place, there 
are many controversies which do not 
present a case or controversy within 
the judicial article of the Constitution, 
and the constitutional courts are un- 
able to review such cases. In the 
second place, the judges of such courts 
are not always appointed from the 
more successful members of the bar, 
and even in those instances where such 
appointments are made, the appointees 
ordinarily lack that intimate knowl- 
edge of the administrative problems of 
the Federal Government that would 
make them equally adept in deciding 
controversies between the Govern- 
ment and its citizens and controversies 
between citizen and citizen. Further, 
economic and social questions are 
often of such a character as to neces- 
sitate the utmost detachment in their 
cdnsideration and determination, as 
involved in controversies between the 
Government and its citizens. Most 
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of these problems arise in the operation 
of highly -technical and. specialized 
governmental organizations, and the 
reviewing authority should be equally 
specialized and trained. 

The American Bar Association, 
through its Committee on Administra- 
tive Law, has approached the problem 
with the suggestion that (with the 
possible exception of matters arising 
in the conduct of our foreign relations 
and the operations of the armed forces 
in time of war) our administrative 
machinery should be so changed as to 
insure that the aggrieved citizen may 
have a review of the facts and the law 
applicable to his controversy with the 
administrative branch of the Federal 
Government, absolutely independent 
of the administrative organization un- 
der which such controversy has arisen. 
Also, that administrative officials 
should not be legislators, prosecutors, 
judges, jurors, and Lord High Execu- 
tioners in any controversy between the 
Government and its citizens, especially 
in the absence of judicial machinery 
where each point may be subjected to 
an independent review and test.?¢ 
Space will not permit me to enter into 
a detailed discussion of these recom- 

2 Beck, Our Wonderland of Bureaucracy, pp. 
165, 177; McGuire, “Controversies with the 


Federal Government,” University of Cincinnati 
Law Rev., Jan. 1936, pp. 63, 92. 


mendations of the Committee on Ad- 
ministrative Law, but ‘they are avail- 
able in printed form where all who are 
interested may read them.?? 

Senator M. M. Logan has had a 
large experience during a long and busy 
career in both the administrative and 
jucicial branches of his State govern- 
ment before coming to Washington, 
having been Chief Justice of his State 
supreme court, which exercised con- 
sidzrable jurisdiction to review the ad- 
ministrative conclusions of his State 
officers. He has brought this experi- 
ence to the aid of the American Bar 
Association and has twice introduced 
bils to bring about a greater measure 
of review of administrative conclusions 
in particular cases. His latest bill 28 
foloows very generally the recom- 
mendations of the Committee on Ad- 
ministrative Law, and would create an 
ad-ninistrative court with sufficient 
personnel and sufficiently flexible; un- 
der assignments of the chief justice 
thereof, to expedite independent re- 
view of both the law and the facts con- 
cerning many controversies between 
the Government and its citizens.: This 
bil. will doubtless be on the agenda of 
the American Bar Association at its 
annual meeting next August in Boston. 


* Reports of the American Bar Association, 
1983 and 1934. 
= Senate Bill 3787, 74th Congress. 
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The Procedure of Amendment?! 


By Everett S. Brown 


NY suggestion of Constitution 
amendment immediately invites 
attention to the procedure involved. 
Article V of the Constitution provides 
as follows: 


The Congress, whenever two thirds of 
both Houses shall deem it necessary, shall 
propose amendments to this Constitution, 
or, on the application of the legislatures of 
two thirds of the several states, shall call 
a convention for proposing amendments, 
which, in either case, shall be valid to all 
intents and purposes, as part of this Consti- 
tution, when ratified by the legislatures of 
three fourths of the several states, or by 
conventions in three fourths thereof, as the 
one or the other mode of ratification may 
be proposed by the Congress. . . 


Of the two methods of proposing 
amendments—by a two-thirds vote of 
both houses of Congress, or by a na- 
tional convention called on application 
of the legislatures of two thirds of the 
states—only the first has been used. 
Of the two methods of ratifying 
amendments—by the legislatures of 
three fourths of the states, or by con- 
ventions in three fourths of the states 
—the first was uniformly employed 
until 1933, when the proposal to repeal 
the Eighteenth Amendment was sub- 
mitted by Congress to conventions in 
the states. 


STATE PROPOSAL or CONSTITUTIONAL 
CONVENTION 


One method of proposal and two 
methods of ratification of amend- 


2 For further discussion of problems treated 
in this article, the reader is referred to the 
author’s article on “The Ratification of the 
Twenty-first Amendment,” American Political 
Science Review, Dec. 1935; also to Nos. 4, 15, 


ments, therefore, can be described in 
the light of historical precedent. 
Since no request has ever come to Con- 
gress from the legislatures of two 
thirds of the states asking that a na- 
tional constitutional convention be 
called to propose amendments, we can 
only speculate on the procedure which 
would be followed in that event. Such 
a convention would more likely be re- 
quested for the purpose of a general 
constitutional revision than for the 
amendment of a single article; how- 
ever, there is no restriction in the Con- 
stitution on this matter. If such a re- 
quest should ever come from the 
states, it would be incumbent on Con- 
gress to pass the necessary legislation, 
although there seems to be no means of 
compelling Congress to act if it should 
decline to do so. It is very doubtful, 
however, if the members of Congress 
would fly in the face of such an expres- 
sion of popular opinion. 

Assuming that Congress would issue 
the call for a national convention, 
many immediate questions would have 
to be answered. In the first place, 
Congress would have to specify the 
number of delegates to which each 
state would be entitled, as well as the 
time and the method of their selection. 
The power of Congress in this respect 
seems clear enough. There might be 
considerable difference of opinion, 
however, as to the organization of the 
convention and its rules of procedure. 
How far could Congress prescribe 
these details, or to what extent should 








33° 172, 181, 183, 188, and 300 in the bibliogra- 
phy at the end of this volume of THE ANNALS. 
—-Eprtor’s Note. . 
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they be left to the convention itself? 
After a convention had actually been 
set up, there would seem to be no limit 
to its proposal of amendments, even to 
the extent of submitting an entirely 
new constitution. 

Andéther unanswered question in this 
connection relates to the time element. 
Can the applications of the legislatures 
of two thirds of the states be allowed 
to accumulate indefinitely, or must 
there be a simultaneous request? The 
common-sense interpretation would 
appear to be that the demand should 
indicate a more or less spontangous na- 
tional popular demand. The decision 
seems to rest with Congress. 


Review or Prorposep AMENDMENTS 


Since 1787 several thousand pro- 
posals of amendments have been intro- 
duced in Congress, but only twenty-six 
have been submitted to the states for 
ratification. Twenty-one of the twen- 
ty-six have been ratified. At the time 
of the ratification of the Constitution 
in 1789 there was so great a popular 
demand for limitations on the power of 
Congress in the interest of individual 
rights that twelve amendments were 
submitted almost immediately. Ten 
of the twelve were ratified in 1791. 
The two which failed of ratification 
pertained to the regulation of the ap- 
portionment of representatives in Con- 
gress and to fixing the salaries of mem- 
bers of Congress.: The Eleventh 
Amendment was added in 1798 and 
the Twelfth in 1804. Not until 1861 
was another amendment proposed by 
Congress. Its object was to prohibit 
interference with slavery, but action 
on it was interfered with by the out- 
break of the Civil War. . Three amend- 
ments, the Thirteenth, Fourteenth, 
and Fifteenth, popularly called the 
“Civil War Amendments,” were adopt- 
ed between 1865 and 1870. A period 
of thirty-nine years elapsed before the 
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preposal of the Sixteenth Amend- 
meat in 1909, but between this date 
anc 1933, six amendments were rati- 
fiec. in fairly rapid succession. The 
Sixteenth and Seventeenth were rati- 
fiec in 1918, the Eighteenth in 1919, 
the Nineteenth in 1930, and the 
Twentieth and Twenty-first in 1933. 

During the extended periods when 
no amendments were proposed to the 
stazes, criticism arose over the diffi- 
cul:y of amendment of the Constitu- 
tion; but with the recurrent waves of 
am=ndments, this criticism tended to 
decrease. This historical review of 
am=2ndments indicates clearly that 
thus far the big stumblingblock to con- 
stitutional change has lain in Congress. 
As already stated, numerous proposals 
hare been introduced in Congress, but 
only twenty-six have received the nec- 
essary two-thirds vote of the two 
houses. 

On the other hand, it is especially 
wo-thy of note that since 1870, only 
one amendment submitted to the 
staies has failed of ratification, and its 
fata is still uncertain. This is the so- 
caLed “Child Labor Amendment,” by 
the terms of which Congress would be 
granted the power “to limit, regulate, 
and prohibit the labor of persons under 
eigiteen years of age.” Following 
two decisions of the Supreme Court 
which held invalid attempts of Con- 
gress to regulate child labor through 
its powers over commerce and taxa- 
tion, respectively, the Child Labor 
Amendment was proposed -by Con- 
gress in 1924. Despite the seemingly 
popular demand for this amendment, 
there was no rush on the part of the 
state legislatures to ratify it. On the 
contrary, by February 1, 1925, thirteen 
state legislatures had taken adverse 
action and others did so later, leading 
to the belief that the amendment had 
been defeated. 

Tt is quite probable that popular dis- 
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approval of the Eighteenth Amend- 
ment had much to do with the reaction 
against, or lack of interest in, the Child 
Labor Amendment. The recent busi- 
ness depression revived agitation in 
favor of its adoption, and this, com- 
bined with the support of President 
Roosevelt, caused a number of states 
to vote for its ratification. Four 
states were added to the list in 1935, 
bringing the total to twenty-four, 
exactly half the number of states in 
the Union. Favorable action by the 
legislatures of twelve more states is 
needed before the amendment be- 
comes a part of the Constitution. 


STEPS IN PROPOSAL OF 
AMENDMENTS 


All proposals of amendments have 
been made by Congress. It was nec- 
essary to define the meaning of the 
phrase “two thirds of both houses,” as 
employed in Article V. Congress, in 
its first session in 1789, decided that 
unless provided otherwise in the Con- 
stitution itself; “two thirds” meant 
two thirds of the members present, 
rather than two thirds of the elected 
membership. The Constitution pro- 
vides that a majority of each house 
constitutes a quorum, so the necessary 
“two thirds” would mean two thirds 
of a quorum. This legislative defini- 
tion has been accepted by the Supreme 
Court, which has held that if there is 
a quorum the house is constituted, and 
that a two-thirds vote of those present 
is sufficient in the proposal of a con- 
stitutional amendment. It ought to 
be added that this requirement of a 
two-thirds vote does not apply to the 
procedure prior to the final vote, but 
only to the vote on the final passage of 
the proposal. A determined minority 
in either house is able to block action 
by any majority less than two thirds 
in size. This part of Article V is one 
of the provisions which will be subject 


to the attack of those who hold that 
the procedure of amending the Con- 
stitution is too difficult. 

It was early decided that legal par- 
ticipation of the President in the 
proposal of amendments was not nec- 
essary. There is no mention of the 
President in Article V, and this omis- 
sion was taken to mean that action was 
to be restricted to Congress alone. In 
other words, the joint resolution of 
Congress proposing an amendment 
does not require the President’s signa- 
ture, nor can he exercise the right of 
veto oyer it. The point came up in- 
directly in 1798, in’the case of Hollings- 
worth v. Virginia, arising from the 
adoption of the Eleventh Amendment. 
On that occasion Justice Chase stated: 
“The negative of the President applies 
only to the ordinary cases of legisla- 
tion; he has nothing to do with the 
proposition or adoption of amend- 
ments to the Constitution.” In 1865 
the proposed amendment respecting 
the extinction of slavery was inad- 
vertently presented to the President 
for his approyal, but the Senate 
adopted a resolution in which it de- 
clared that ` 
such approval was unnecessary to give ef- 
fect to the action of Congress in proposing 
such amendment, inconsistent with former 
practice in reference to all amendments to 
the Constitution heretofore adopted, ‘and 
being inadvertently done, should not con- 
stitute a precedent in the future. 


As the political leader of his party and 
as the President of the United States, 
the President may exert a great deal of 
influence in the proposal of amend- 
ments, but there his participation 
ends. f 

Once having passed the joint resolu- 
tion proposing the amendment, Con- 
gress next submits it to the states for 
fatification. Here Congress has the 
choice between submitting it for ac- 
tion by state legislatures or by con- 
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ventions in the states called for the 
purpose. As a matter of actual prac- 
tice, all proposals prior to that for 
repeal of the Eighteenth Amendment 
were submitted to the state legisla- 
tures. 


RATIFICATION PROCEDURE 


When ratified by the legislatures of 
three fourths (at present, thirty-six) 
of the states, the amendment goes into 
effect. It is customary for the Secre- 
tary of State of the United States 
officially to proclaim the ratification, 
but it has been ruled by the Supreme 
Court that the controlling date is the 
date of ratification by the thirty-sixth 
state, and not the date of the Secre- 
tary’s proclamation. 

The vote necessary for the ratifica- 
tion of proposed amendments is the 
same as that required for ordinary 
legislation, usually a majority of a 
quorum in each house of the state 
legislature. Since favorable action 
must be taken by both houses in 
thirty-six states, a negative vote in 
one house of each of thirteen states 
would be sufficient to block ratification 
of an amendment. Great as this ob- 
stacle appears to be, it is nevertheless 
true, as already pointed out, that it is 
in Congress rather than in the states 
that most of the proposed amend- 
ments are killed. 

The principle has been established 
that state governors have no legal 
part in the state’s action on a proposed 
amendment except as the state’s agent 
in receiving the proposal from the 
‘Secretary of State and in transmitting 
it to the legislature or the convention, 
as the case may be. The governor 
cannot. veto or approve the action of 
the legislature or the convention, since 
the ratification is not an act of state 
legislation as usually understood, but 
is the state’s assent to a proposed 
Federal amendment. 
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The convention method of ratifica- 
tioa was employed for the first time in 
the case of the Twenty-first Amend- 
ment, which repealed the Eighteenth. 
Undoubtedly, the criticisms leveled at 
the Eighteenth Amendment and the 
claims made by those who opposed its 
ratification by state legislatures, that 
there had not been a proper test of 
popular opinion on the subject, had 
mtzch to do with the decision of Con- 
gress to submit the question of repeal 
to conventions. This decision, how- 
ever, aroused much discussion and 
controversy over the procedure to be 
followed. At once the question was 
raized whether Congress possessed the 
power to prescribe detailed rules and 
regulations governing the conventions, 
or whether this was a power reserved 
to the states. Those who favored the 
theory of Congressional power argued 
thet members of the ratifying conven- 
tions would be exercising a Federal 
power derived from Article V of the 
Coastitution and that control of their 
selection was a normal Federal func- 
tioa which could be regulated by Con- 
gress. In addition they claimed that 
acton by Congress would establish a 
unform method of determining the 
popular will in each state and thus 
avert much confusion. Another point 
they advanced was that to leave the 
procedure to state legislatures would 
permit the states two chances to de- 
feat the proposal: first, in the possible 
refusal of the legislatures to enact 
legislation calling the conventions, 
anc, second, in the decision of the 
conventions themselves. ; 

Opponents of the Congressional 
theory said there was no historical or 
other justification for such a claim to 
power. Pointing to the words of the 
Constitution they contended that 
Congress was authorized to prescribe 
on y the mode of ratification, all de- 
tails concerning the election of dele- 
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gates to the conventions being re- 
served to the state legislatures.’ The 
latter view was adopted. Although 
a number of bills were introduced in 
Congress to provide a uniform method 
of ratification of the proposed amend- 
ment, all failed of passage, and the 
proposal was submitted to the states 
without congressional restriction. 
However, in their Jaws providing for 
the conventions, twenty-one states in- 
cluded a section stating that if Con- 
gress should prescribe the manner in 
which conventions should be consti- 
tuted, the provisions ‘of the state act 
should be inoperative and officers of 
the state should act in obedience to 
the act of Congress, thus indicating 
aisubstantial doubt on this point. 

-All of the states except Georgia, 
Kansas, Louisiana, Mississippi, and 
North Dakota passed laws in 1933 
providing for calling the conventions. 
Of these forty-three states, thirty- 
eight held conventions and the pro- 
posed amendment was ratified by 
thirty-seven of them, South Carolina 
alone rejecting it. In North Carolina 
the people voted for convention dele- 
gates but voted against holding a con- 
vention. Montana, Nebraska, Okla- 
homa, and South Dakota provided 
for the choice of convention delegates 
in 1934. Rapid ratification by the 
necessary number of states in 1933 
made further action by these latter 
states unnecessary. 


Do Conventions SERVE A USEFUL 
Purvose? 


The lessons to be drawn from the. 
records of these conventions are very 
illuminating. There was a great deal 
of ‘variety in the states respecting 
thè methods of nomination and elec- 
tion of delegates to the conventions. 
Somé states elected delegates by dis- 
tricts, others from the state at large, 
while still others combined the two 
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methods. In practically every state 
separate slates of delegates who 
favored or opposed the proposed 
amendment were presented at the 
polls. Of the thirty-eight states hold- 
ing conventions, all except South Caro- 
lina selected a majority of delegates 
favoring repeal of the Eighteenth 
Amendment. 

The conventions wasted little time 
in registering the will of the electors. 

In several of them, even the usual 
committees on rules, elections, and 
resolutions were dispensed with as un- 
necessary. In many there was no de- 
bate off the proposal of ratification. 
In no instance did a convention as- 
semble for longer than one day. The 
remark of one Wyoming delegate 
summarized the attitude of the mem- 
bers of the conventions: “We are here 
to bury Caesar and the quicker the 
better.” The conventions certainly 
were not true deliberative assemblies. 

In the light of this experience, the 
question might well be raised whether 
the conventions served any'useful pur- 
pose; whether, in fact, they were not 
an unnecessary expense. The ratifi- 
cation of the Twenty-first Amendment 
was decided by the people of the states 
atthe polls. The conventions merely 
satisfied the formality of the constitu- 
tional requirement. If a new move- 
ment should develop looking toward 
a change in the procedure of amend- 
ment, the point might well be made 
that time and money would be saved 
by prescribing that ratification of pro- 
posals of amendments should be by 
direct popular vote within the states. 
Such proposals have been made in 
Congress in the past. 


Time rmt to RATIFICATION 


Another question of ` procedure 
which has been much discussed re- 
lates to the setting of a time limit on 
action ‘by ‘the ':states. When an 
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amendment has been proposed by 
Congress, must it be acted on immedi- 
ately by the states, or can it remain 
indefinitely open to ratification? The 
Eighteenth Amendment was the first 
one submitted to the states to which 
Congress attached a provision that to 
be operative the amendment must be 
ratified by the necessary number of 
states within a period of seven years. 
The power of Congress to set a time 
limit was contested, but it was upheld 
by the Supreme Court in Dillon v. 
Gloss. Speaking for the Court, Mr. 
Justice Van Devanter declared that 
in Article V of the Constitutich “pro- 
posal and ratification are not treated 
as unrelated acts, but as succeeding 
steps in a single endeavor, the natural 
inference being that they are not to 
be widely separated in time.” The 
Court reached the conclusion that 
“the fair inference or implication from 
Article V is that the ratification must 
be within some reasonable time after 
the proposal.” Since none of the 
amendments which had been ratified 
had required a longer period than four 
years, it was decided that seven years 
was a reasonable limit to set. 

The question has never been raised 
directly in the courts whether a pro- 
posed amendment without a time limit 
attached to it is to be open to ratifi- 
cation for all time, with action by 
some states entirely separated from 
that of others. If this were so, two 
amendments submitted .in 1789, an- 
other in 1810, and another in 1861 
might still be acted upon. As a mat- 
ter of fact, in 1873, over eighty years 
after the partial ratification of one of 
the amendments submitted in 1789, 
the Senate of Ohio adopted a resolu- 
tion ratifying the amendment, but no 
further action was taken. 

The question becomes a very perè 
tinent one with respect to the proposed 
Child Labor Amendment, which -has 
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now been before the legislatures of 
the states since 1924. Since no suc- 
cessful proposal of amendment has 
thus far required longer than four 
years, it might be implied that the 
Chid Labor Amendment has no 
chance of ultimate ratification. How- 
ever, none of the defeated proposals 
referred to a subject of such continu- 
ing public concern as child labor. As 
stated earlier in this article, there re- 
cently has been renewed agitation in 
favor of the amendment. 

Most certainly it is much more 
satisfactory to have a time limit for 
action on each amendment submitted 
to the states. Congress has set such 
limits on the Twentieth and Twenty- 
firs’ Amendments, so we may fairly 
regard a precedent as having been 
established. 


Can Action Be Rescinpep? 


Particularly interesting in its rela- 
tion to the Child Labor Amendment is 
the question of the right of the states 
to change their votes. It has always 
been held that states acting adversely 
can. at any time prior to ratification 
by zhe required three fourths, recon- 
sider their action and ratify the pro- 
posel. Following this principle, a 
number of states which first went on 
recctd in opposition to the Child Labor 
Amendment have changed their votes. 
But, conversely, can a state which has 
once ratified a proposed amendment 
late> rescind its action? Such at- 
tempts have been made, but with little 
success. New Jersey, Ohio, and Ore- 
gon attempted to withdraw their rati- 
fications of the Fourteenth Amend- 
mert, and New York and Tennessee 
theits of the Fifteenth and Nine- 
teenth Amendments, respectively. 
Favorable action by New Jersey and 
Ohio was necessary to make the Four- 
teerth Amendment effective. When 
the Secretary of State proclaimed the 
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Fourteenth Amendment to have been 
duly ratified, provided the ratifica- 
tions of Ohio and New Jersey, after- 
wards withdrawn, were valid, Congress 
passed a concurrent resolution pro- 
nouncing the ratification of the 
amendment valid. Since then the 
Secretary of State has always taken 
it for granted that a ratification once 
made cannot be rescinded. 
_ The point has been made in recent. 
discussions that a state should have as 
much right to change from a favor- 
able to an unfavorable vote as vice 
versa, prior to the time when the re- 
quired number of states have approved 
the proposed amendment. Amend- 
ments have been proposed containing 
the provision that until three fourths 
of the states have ratified, or more 
than one fourth have rejected a pro- 
posed amendment, any state may 
change its vote; also that if at any 
time more than one fourth of the states 
have rejected a proposed amendment, 
the rejection shall be final and further 
consideration by the states shall cease. 
Somewhat related to the foregoing 
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question is another. Could Congress, 
having once submitted a proposed 
amendment to the states, thereafter 
withdraw it from their consideration 
prior to its ratification? No attempt 
to do this has been made, and it seems 
safe to say that it never will be made. 
It is exceedingly doubtful if Congress 
possesses any such power. It is dif- 


. ficult to: see how reconsideration by 


Congress could annul the action al- 
ready taken by states, or prevent other 
states from taking subsequent action. 


Thus through à period of almost 
a century and a half the procedure 
of amendment has been developed. 
Some phases of it are still open to 
interpretation. In all probability 
définite proposals to amend Article 
V will be made periodically. The 
greater number of these undoubtedly 
will ask for a lowering of the vote in 
Congress necessary for proposing 
amendments, and for a direct vote by 
the people of the states in ratifying 
them. 
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A Socialist Looks at the Constitution! 


By Norman Tuomas 


LMOST all of the present vehe- 
ment discussion of the Constitu- 
tion centers upon the question of the 
power of the Supreme Court over Con- 
gressional legislation; whether such 
power was ever really intended by the 
authors of the Constitution; whether it 
is desirable, and whether it has been 
well exercised. 

Nevertheless, any well-rounded dis- 
cussion of the adequacy of our Consti- 
tution to modern times cannot begin 
and end with a debate upon the func- 
tions of the Supreme Court. The Su- 
preme Court might be denied any 
power to declare Congressional legisla- 
tion unconstitutional. It would still 
be true that there is an enormous po- 
tential danger in a Constitution under 
which in times of crisis a presidential 
candidate decisively defeated in the 
popular vote might be elected by 
a majority in the electoral college. 
Even without the legislative powers 
of the Supreme Court, the Govern- 
ment of the United States would re- 
main one of checks and balances to a 
degree unknown in any other modern 
nation. 

Any drastic curb on the Court’s veto 
power over Congress might check for 
a time the desire for other constitu- 
tional change. It would by no means 
end criticism of that ancient and much 
interpreted document. Indeed, there 
may be a certain logic in the position 
of those who are afraid to impair the 
. power of the Court not merely or 

t Ín addition to works cited in this article, the 
reader is referred to Nos. 14, 19, 125, 131, 145, 
162, 176, 210, 263, 272, 273, 274, 277, and 319 
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chiefly because of the value they at- 
tach to that power but because they 
believe that so significant a change in 
the structure of our government would 
weaken resistance to further demand 
for change. Be that as it may, no 
adequate Socialist critique of the Con- 
stitution will confine itself to our judi- 
cial oligarchy. 


Tue RELIGION OF THE CONSTITUTION 


The first point of Socialist attack is 
not so much any particular provision 
of the Constitution, but rather the 
highly propagandized religion of the 
Constitution. It is always dangerous 
when an instrument is made an end. 
The Constitution should be made for 
man and not man for the Constitution. 

It is easy enough to compile a list 
of quotations from the times of Madi- 
son, Jefferson, and Lincoln, down to 
the first and second Roosevelt in sup- 
port of the theory that the Constitu- 
tion is not a sacrosanct document and 
that it is and must be subject to change 
in the face of new conditions and new 
experiences. It was written in Phila- 
delphia, and Philadelphia is a long way 
from Mount Sinai. It was the work 
not of the Lord God Almighty, but of 
a group of very practical and very 
able statesmen who knew what they 
wanted. What they wanted, as the 
Beards and others have proved. to us, 
was a government strong enough to 
end the chaos which existed under the 
Articles of Confederation, and espe- 
cially strong enough to protect prop- 
erty rights. Bankers, the rising mer- 
cantile and manufacturing class, great 
landlords and slave owners, agreed 
that something must be done to 
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strengthen the hand of central gov- 
ernment, to see that a sound currency 
was established, debts paid, commerce 
regulated, western land distributed, 
and the democratic, agrarian, radical 
groups within the states, such as had 
given rise to Shay’s Rebellion, kept 
within bounds. 

While there was general agreement 
among the members of the Constitu- 
tional Convention that something bet- 
ter than the Articles of Confederation 
was necessary, there was far less gen- 
eral agreement as to what that some- 
thing should be. The result was a 
compromise not wholly satisfactory to 
any of its own authors; particularly it 
was a compromise between the land- 
owning and more especially the slave- 
owning property owners and the rising 
mercantile and manufacturing classes. 
It proved a fairly satisfactory and 
workable compromise in a new coun- 
try when the capitalist system was in 
its vigorous prime, yet at one point it 
had to be interpreted through four 
years of devastating civil war. The 
record proves no divine inspiration. 

Nor did the manner of its original 
adoption entitle the Constitution to re- 
spect as representing the popular will. 
It was adopted only after a struggle 
which proved that our worthy ances- 
tors would be quite at home in manip- 
ulating a modern political machine. 
In this respect the men of the horse- 
and-buggy age were not so far behind 
those of the automobile age. Alto- 
gether, the doctrine of the infallible in- 
spiration of the Constitution is a mod- 
ern notion which even the most ardent 
of its advocates never extend to all its 
amendments. The worshipful legisla- 
tors of the great Commonwealth of 
Massachusetts never got around to en- 
acting their loyalty oath until after 
the Eighteenth Amendment had been 
removed from the document. e 

Even the most cursory examination 


of the preachers of the doctrine that 
there is one holy Constitution and that 
the Supreme Court is its prophet will 
be enough to establish the fact that 
they are better judges of profits than 
of prophets. Not for nothing have 
the sons of the Hamiltonians become 
pseudo-Jeffersonians. Their fathers 
wanted a government strong enough 
to establish uniform currency and to 
give them a tariff and certain internal 
improvements. The sons who have 
inherited the benefits of this Federalist 
development have become strict con- 
structionists and advocates of states’ 
rights, Because most of the great cor- 
porations in which they are interested 
are mightier than the states. 

If the Federal Government cannot 
effectively regulate our economic and 
social life, the job cannot be done at 
all; certainly not by forty-eight states 
grotesquely unequal in size and eco- 
nomic strength. Indeed, state lines 
are altogether irrelevant to modern 
economic groupings. Every great in- 
dustrial area in the United States 
crosses state lines. The New York 
area includes parts of three states. So 
does the Chicago area. The worst 
slums of St. Louis lie in Illinois. It is 
this practical consideration of their 
own advantage, plus the fact that the 
Constitution may be a symbol of na- 
tionalism potent in diverting the 
masses from their economic woes, that 
explains the enthusiasm of the Liberty 
League and William Randolph Hearst 
in its behalf. They want us to pray 
while they prey. We are to do the 
worshiping while they take up the col- 
lection. 


Basic CRITICISMS OF THE 
CONSTITUTION 
But merely to ridicule the dangerous 
and largely insincere religion of the 
Constitution is a vain performance. 
If we are to deal with the matter intel- 
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ligently, we must examine more closely 
this idol with feet of clay. 

First, the Constitution is a docu- 
ment appropriate to a time when rug- 
ged individuals in a new country 
wanted their government strong 
enough to give them an established 
order and security, but not strong and 
aggressive enough to interfere much 
with business. We live ina time when 
it is far more dangerous to our well- 
being if we have a government which 
cannot act at all or which can act only 
on the basis of endless compromise, 
than if we have a government which 
makes mistakes. dn a collective so- 
ciety where the two hundred largest 
business corporations control 50 per 
cent of the business wealth of the coun- 
try, the popular instinct is sound in 
believing that there is only one instru- 
mentality capable of dealing with 
them, and that is the Federal Govern- 
ment. True enough, any government 
under capitalism is likely to be in the 
main the property of the people who 
own everything else. Nevertheless, 
in a bourgeois democracy, experience 
proves that under certain circum- 
stances a strong central government 
may be used to curb the power of 
private finance capitalism. This has 
happened even in the United States, 
notably by the power to tax incomes. 
And it required a constitutional 
amendment to confer this power upon 
the Federal Government! 

The next basic criticism of the Con- 
stitution is that it stultifies at a critical 
point the democracy which is still 
popularly supposed to exist in Amer- 
ica. A system in which there is so 
much final legislative authority in the 
Supreme Court; a system under which 
the President might easily be elected 
by a minority; a system under which 
the State of Nevada, with less than a 
hundred thousand people, has the 
same rate of representation in the pow- 


erful Senate as the State of New York 
with more than twelve millions—such 
a system may perhaps be defended on 
various grounds, but certainly not on 
the ground that it is democratic. It 
is an almost insuperable barrier in the 
way of orderly constitutional change 
of revolutionary magnitude. It is a 
question whether it is more than half 
true in any country—even Sweden or 
Great Britain—that if the people want 
to set up a government to revolu- 
tionize society they have only to vote 
for it. In America it would probably 
be an overestimate to call it a quarter 
true; and those who cheerfully tell the 
people “You can do anything you want 
if you will put your trust in the ballot” 
are conscious or unconscious deceivers. 

These generalizations will be better 
established by examining in some de- 
tail the branches of the Federal Gov- 
ernment. 


Tue LIMITATION OF 
PRESIDENTIAL POWERS 


The President of the United States 
occupies a peculiar position among the 
rulers of the world. His powers are 
very great, yet in some respects very 
limited. He is at once the ceremonial 
head of the Nation and its active ex- 
ecutive. In war time his power as 
Commander in Chief as well as Presi- 
dent makes him little short of a dic- 
tator. In peace time when the emer- 
gency was great, President Roosevelt 
acquired power which his critics, with. 
perhaps pardonable exaggeration, have 
called dictatorial. Every four years 
the campaign for the presidency oc- 
cupies the center of the stage to the 
exclusion of almost everything else. 
Issues are played down. The other 
candidates for important office are al- 
most forgotten in the sporting event 
of the campaign for the high office of 
President. 

In ordinary times it is necessary to 
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give greater consideration to the po- 
litical availability of this ceremonial 
and political head, his freedom from 
geographical or other handicaps, and 
less to his ability for real leadership, 
than in the case of, let us say, the 
Prime Minister of Great Britain. 
Once in office, the President of the 
United States has greater power than 
any prime minister to veto legislation, 
but far less power to obtain legislation. 
Congress sorely needs leadership, but 
the President cannot supply it in so 
straightforward a fashion as can a 
prime minister under the parliamen- 
tary form of government as long as he 
maintains the confidence of parlia- 
ment. 


Tus Presiwoent IN RELATION 
TO CONGRESS 


Let civil service reformers rave at 
the grave evils of the spoils system: 
for the President to consent to curb 
too greatly a power of patronage which 
he may dislike will greatly restrict his 
leadership over Congress. Observe 
the fact that even strong Presidents 
like Theodore Roosevelt and Wood- 
row Wilson, as their second terms 
drew near their end, lost control even 
over their own parties in Congress. 
They were on their way to retirement 
and they had no more patronage. 

The President is elected for four 
years. During all those years he 
might be completely at odds with 
Congress and neither branch of gov- 
ernment would be able to do anything 
directly to end the deadlock. Each 
would have to resort to pressure poli- 
tics to get anything done—to logroll- 
ing and to compromise, in which there 
would be a bewildering loss of any re- 
sponsibility for the resulting legisla- 
tion. The President cannot dissolve 
Congress and appeal directly to the 
public. Nor can Congress, by ‘voting 
no confidence in the President, end the 


deadlock and get a new leader. It is 
probably to the credit of the American 
politicians and the American people 
that this potential source of evil has 
not actually resulted in more harm to 
the country. 

It cannot be said that we have 
successfully evaded this constitu- 
tional hindrance upon effective action 
through the machinery of well-disci- 
plined and intelligent parties. The 
strong President wins by getting a 
Congressional majority made up of 
members of both major parties. Party 
names mean nothing in terms of con- 
viction and principle. A Congress- 
man once observed to me: “Down 
where I come from a man can do any- 
thing he wants and believe anything 
he wants as long as he is a Democrat.” 
That means, among other things, that 
he can vote for laws proposed by a 
Republican President. It cannot well 
be said that efficient popular govern- 
ment is furthered thereby. 


Devious Means or ELECTION 


More serious in frustrating demo- 
cratic leadership in time of crisis than 
the limitationis of the President’s pow- 
ers is the fact already referred to, that 
he may easily. be the representative of 
a minority. Here again the American 
people have. been fortunate. Benja- 
min Harrison was the last President 
who had an electoral majority al- 
though he ran second to Grover Cleve- 
land in the popular vote. The margin 
of difference was not great; the issues 
between the two men were not so bit- 
ter and important as some which have 
been and will be again. Alfred E. 
Smith unwittingly called attention to 
a very real danger when he pointed out 
that the shift of a very few hundred 
thousand votes in the right states 
would have given him an electoral ma- 
jority. He would still have had a 
popular vote some millions less than 
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his victorious rival. The morea presi- 
dential candidate makes himself the 
spokesman of a program, a philosophy, 
or a cause on which the voters are 
sharply divided, the greater is the 
danger arising from frustration of the 
will of the majority. 

Still worse is the fact that if no can- 
didate for President gets a majority in 
the electoral college the election is 
thrown back into the House of Repre- 
sentatives, where each state votes as 
a unit with equal votes. It is easy to 
imagine what this situation might 
mean in time of crisis. Even in more 
ordinary times it operates as a serious 
check upon the rise of a third party 
to power. In 1924 a good deal was 
heard of the argument that the only 
effect of a really large vote for Sena- 
tor La Follette would be to throw 
the election into the House of Rep- 
resentatives, 

This arrangement was less irrational 
and dangerous under the theory of 
the founders of the Constitution than 
under our democratic and constitu- 
tional perversion of that theory. 
These men of property had, with their 
fear of democracy, hit upon the elec- 
toral college as a way to substitute for 
direct popular vote the wisdom of 
picked men. The system soon broke 
down and the electoral college was re- 
duced ordinarily to a rather awkward 
recording device. The sensible course 
of action would have been to amend 
the Constitution to provide for direct 
popular election of President and Vice- 
President. Such is our political inertia 
that there has been no strong move- 
ment to bring about this amendment 
or even to adopt regulations which 
would not require constitutional 
amendment, under which the electoral 
vote of states would be divided propor- 
tionately between the candidates. As 
matters stand now, the man who car- 
ries New York State even by a margin 


of one vote gets the entire electoral 
vote of the State. 


WEAKNESSES IN CONGRESSIONAL 
STRUCTURE AND Powers 


I do not altogether share the com- 
mon disrespect for Congress. On the 
whole, it seems to me that the worst 
that can be said of it is that it is so 
very representative. Originally there 
was some political sense in a two- 
chamber system; an equal representa- 
tion of the states in the Senate was a 
necessity if there was to be a real 
union of states. The fact that today 
the Senate rather than the House takes 
the lead in lawmaking, and, on the 
whole, better champions popular 
causes, is proof that there are things 
more important in democracy than 
mathematically just representation. 
Nevertheless, the two-chamber sys- 
tem, with the power of small states in 
the Senate—for example, the silver 
mine states—is responsible for a great 
deal of confusion, compromise, buck- 
passing, and logrolling in the legisla- 
tive field. This is true and would be 
true irrespective of the possible dead- 
locks between the President and Con- 
gress which we have already discussed. 

Theoretically, representation in both 
houses of the United States Congress 
is geographical. Actually, there is a 
very vigorous occupational representa- 
tion in Washington, not only through 
powerfully organized lobbies which 
bring pressure to bear upon Congress- 
men for special interests, but also 
through Senators and Congressmen 
who often more truly represent a 
dominant industry in their state, like 
steel or oil or silver, than the state it- 
self. Tt is no use merely to fulminate 
against this sort of occupational repre- 
sentation. If no way can be found to 
provide for it legally in the structure 
of goVernment, it will find a way for 
itself extra-legally. 
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At the present moment, however, 
the American public is less concerned 
with such weaknesses in the structure 
of Congress, as I have pointed out, 
than with the revival of states’ rights 
by the Supreme Court. Unquestion- 
ably the Constitution did mean to give 
to Congress certain delegated powers, 
the rest being reserved to the states. 
Whatever doubts there might have 
been on that score were set at rest by 
the plain language of the Tenth 
Amendment. 

The division of powers between 
Congress and the state legislatures, 
except in the vital matter of slavery, 
worked fairly well in the ox-cart, borse- 
and-buggy, and early steam-engine 
days. With the advent of protlems 
arising from the growth of collectivism 
and the spread of a nation-wide econ- 
omy, the division of powers between 
Congress and the states became a 
‘source of much confusion and trouble. 
No one could be sure just what was 
meant until after the Supreme Court 
had spoken. 

This evil we shall examine somewhat 
further in discussing the Supzeme 
Court, but it should be pointed out 
here that it would not disappear alto- 
gether as the result of any negative 
curb on the power of the Court. The 
Constitution, which Congressmen and 
all other officials are sworn to support, 
gives no clear and satisfactory guid- 
ance as to the division of power be- 
tween states and Nation, appropziate 
to a machine age. 


INCONSISTENCY OF SUPREME 
Court Decisions 


We Socialists are interested, but 
only moderately interested, in the dis- 
cussion which rages over the question 
whether or not the founders of the 
Constitution ever intended to give the 
Supreme Court the power over Con- 
gressional legislation which it asserted 


for itself. I doubt it, and I think 
that Socialists in office might find it 
useful to argue that the power of the 
Supreme Court had been usurped. 
Nevertheless, when a power has been 
so successfully usurped for almost the 
whole life of the Nation, the issue of 
the intent of the original founders of 
the Constitution becomes a little aca- 
demic. Alexander Hamilton once 
said: “Every institution calculated to 
restrain the excess of lawmaking and’ 
to keep things in the same state in 
which they happen to be at any given 
time is more likely to do good than 
hharm.”? The men who held that 
opinion would be likely to welcome the 
power of a court that has proved itself 
“an institution calculated to restrain 
an excess of lawmaking.” 

‘I do not mean to say that it logically 
and inexorably follows that the Su- 
preme Court, even as it is now consti- 
tuted, would declare every measure 
essential to a Socialist program uncon- 
stitutional. Indeed, the TVA deci- 
sion, narrowly confined as it was to 
specific issues, somewhat tends to 
strengthen the familiar Socialist con- 
tention that under the Constitution of 
the United States it is easier for the 
Government to own outright the great 
means of production than to regulate 
them effectively. Effective regula- 
tion was made practically impossible 
long before the New Deal, by a series 
of decisions carrying to dangerous and 
absurd lengths the “due process of 
law.” The judges have presumed to 
become sole arbiters in the field of cor- 
poration values, where neither legal 
principle nor economic training and 
experience have made them compe- 
tent. ‘The result is a sorry mess. 

Likewise, the Court has been quite 
inconsistent in interpreting the inter- 

? Charles A. and Mary Beard, Rise of Ameri- 
can Civilization (New York: Macmillan & Co., 
1980), p. 317. 
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state commerce powers of Congress. 
There is neither rhyme nor reason in 
an interpretation of the Constitution 
which permitted Congress to end the 
Louisiana Lottery by virtue of its con- 
trol over interstate commerce, while 
denying the right of Congress to end 
child labor under the same clause. In 
decisions like this, all that the judges 
do is to read their own economic and 
social prejudices or convictions into 
the Constitution. 


OPPOSITION TO GOVERNMENT 
CONTROL 


Before there was a New Deal, So- 
cialists found plenty of reasons to re- 
gard the power of the Court as wholly 
opposed to effective legislation of a 
progressive sort, and a source of grave 
danger to the realization of Socialisin. 
In 1928 and 1932, as the Socialist presi- 
dential candidate, I advocated in prin- 
ciple the doctrine of the Workers 
Rights Amendment which was put 
into legal form by Morris Hillquit prior 
to any decision concerning the Roose- 
velt legislation. But unquestionably 
the series of decisions against New 
Deal legislation, especially the Rail- 
way Retirement Act, the Frazier- 
Lemke Mortgage Moratorium Law, 
the National Industrial Recovery Act, 
and the Agricultural Adjustment Act, 
has brought matters to a head. 

As a Socialist, I was no mourner at 
the funeral of NRA or AAA. But as 
an American and a Socialist, I did 
mourn the manner of their taking off. 
Writing in the New York Times of 
July 7, 1935, Professor Howard Mc- 
Bain of Columbia University sum- 
marized the results of Supreme Court 
decisions limiting the power of Con- 
gress. He said that they took away 
any hope of the establishment of a 
partnership between the National 
Government and business “in which 
the Government shall be the senior 


and, to the extent that it thinks best, 
the dominating and controlling part- 
ner.” He pointed out: 


“Unless previous decisions arè overruled, 
Congress is constitutionally powerless to 
fix maximum hours or minimum wages, to 
prohibit child labor, to compel collective 
bargaining, or otherwise to prescribe labor 
conditions, whether on farms, in mines, in 
manufacturing, in wholesaling or in retail- 
ing. Even as to interstate transportation 
Congress is apparently limited to control- 
ling labor policies that affect the public 
rather than labor. ... Unless previous 
decisions are overruled, Congress has no 
power at all as a regulator of commerce to 
fix Interstate prices generally . . . no fun- 
damental change in our economic system, 
no far-reaching alteration in the relations 
of government to business, can be brought 
about without changing the Constitution. 


Perhaps the greatest limitation of all 
upon constitutional power was im- 
posed by the majority decision in the 
AAA case. This Act was based on the 
right of Congress to tax; but since the 
Constitution gave no power to Con- 
gress to regulate agriculture, and since 
this power was not to be assumed un- 
der a general welfare clause, and since 
the imposition of the particular tax 
was for the purpose of regulating agri- 
culture, the Court denied Congress 
power to impose it. 

To a layman it would appear that 
what Justice Roberts said in behalf of 
the majority was that there is no 
power to regulate agriculture. Con- 
gress cannot do it constitutionally, and 
the states cannot do it practically. It 
would also appear that Senator George 
Norris was entirely right when in his 
speech of February 12 he pointed out 
that by the logic of the decision a great 
deal of previous legislation for the help 
of agriculture was not constitutional. 
But of course the real logic of these 
decisions is that no legislator, no law- 
yer, and certainly no layman, can be 
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altogether sure just how far the Court 
will permit Congress to go. 

In effect, the Supreme Court has 
constituted itself a sort of permanent 
constitutional convention. What it is 
doing is far more than interpreting 
clear principles of Jaw. That is 
proved by the divisions in the Court, 
with the best lawyers on the Court so 
often in the minority. It does not fol- 
low, however, that the evil of the Su- 
preme Court decisions lies principally 
in the fact that so often they are given 
five to four or six to three. NRA may 
have been as clearly unconstitutional 
as the unanimous decision of the Court 
would seem to imply-—although very 
able authorities on constitutional law 
did not so regard it. Nevertheless it 
is a calamity if Congress has no power 
to pass such legislation. It would still 
be a calamity if the power of the Court 
was limited to a veto which a two- 
thirds vote of each Congress could 
override—the delay and confusion 
would be serious. It would still be a 
lesser calamity if judicial veto should 
be possible by a unanimous Court, as 
Senator Norris has suggested. 

David Lawrence in one of his syndi- 
cated articles argued that despite the 
power expressly granted by the Con- 
stitution to Congress over the exercise 
of the appellate power of the Supreme 
Court, speeches by various judges be- 
fore their elevation to the Court show 
that they might hold unconstitutional 
statutory limitations on their power 
over Congressional legislation which 
would not apply to their power over 
state legislation. 


Farmers’ AND WORKERS’ 
Ricuts AMENDMENT 


The thing to do is positively to con- 
fer upon Congress power to enact nec- 
essary social and economic legislation 
for the welfare of the farmers, wofkers, 
and consumers of America. To this 


end the Farmers’ and Workers’ Rights 
Amendment was drawn up. It was 
introduced in Congress by Vito Mar- 
cantonio. The exact wording of the 
amendment is still under discussion 
and is open to improvement. The Na- 
tional Executive Committee of the So- 
cialist Party is now considering this 
form: 


Section I. The Congress shall have the 
power to regulate, limit and prohibit the 
labor of persons under eighteen years of 
age: to limit the work time and establish 
minimum compensation of wage earners in 
any or alb occupations; to protect by law 
the right of all employees to organize and 
bargain collectively with their employers; 
to provide for the relief of the aged, invalid, 
sick, and unemployed wage earners, and 
employees, in the form of periodical grants, 
pensions, benefits, compensations or in- 
demnities from the public treasury; to 
establish, acquire, operate or regulate 
agencies for the marketing and processing 
of agricultural products; to establish, ac- 
quire, and operate natural resources, prop- 
erties and enterprises in manufacturing, 
mining, commerce, transportation, banking, 
public utilities, and in any other business, 
which shall be governed democratically for 
the benefit of the public by commissions 
consisting of representatives of workers, 
consumers, and technicians; and to legislate 
generally for the social and economic wel- 
fare of workers, farmers, and consumers, 

Section II. The power of the several 
states to enact social welfare legislation is 
unimpaired by the article, but no such 
legislation shall abridge or conflict with any 
act of Congress under this article. 


This amendment will go far towards 
making democracy constitutional and 
effective. No longer will the final 
question be whiether a law is constitu- 
tional rather than whether it is good. 
No longer will judicial oligarchy en- 
courage the miserable policy of buck- 
pagsing. Today a legislator may con- 
ceivably vote for a law of which he 
does not approve, in the belief that the 
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Supreme Court will take care of it 
afterwards. 


Tue Present Socrauist POSITION 


This analysis of the Constitution has 
led to two positive suggestions: (1) an 
amendment requiring the election of 
the President by popular vote, and 
(2) the Workers’ Rights Amendment. 
Clearly they are not enough to make 
a constitution appropriate to the 
planned economy of the codperative 
commonwealth. That will require a 
new fundamental law. I should not 
now outline that fundamental law 
even if space permitted. America is 
not ready for a constitutional conven- 
tion. If by some miracle it could be 
immediately called, it would at this 
time result in an extraordinary hodge- 
podge. Until we can get a nearer 
agreement among the forces building 
the future as to what kind of a society 
we want, it is premature to tinker with 
a new constitution. First there must 
be an understanding of the economics 
of the codperative commonwealth, and 
a development of these dynamic forces 
which are building it. Yet discussion 
of the new apparatus of government.is 
useful. 

Until the war, most Socialists here 
in America were inclined to accept 
rather uncritically the doctrine that 
the cure for the evils of democracy was 
more democracy. Therefore Social- 
ists were interested in the popular elec- 
tion of Senators, in the initiative and 
referendum and recall, and the like. 
There is still a case to be made, and a 
good one, for the popular election of 
Senators, although it has produced no 
marvelous changes in the quality of 
government. There is still a case for 
a certain use of initiative and referen- 
dum, more particularly in local elec- 
tions and in such a national matter‘as 
the declaration of war. 

But the tendency in Socialist ranks, 
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and not merely in left-wing Socialist 
ranks, is away from any faith in re- 
peated nose-counting to determine 
action in a complicated society under 
bourgeois democracy. 


Sovier Form or GOVERNMENT 
Nor APPLICABLE HERE 


Communists and some left-wing So- 
cialists find in the Soviet form of gov- 
ernment a pattern of universal ap- 
plicability. Of this, many of us have 
our doubts. In the first place we ob- 
serve that the significant fact in Russia 
is not the Soviet structure but the 
dictatorship. This is not, accurately 
speaking, a dictatorship of the prole- 
tariat, but of one party speaking for 
the proletariat—in general very ably, 
be it observed. We do not desire such 
party dictatorship in America. 

In the next place, the workers’ coun- 
cils which the Soviet Government has 
developed were a natural expression of 
Russian life. As yet there is no sign 
of them in America, and we are not 
much impressed by the argument that 
by some metaphysical necessity they 
and they only express the soul of the 
new political order, while parliaments 
express the soul of bourgeois democ- 
racy. 

Finally, we observe that it will be 
very difficult to demand a government 
based on workers’ councils while ad- 
vocating as our present political in- 
strument a farmer-labor party which 
requires the support of existing labor 
unions and farm organizations. Not 
even industrial unions would welcome 
so great an emphasis on workers’ coun- 
cils not yet in existence. 

For the present, therefore, the 
amendments I have advocated plus 
the development of party responsi- 
bility will permit Socialism to carry on. 
Meanwhile, Socialists and all others 
concerned for the future must consider 
what sort of document is necessary in 
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a transitional period, and what sort in 
a well-established codperative com- 
monwealth, to serve as a constitution 
for a society in which plenty, peace, 
and freedom are the great goals. 
Clearly, that document, or that series 


of documents, must emphasize sim- 
plicity, efficiency, responsibility, and 
adequate representation of men both 
as producers and consumers in the con- 
trol of their affairs, as the great docu- 
ment of our fathers does not. 


Norman Thomas, Litt.D., New York City, was 
editor of the World To-Morrow, 1918-1921; associ- 
. ate editor of The Nation, 1921-1922; director of the 
League for Industrial Democracy, 1922; and Social- 
ist candidate for Governor of New York, 1924, twice 
for Mayor of New York, and for President of the 
United States in 1928 and 19382. He is author of 
“Is Conscience a Crime?” (1927); “As I See It” 
(1932); “What’s the Matter with New York?” 
(with Paul Blanchard, 1982); and other works. 


A Unified Economy and States’ Rights* 
By James Hart 


HOEVER would be consistent 

-in his thinking about the Con- 
stitution must choose between two 
fundamentally different philosophies. 
The ‘differences between these two 
philosophies go to every question 
which systematic philosophy has 
raised. For present purposes it suf- 
fices to characterize each of them in 
the briefest terma The oné assumes 
a dynamic universe in which new fac- 
tors and hence new problems emerge.! 
The other postulates a universe whose 
very changes take place in accordance 
with a few unchanging principles. 
The first recognizes the necessity of 
choice in the application to new situa- 
tions of the lessons of the past, and 
hence regards principles as “methods 
by which the net value of past experi- 
ence is rendered available for present 
scrutiny of new perplexities.”2 The 
second treats principles as the un- 
ambiguous axioms from which the 
answer to every problem may be.auto- 
matically deduced. 

From these two philosophies may be 
derived two sharply conflicting con- 
ceptions of the Constitution. In the 
one view it is a charter meant to en- 


*In addition to the works cited in this article, 
the reader is referred to Nos. 61, 63, 64, 163, 
190, 194, and 229 in the bibliography at the end 
of this volume of Tas Annars, for further dis- 
cussion of the problems treated in this article. 
See also Edward S. Corwin, “Constitution v. 
Constitutional Theory, the Question of the 
States v. the Nation,” in American Political 
Science Review, XTX: 290-304, May 1925.— 
Enprror’s Note. 

1 Cf. William Morton Wheeler, Emergent Evo- 
lution and the Development of Societies (The 
New Science Series), Norton, 1928. 

2 John Dewey, Human Nature and Conduct 
(New York: Henry Holt & Co., 1922) , 238-247. 


dure for ages to come, and hence to be 
adapted to the circumstances and the 
dominant purposes of each succeeding 
generation.’ In the other view it is 
the enactment for all time of principles 
of fixed meaning and universal va- 
lidity.* 


DIVERGENT INTERPRETATIONS OF 
FEDERALISM 


These opposing conceptions of the 
Constitution lead in turn to two 
mutually exclusive interpretations of: 
American federalism. Both interpre- 
tations start with the same formal defi- 
nition: federalism is that relationship, 
between a central government and the 
member units of a union which results 
from distributing the sum total of gov- 
ernmental powers between them by 
means of a written instrument which 
the central government acting alone 
may not amend and which a-single 
judicial tribunal is vested with final 
authority to construe. Both interpre- 
tations agree further that in the 
United States the principle of this dis- 
tribution is to delegate certain legisla- 
tive powers to the central government 
and to reserve the rest to the states. 

However, Professor Corwin has 
demonstrated that there have come 
down from the beginning two diver- 
gent traditions concerning the mean- 
ing and application of this elemen- 
tary principle. The “nationalistic” 

"Of. McCulloch v. Maryland, 4 Wheat. 
816, 407, 415 (1819). 

‘Cf. dissenting opinion of Mr. Justice Suth- 
erland in Home Building and Loan Asso. v. 
Blaisdell, 290 U. S. 398 (1934). 

5 Edward S. Corwin, The Twilight of the Su- 
premée® Court (New Haven: Yale University 
Press, 1934), Ch. I. 
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tradition, which goes back to Alex- 
ander Hamilton and Chief Justice 
Marshall, corresponds generally to our 
first philosophy. It holds that the 
powers delegated to Congress are to be 
given the broadest possible scope in 
terms of the problems of each era, and 
that the coexistence of the states is of 
itself no limitation upon Federal 
power. The reserved powers of the 
states, in short, are not a fixed and 
unchanging bundle of powers, but 
those which are left at any given time 
after Marshall’s doctrine of implied 
powers has been employed in the light 
of existing conditions. 

On the other hand, the tradition of 
“dual federalism,” as expounded by 
James Madison and Chief Justice 
Taney, consists with our second phi- 
losophy. It maintains that the Con- 
stitution does impose a fixed and un- 
changing distribution of powers, and 
hence that a primary concern of the 
Supreme Court is to preserve this “fed- 
eral equilibrium.” 


Review or Srarss’ Rieuts 


In choosing between these two inter- 
pretations of federalism we may gain 
perspective by a brief review of the 
rôle of states’ rights in American his- 
tory. In the Revolutionary period 
the thirteen new states were extremely 
jealous of their sovereignty. It was 
impracticable to ask them to surrender 
any real coercive powers to a central 
government. To be sure, the stern 
realities of the situation compelled 
them to create a common agency for 
the purposes first of formal protest, 
and then of war and diplomacy. This 
agency was Congress, whose status 
was formalized when in 1781 the last 
state—Maryland—ratified the Arti- 
cles of Confederation. But even in 
the midst of the struggle it was a real 
problem to get the states to conttibute 
the men and the money which the war 
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required but which Congress could not 
exact. 

Independence was won despite the 
inadequacies of the Articles; but from 
1781 to 1789 farseeing men sensed the 
need for “a more perfect union.” The 
problem was in part that of creating a 
real central government with exclusive 
control over national defense and for- 
eign relations. A real government, as 
the leaders knew, must have the power 
to tax and the power to make laws and 
enforce them, quite independently of 
the existence of the states. But anew 
factor had emerged to make the prob- 
lem acuté: national prosperity, if not 
national peace, required the termina- 
tion of the commercial rivalries of the 
several states. 

The Philadelphia Convention of 
1787 tackled this problem with the 
courage and the realistic insight of the 
highest order of statesmanship. In 
federalism as defined above, it in- 
vented a method which gave to Con- 
gress powers sufficient to meet the then 
crucial aspects of the problem, but 
which at the same time offered assur- 
ance to the states. Even so, it was 
only after a desperate struggle that 
the states were persuaded to adopt the 
Constitution. It is unlikely that 
the Federalists would have won had the 
framers not offered the powerful prop- 
ertied interests protections against 
radical state legislation in exchange 
for their surrender of complete local 
autonomy.” 

Seventy-two years after the in- 
auguration of President Washington, 
states’ rights threatened the very 
existence ofthe Union. That doctrine 
had once more flared up in what was 

°Cf. A. V. Dicey, Introduction to the Study 
of the Law of the Constitution (8th ed., New 
York: Macmillan, 1915), Ch. III. Cf. pp. 476 
ff.,517 ff, 529 ff. 

7 See generally Charles A. Beard, An Economic 


Interpretation of the Constitution of the United 
States (New York: Macmillan, 1913). 
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now a revolutionary form: state sover- 
eignty, with its corollary, state, seces- 
- sion. For four crucial years the prob- 
lem was whether there would emerge 
from the trial by combat one federa- 
tion ortwo. Appomattox marked the 
doom of revolutionary states’ rights; 
but the Supreme Court, in the 
Slaughterhouse and Civil Rights 
cases,® revived it by nullifying part of 
the Fourteenth Amendment; °? and it 
has survived to this day as a dogma 
both of public policy and of constitu- 
tional law. 

Now once more the problem of Fed- 
eral-state relations’is acute. But the 
problem in its current form did not 
originate in 1936, nor even in March 
1933. It derives from the revolution 
which, with increasing momentum 
since the Civil War but especially in 
this century, has taken place in our 
economy. This revolution has been 
produced by modern means of trans- 
portation, communication, productive 
technology, and industrial organiza- 
tion. It has transformed the United 
States from a group of loosely knit 
agricultural communities into a nation 
whose complex price economy has ren- 
dered those who till its soil and those 
engaged in its vast industrial system 
mutually interdependent. The econ- 
omy has been unified. Precisely here 
lies the new factor which has emerged 
in the twentieth-century form of the 
problem. 

This rapid sketch of familiar history 
reveals the significant fact that it is the 
emergence of a new factor which has 
required this problem to be reformu- 
lated at every stage of our national life 
at which the issue has become acute. 
It also reveals the dogma of states’ 
rights in its true perspective. It kept 


8 Slaughterhouse Cases, 16 Wall. 36 (187%); 
Civil Rights Cases, 109 U.S.3 (1883). 

° But see Colgate v. Harvey, 56 Sup. Ct. Rep. 
252 (Dee. 16, 1935). 
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the Articles of Confederation from be- 
ing an effective instrument. It con- 
fined the powers delegated to Congress 
by the Constitution to an irreducible 
minimum. It almost defeated: the 
Constitution in the state conventions. 
It plunged the Nation into civil war. 
In this century it has checked the ef- 
fective application of national poli- 
cies to national economic problems. 
States’ rights did these things as a 
fixed and absolute value or as the 
expression of other values and con- 
ceived interests. As an idée fixe, 
states’ rights, like all idées fixes, be- 
clouds the issue because it blocks the 
processes of thought. 


Basis or Cuorce 


The choice between the two tradi- 
tions of federalism must be made in 
the light of the unification of the econ- 
omy. To apply dual federalism’ to 
this unified economy is unnecessarily 
to render the Constitution obsolescent. 
To apply the nationalist interpretation 
is to adopt Woodrow Wilson’s concep- 
tion of the Constitution as a vehicle of 
life.1° 

If we start with the first philosophy, 
we recognize the historical importance 
of federalism # without ascribing to it 
either fixed meaning or transcendental 
value. We may accept, as a working 
principle of political prudence, central 
competence in matters primarily of 
common concern, and local compe- 
tence in matters primarily of local con- 
cern. But it is evident that the appli- 
cation of this principle varies with the 
circumstances and the dominant pur- 
poses of every age. Atany given time 
its application calls for careful judg- 
ment and deliberate choice. 


1° Woodrow Wilson, Constitutional Govern- 
ment in the United States (New York: Colum- 
bia University Press, 1908) , 69. 

™SeegEdward S. Corwin, op. cit, 9; James 
Bryce, The American Commonwealth (Macmil- 
lan, 1910), I, 312-359. 
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The framers made a distribution of 
powers in terms of the conditions and 
demands of 1787, but they pro- 
jected this distribution into the future. 
Hence, radical changes in the economic 
situation require one of two things. 
One alternative is for the Supreme 
Court to regard the distribution made 
149 years ago as dynamic and flexible, 
and accordingly to adapt it wisely to 
new needs. The other alternative is 
to.amend it to whatever extent the Su- 
preme Court’s failure to do so makes 
necessary. 

What, then, is the present position 
of the Court? It is free to adopt the 
first alternative, and thus to make 
amendment seldom, if ever, necessary. 
Tn a new case involving states’ rights, 
it is logically compelled’ to choose be- 
tween two competing lines of past deci- 
sions for its analogies. One line goes 
back to Marshall’s nationalism, the 
other to Taney’ s dual federalism. 
Where it is faced with precedents it 
may override them, and upon occasion 
does so. In view of the radically 
changed conditions, the Court could at 
any time shift its whole position by a 
simple appeal to what may be called 
the logic of new situations.1% 


Tue Logic or New SITUATIONS 


This appeal to the logic of new situa- 
tions was made by Chief Justice 
‘Hughes in his opinion in the now fa- 
mous Blaisdell case4 In that case 
the Court by a five-to-four decision 
held that the Minnesota statute of 
1933 establishing a farm mortgage 
moratorium did not violate the obliga- 
tion-of-contracts clause. Speaking for 
the minority, Mr. Justice Sutherland 

* See note 5 above. 

: ® Cf. Walter Wheeler Cook, “Scientific Meth- 
od and the Law,” Johns Hopkins Alumni Maga- 
zine, XV: 213, March 1927; Herman Oliphant, 
“A Retum to Stare Decisis,” Americgn Law 


School Review, VI: 215, March 1928. 
™ See note 4.above. 


105 


pointed out that this clause had been 
placed in the Constitution for the pre- 
cise purpose of forbidding the states to 
relieve farm debtors by the enactment 
of stay laws; and he proved his point 
by an appeal to history. In refuting 
what to Mr. Justice Sutherland 
seemed his irrefutable logic, the Chief 
Justice said: 


It is no answer to say that this public 
need was not apprehended a century ago, 
or to insist that what the provision of the 
Constitution meant to the vision of that 
day it must mean to the vision of our time. 
If by the,statement that what the Consti- 
tution meant at the time of its adoption it 
means today, it is intended to say that the 
great clauses of the Constitution must be 
confined to the interpretation which the 
framers, with the conditions and outlook of 
their time, would have placed upon them, 
the statement carries its own refutation. 


It was the logic of new situations 
which rendered Mr. Justice Suther- 
land’s reasoning unconvincing. To 
quote again from the Chief Justice: 


The settlement and consequent contrac- 
tion of the public domain, the pressure of a 
constantly increasing density of popula- 
tion, the interrelation of the activities of 
our people and the complexity of our eco- 
nomic interests, have inevitably led to an 
increased use of the organization of society 
in order to protect the very bases of indi- 
vidual opportunity. Where, in earlier 
days, it was thought that only the con- 
cerns of individuals or of classes were in- 
volved, and that those of the State itself 
were touched only remotely, it has later 
been found that the fundamental interests 
of the State are directly affected; and that 
the question is no longer merely that of one 
party to a contract as against another, but 
of the use of reasonable means to safeguard 
the economic structure upon which the 
good of all depends. 


*The NRA case dealt with quite 


© Schechter Poultry Corporation v. United 
States, 295 U. S. 495 (1985). 
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different principles of law. Neverthe- 
less, if the Chief Justice had applied to 
them this logic of new situations, he 
could have upheld the Live Poultry 
Code under the commerce clause. 
Twenty-five years ago a great consti- 
tutional lawyer wrote: “Under the 
conditions of 1911 many matters are 
properly interstate which in 1789 
would have been purely or principally 
intrastate.” 16 Indeed, Frank John- 
son Goodnow even went on to say that 
it was “not beyond the bounds of prob- 
ability” that the Court would ulti- 
mately abandon this distinction.1* 
But in the Schechter case the Court 
chose not to do so, and the Chief Jus- 
tice solemnly affirmed that “the dis- 
tinction between direct and indirect 
effects of intrastate transactions upon 
interstate commerce must be recog- 
nized as a fundamental one, essential 
‘to the maintenance of our constitu- 
tional system.” 


THE QUESTION or GOVERNMENT 
CONTROL 


What follows from the Court’s pos- 
session of such wide freedom of choice? 
If it followed its own dictum that it 
ought to give Congress the benefit of 
every doubt,!® then it would have to 
hold that the national economy is now 
so closely knit together that a NIRA 
which seeks to regulate all business is 
justified as a necessary incident of the 
power to regulate “commerce among 
the several states.” This is precisely 
what the Court refused to do in the 
Schechter case. And there are those 
who, though they acknowledge the 
propriety of a flexible interpretation 
of federalism, insist that the Court 


16 Frank Johnson Goodnow, Social Reform 
and the Constitution (American Social Progress 
Series, New York: Macmillan, 1911), 116. 

7 Ibid., 98. s 

8 This dictum was solemnly reaffirmed in the 
AAA case: United States v. Butler, 56 Sup. Ct. 
Rep. $12 (Jan. 6, 1936). 
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should exercise its own- independent 
judgment as the final arbiter of politi- 
cal wisdom. 

Immediately there appear two 
schools of thought. One school holds 
that to attempt to use government as 
a means of establishing thoroughgoing 
control over the economy is to create 
dangerous political power, to disrupt 
the economic system, and to aim at 
the impracticable. These gentlemen 
point out that in numerous cases the 
Supreme Court has applied the prem- 
ises of Marshall to allow Congress to 
do indirectly things it could not di- 
rectly do.!? ‘They believe that the 
Constitution as interpreted by the 
Court is in sufficient degree a vehicle 
of life. They regard the Court as a 
bulwark against political and eco- 
nomic follies and against too rapid 
change. i 

The other school, on the contrary, 
believes that the American people 
should use government as a means of 
correcting those economic maladjust- 
ments which have nation-wide causes 
and effects, and of so conditioning all 
economic relations as to maintain na- 
tional standards of security and wel- 
fare. They point out that our unified 
economy cannot be subjected to such 
comprehensive guidance and control 
by the separate action of nearly half a 
hundred state legislatures, and that for 
such control interstate compacts and 
uniform state legislation are alike in- 
adequate methods.?? It follows that, 
if we seek such control, the Federal 
Government is the only unit capable of 
undertaking the task. - It follows also 
that it is sheer emotionalism to urge 
the rights of the states to do what they 
cannot possibly accomplish. Whether 
such control is wise is the central issue 


See generally Walter Thompson, Federal 
Centralization (New York: Harcourt Brace & 
Co., 1923). 

2 For references to these methods see the gen- 
eral bibliography in this issue of Taz ANNALS. 
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which the slogan of states’ rights 
should not be allowed to becloud. 


View or THE SECOND SCHOOL 


The first school is, on the whole, 
satisfied with the constitutional status 
quo. It will therefore best serve to 
define the issue to present the view of 
the second school as follows: 

During the first three decades of 
this century our constitutional inhibi- 
tions produced a cumulative and hence 
dangerous lag between the expanding 
range of national problems and the 
habitually accepted range of national 
powers. Congress multiplied its func- 
tions, but not to keep pace with na- 
tional problems. When it attempted 
to use its commerce and then its taxing 
power to control child labor, it started 
upon a -course which might have 
adapted federalism to twentieth-cen- 
tury needs. But twice the Supreme 
Court said No?! Coming into power 
in a great crisis, the New Deal sought 
suddenly and in wholesale fashion to 
overcome the lag, but only in the end 
to antagonize the powerful and shock 
the traditionalists. The New Deal 
had a choice of evils not of its own 
making. The moral is that this choice 
of evils was presented because a too 
rigid interpretation of federalism had 
blocked the gradual development over 
the past thirty years of a national agri- 
cultural policy, a national industrial 
policy, a national labor policy, and a 
national social security policy. Inthe 
NRA and AAA cases 2? the Supreme 
Court refused to allow us to overcome 
the lag of thirty years in two. 


READAPTATION BY INTERPRETATION 


We are thus brought face to face 
with the present situation. Other 


™ Hammer v. Dagenhart, 247 U. S. 251 
(1918); Bailey v. Drexel Furniture Co., 259 
U. S. 20 (1922). = 

= See notes 15 and 18 above. 
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things being equal, readaptation by 
interpretation is far preferable to re- 
adaptation by amendment. What is 
the prospect that the former alterna- 
tive will be adequate? 

General Johnson has insisted that in 
the Schechter and Hoosac Mills cases 
the Court pointed the way to constitu- 
tional means of attaining the principal 
ends. Certainly these decisions do 
not make it constitutionally impossi- 
ble to try again. From the decision 
that NIRA delegated legislative power 
to the President it does not follow that 
the defect cannot be corrected. From 
the decision that*the Live Poultry 
Code sought to regulate purely intra- 
state transactions which had no direct 
effect upon interstate commerce, it 
does not follow that the same was true 
of every provision of every other code. 
From the AAA decision it does not 
follow that Congress may not use gen- 
eral treasury funds to make some kinds 
of conditional grants to agriculture. 

Nevertheless, to hope for readapta- 
tion by interpretation means depend- 
ence upon future decisions whose un- 
predictability will spell a degree of 
uncertainty in the law which will itself 
hamper readaptation, if it does not 
actually promote disrespect for the 
law.23) The net result, furthermore, 
promises to be an intolerable rigidity 
unless the Court radically alters its 
present attitude. That attitude seems 
to be to apply the premises of Marshall 
here and there, but the premises of 
Taney in the crucial cases.24 Facing 
the judicial mind in 1911, Dr. Good- 
now held, on the then common as- 
sumption that the Constitution was 
practically unamendable, that “our 

2 Of. Frank Johnson Goodnow, Principles of 
Constitutional Government (New York: Harper 
& Bros., 1916), 76-77. 

« In the AAA case the Court had no prece- 
dents precisely in point, but the majority delib- 
erately chose dual federalism over the vigorous 
protest of a third of its members. 
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only recourse” was “persistent ceriti- 
cism” of narrow decisions?” But if 
twenty-five years of criticism have 
produced the AAA decision, some 
other recourse is necessary.?6 


READAPTATION BY AMENDMENT 


The only effective means 2? of over- 
coming defect of constitutional power 
is to amend the unamendable.2® At 
this point it becomes essential to re- 
member that there are other rigidities 
besides federalism to be taken into ac- 
count. The formal rigidities of our 
constitutional system which obstruct 
thoroughgoing and compréhensive 
Federal control of the economy are 
principally five in number: (1) the ex- 


Frank Johnson Goodnow, Social Reform 
and the Constitution, 357. 

*8Tt is not meant to be implied that all who 
follow this line of thought go forward to the next 
step of constitutional amendment. Some no 
doubt prefer to continue criticism of the Court 
and to have Congress keep trying again until the 
Court changes its attitude. Cf. reference in 
note 25 above, at pp. 1, 5, 18-16, 91, 98, 100, 
115, 116, 145, 202, 206-209, 290, 316-317, 333, 
856, 857-859, 

7 Of course, this may not be surely effective, 
at least in the first effort. For there are many 
examples of how courts have by interpretation 
taken much of the substance out of constitu- 
tional and statutory provisions. The writer is 
indebted to Mr. Cyrus C. Young of the Johns 
Hopkins University for stopping one gap in the 
draft amendment given below. 

To Dr. Goodnow in 1911 the Constitution 
seemed “practically unamendable.” Social Re- 
form and the Constitution, 358. Cf. A. V. 
Dicey, op. cit., 145. When Dicey and Goodnow 
wrote, the Constitution had not been amended 
since the Civil War amendments had been 
adopted. But since they wrote, the Constitu- 
tion has been amended six times without hint of 
revolution. However, the Eighteenth and Nine- 
teenth Amendments were stimulated in no small 
degree by the psychology engendered by the 
World War; and it would certainly be more diffi- 
cult to change federalism and property protec- 
tions than almost any other features of our sys- 
tem. See Corwin, op. cit., Chs. I and Ii, and 
Arthur T. Hadley, Undercurrents in American 
Politics, New Haven: Yale University Press, 
1915. 
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tremely complex method of amending 
our written Constitution; (2) the sub- 
stantive restrictions which its Fourth 
and Fifth Amendments place upon the 
control of private property and private 
enterprise; (3) the separation of pow» 
ers, especially in that feature which 
forbids Congress to delegate legislative 
powers to executive and administra- 
tive officials; (4) the inability of Con- 
gress to deal at all with any economic 
problem, even though it be clearly na- 
tional in character, unless the power 
to do so is included, expressly or im- 
pliedly, in the meager list of its enu- 
merated powers; and (5) the posses- 
sion by a body of men whose tenure is 
practically for life, and who are not 
responsible to the electorate, of the 
final power to apply these rigidities as 
obstructions in the path of the politi- 
cally responsible national legislature. 
But behind these formal rigidities lies 
a human fact: the Constitution and 
the Supreme Court are national sym- 
bols to which Americans respond emo- 
tionally, much as they do to the flag.” 
Amendment may of course proceed 
along a number of lines. It is impos- 
sible here to examine or even: present 
all the alternatives. It is necessary to 
confine the discussion to the presenta- 
tion of one selected line of thought. 


A UNITARY GOVERNMENT 


Back in 1916 Dr. Goodnow rejected 
federalism as an unsatisfactory method 
for a modern government. In the lec- 
tures which formed his Principles of 
Constitutional Government, he told 
the Chinese that “the modern consti- 
tution should abandon” federalism for 
two principal reasons: (1) The at- 
tempt to enumerate the powers of 
either the central government or the 
member units would need to be 
changed and might be “dangerous if 


2 Frank J. Goodnow, Social Reform and the 
Constitution, 27. 
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constitutional amendment is made at 
all difficult”; and (2) the necessary 
accompaniment of judicial review had 
proved unsatisfactory. For “the law 
has been made uncertain, and has also 
in the opinion of many lost to a degree 
the respect of the people on that ac- 
count.” He went on to show from the 
example of the Union of South Africa 
that, without resort to constitutional 
federalism, federal-state relations 
“may be so regulated that on the one 
hand national unity may be preserved, 
and that on the other local autonomy 
be established.” 30 

A unified economy thus requires a 
unitary government for the field of 
economic regulation. The part even 
of this field not occupied by Congress 
would still be left to the states. How 
much of the field Congress ought actu- 
ally to occupy, and at how great a 
speed, would be open to debate. But 
a body which bears no responsibility 
for finding solutions for the Nation’s 
economic problems should not be able 
to substitute its own opinion for that 
of Congress on so controversial an 
issue. 

We should not abolish or curb judi- 
cial review as such. That institution 
is an indispensable means of prevent- 
ing state encroachment upon Federal 
power,®! of unifying our public law,*? 
and of maintaining freedom of speech, 
freedom of the press, religious liberty, 
and the procedural protections of per- 
sonal liberty and property against 
Congressional infringement.®? 

” Frank Johnson Goodnow, Principles of Con- 
stitutional Government, Chs. I-VII. 

_ = Cf. Oliver Wendell Holmes, Jr., Collected 
Legal Papers (New York: Harcourt, Brace & 
Co., 1920) , 295-296. 

“Frank Johnson Goodnow, Social Reform 
and the Constitution, 357. 

S$ Cf. The General Welfare Clause and Farm, 
Coal, and Unemployment Relief, Speech of Hon. 
David J. Lewis in the House of Representatives, 


Tuesday, May 2, 1933 (Washington: U. S. Gov- 
ernment Printing Office, 1933) , 21-26. 
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The remedy to try first is so to rede- 
fine the spending and commerce pow- 
ers of Congress as to leave the Court 
no room to substitute its discretion in 
such matters for that of the national 
legislature. 

Since our present purpose is to ask 
whither the argument of the second 
school leads, or is likely to lead, the 
draft of such a proposal for amend- 
ment is offered as follows: 


Amendments 
Article XXII 


Section 1. As employed in Article I, 
Section 8, of the Constitution, the expres- 
sion “to . . . provide for the . . . general 
welfare of the United States” shall be con- 
strued to authorize Congress to appropriate 
the proceeds from any and all taxes, duties, 
imposts and excises, otherwise valid, with 
or without first covering them into the 
treasury, for any and all such purposes, and 
upon any and all such conditions, contrac- 
tual or otherwise, and under any and all 
such regulations or authorizations for the 
making and enforcement of such condi- 
tions, as Congress may in its discretion 
deem expedient for the public good. 

Section 2. As employed in Article I, 
Section 8, of the Constitution, the term 
“commerce . . . among the several states” 
shall be construed to include any and all 
such economic activities and relationships 
as Congress may in its discretion deem, or 
authorize to be deemed, to have interstate 
consequences or consequences for the 
maintenance of national standards of 
health, safety or welfare; and the term “to 
regulate,” as applied to any and all such 
activities and relationships, shall be con- 
strued to include: to prohibit or authorize 
to be prohibited altogether, to prohibit on 
any and all such conditions as Congress 
may in its discretion prescribe or authorize 
to be prescribed, and generally to govern 
by any and all such regulations, including 
such exactions in the form of taxes, duties, 
imposts and excises, and with such condi- 
tional exemptions from such exactions, as 
Congress may in its discretion deem or au- 
thorize to be deemed necessary and proper 
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for the correction of economic maladjust- 
ments or the promotion of the health, safe- 
ty or welfare of the people; but nothing 
in this section shall be construed to limit 
the powers of the states in the absence of 
Congressional legislation or except as the 
exercise of such powers is inconsistent 
therewith. 

Section 3. The power to establish post 
offices and post roads, delegated to Con- 
gress in Article I, section 8, of the Consti- 
tution, shall be construed to include the 
power to exclude, or authorize to be ex- 
cluded, from the mails any and all postal 
communications addressed to, or offered for 
mailing by, the owner or owners, officers 
or directors of any and every gconomic 
enterprise, of whatsoever character, found 
upon administrative notice and hearing to 
have violated the laws and administrative 
regulations prescribed in pursuance of the 
spending and commerce powers of Con- 
gress as they are required to be construed 
by Sections 1 and 2 of this Article; pro- 
vided, that in all such exclusion cases the 
final determination of all questions of law 
is hereby reserved to the courts. 

Section 4. Nothing in this Article shall 
be construed to repeal or modify, with re- 
spect to the powers of Congress as herein 
required to be construed, any express pro- 
hibition or limitation upon the powers of 
Congress, or any of them, which is con- 
tained in the Constitution or in any of the 
amendments thereto; provided, that Article 
X of the amendments shall not be con- 
strued to limit, in any manner or degree 
whatsoever, the scope of the powers of 
Congress as defined in this Article; pro- 
vided, further, that Congress may in its dis- 
cretion finally determine, or authorize to be 
determined, that the exercise of the discre- 
tion vested in it by this Article shall not be 
construed to constitute a taking of private 
property; provided, further, that except 
where Congress determines that the exer- 
cise of such discretion does not constitute 
such a taking, it may, upon payment of 
just compensation, take or authorize to be 
taken any private property, of whatsoever 
nature, for any and all such purposes or 
uses as it may in its discretion deem, òr 
authorize to be deemed, public; provided, 
further, that the due process clause of Ar- 
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ticle V of the amendments shall not be 
construed to limit, in any manner or de- 
gree, the discretion vested by this Article 
in Congress with respect to any substantive 
regulations or prescriptions whatsoever, or 
with respect to any matters other than 
procedural; and provided, further, that Ar- 
ticle IV of the amendments shall not be 
construed to forbid Congress in its discre- 
tion at any time to require, or authorize to 
be required, that full access to all books, 
papers, correspondence and records of any 
and all economic enterprises, of whatsoever 
nature, whether or not as a means of regu- 
lation, be given to the Government of the 
United States, or to forbid Congress in its 
discretion to make public such information 
so obtained as it may deem, or authorize to 
be deemed, for the public good. 


GENERAL PURPOSE OF THE DRAFT 


This draft attempts to set forth the 
extreme limit beyond which the argu- 
ment of the second school of thought 
should not be allowed to lead us in 
curbing judicial review in the field of 
economic legislation. Whether the 
American people would be wise to ap- 
proximate this limit is open to debate. 
But the general purpose of the draft is 
clear. It is to curb judicial review in 
this field, not by a direct attack upon 
the institution itself, which has its im- 
portant uses, but by enlarging in this 
field the range of Congressional power 
and the scope of Congressional discre- 
tion. i 

Section 1 redefines the spending 
power so as to get around the AAA 
decision and to remove all uncertainty 
concerning the validity of grants-in- 
aid of all sorts.”t Under this section 
Congress could make grants to the 
states in such form as to enable it: 
(1) to prescribe basic national stand- 
ards of social and economic legislation, 
(2) to use state administrations as in 


*4 See Austin F. Macdonald, Federal Aid (New 
York: Thomas Y. Crowell Co., 1928); Corwin, 
op. cit, Ch. IV; and United States v. Butler, 
cited in note 18 above. 
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effect its agencies of enforcement, and 
(3) to condition such grants upon 
whatever degree of Federal adminis- 
trative supervision it might desire to 
impose. Jt could thus in effect em- 
ploy a technique familiar to students 
of the German and Swiss federal sys- 
tems,*5 with the important difference, 
however, that Congress has no consti- 
tutional power to oblige any state to 
accept its largess if the state dislikes 
the conditions in sufficient degree. 
Thus might be found a means of Fed- 
eral-state coöperation which would 
avoid creation of a Federal bureau- 
cracy coextensive with enlarged Fed- 
eral powers, provided the political and 
administrative standards of the states 
were sufficiently improved to justify 
use of this technique. Indeed, the 
technique is made available for com- 
pelling such improvement as a condi- 
tion of receipt of such grants. But 
‘this section also makes the same tech- 
nique available to the Federal Govern- 
ment as a mild form of regulation over 
individuals or corporations who are 
prepared to accept the conditions. 
The wording of Section 2 was sug- 
gested by Professor Corwin’s lucid 
summary of the manner in which the 
Court has narrowed down the mean- 
ing of the key words of the commerce 
clause.2* Its effect is to break down 
the distinction between interstate and 


3 Constitution of the German Empire, Walter 
Fairleigh Dodd, Modern Constitutions (Chi- 
cago: University of Chicago Press, 1909) , I, 325 
ff; Constitution of the Swiss Confederation, 
ibid., II, 257 ff; Constitution of the German 
Reich of August 11, 1919, Howard Lee McBain 
and Lindsay Rogers, The New Constitutions of 
Europe (New York: Doubleday, Page & Co., 
1922), 176 ff. See Robert C. Brooks, Govern- 
ment and Politics of Switzerland (Yonkers, 
N. Y.: World Book Company, 1918), 48-71, 
812-348; Frederick F. Blachly and Miriam E. 
Oatman, The Government and Administration 
of Germany (Baltimore: Johns Hopkins Press, 
1928), 1-30. bad 

3 Edward S. Corwin, op. cit., 15 ff. 
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intrastate economic transactions as a 
constitutional barrier to Congressional 
occupation of the field of economic 
regulation. It enables Congress to 
govern such transactions to the extent 
it deems necessary for national pur- 
poses. For this field it establishes a 
unitary government. But even in this 
field, state autonomy is not affected in 
esse, but only in posse, to the degree 
that dominant opinion causes Con- 
gress to preémpt the field. Since the 
Court has held that regulatory taxes 
are permissible where the power to 
regulate exists,’ the reference to such 
taxes is By way of precaution. 

Section 3 authorizes Congress to use 
its postal power as a means of en- 
forcing its spending and commerce 
powers as defined in Sections 1 and 2. 

Federalism is intertwined with other 
rigidities. One of these is the separa- 
tion of powers. Phrases like “or au- 
thorize to be prescribed,” taken in con- 
nection with “in its discretion,” are 
intended to allow Congress to deter- 
mine the extent to which circum- 
stances require it to devolve an ordi- 
nance-making power upon executive 
and administrative officers.38 


* Veazie Bank v. Fenno, 8 Wall. 533 (1869); 
Bailey v. Drexel Furniture Co., 259 U. S. 20 
(1922); Hil v. Wallace, 259 U. S. 44 (1922); 
Head Money Cases, 112 U. S. 580 (1884); 
Hampton v. United States, 276 U. S. 394 
(1928) . 

2 Brig Aurora v. United States, 7 Cr. 382 
(1813); Field v. Clark, 143 U. S. 649 (1892); 
Hampton & Co. v. United States, 276 U. S. 394 
(1928); Fox River Butter Co. v. United States, 
59 T. D. 485 (1931), reversed: 20 U. S. Court 
of Customs and Patent Appeals 38 (1932); 
Panama Refining Co. v. Ryan, 293 U. S. 388 
(1935); Schechter Poultry Corp. v. United 
States, 295 U.S. 495 (1935); Case of Proclama- 
tions, 12 Co. Rep. 74 (1610); United States v. 
Grimaud, 220 U.S. 506 (1911); Dakota Central 
Telephone Co. v. South Dakota, 250 U, S. 163 
(1919); Buttfield v. Stranahan, 192 U. S. 470 
(1904); Martin v. Mott, 12 Wheat. 19 (1827); 
Wichita RR and Light Co. v. Kansas, 260 U. S. 
48 (1922); Bimetallic Investment Co. v. State 
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Purposes or SECTION 4 


` Section 4 has several purposes. 
The first is to make explicit declara- 
tion to the effect that, in general, the 
discretion vested in Congress in this 
amendment does not repeal or modify 
the Bill of Rights or other express pro- 
hibitions and limitations upon Con- 
gress. Thus the Supreme Court could 
still declare void an act of Congress, 
enacted under this Article, which it 
found to be an ex post facto law, to 
infringe freedom of speech, of the 
press, or of religion, or to establish a 
national church, ard soon. ° 

However, Section 4 adds several 
provisos. The first of these is precau- 
tionary. It is designed to prevent the 
Court’s reading the Tenth Amend- 
ment into the redefinitions of the 
spending and commerce powers made 
in Sections 1 and 2. Since the Court 
in effect read the Tenth Amendment 
into the later Fourteenth Amendment 
to practically nullify, so far as the 
power of Congress is concerned, one of 
its provisions,®® this proviso can hardly 
be called an excess of caution. 

The last four provisos of Section 4 
are primarily designed to remove the 
rigidity which the courts have fastened 
upon our system by their application 
to corporate enterprise of the protec- 
tions which the Constitution throws 
around the institutions of private 
property and private enterprise. 
For if Congress sought to exercise the 
regulatory functions which are granted 
in Sections 1 and 2, the courts could 





Board of Equalization, 239 U. $. 441 (1915); 
King County v. Noble, 261 U. S. 165 (1923); 
Mutual Film Corp. v. Ohio Industrial Commis- 
sion, 236 U. S. 280 (1915). See James Hart, 
The Ordinance Making Powers of the President 
(Baltimore: Johns Hopkins Press, 1925); John 
Preston Comer, Legislative Functions of Na- 
tional Administrative Authorities (New York: 
Columbia University Press, 1927) . 
3 See note 8 above. 
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render void or ineffective its statutes, 
no longer by appeal to states’ rights, 
but by appeal to the Fourth and Fifth 
Amendments. Spending of Federal 
funds for slum clearance is threatened 
by fears that the Supreme Court might 
not call this a public purpose “in the 
constitutional sense.” In holding the 
Frazier-Lemke bankruptcy act uncon- 
stitutional, the Court said it took pri- 
vate property for a public purpose 
without just compensation.*° While 
this decision was defensible, it indicates 
how the Court might use the same 
argument to strike down measures 
which were not so clearly inexpedient. 
Finally, the due process clause enables 
the Court to substitute its own opinion 
for that of Congress as to the “reason- 
ableness” of economic regulations; * 
while the Fourth Amendment leads to 
such restrictions as were indicated in 
Federal Trade Commission v. Amer- 
ican Tobacco Co. 

To get around these rigidities it is 
necessary constitutionally to leave to 
the discretion of Congress final de- 
termination of the questions when its 
spending or economic statutes con- 
stitute a “taking” of private property 
for public use, and what constitutes a 
“public use.” The provision for just 
compensation is left to stand as it is.* 
Next, the due process clause is re- 
stricted to procedural matters in rela- 
tion to the powers granted in this 


© Louisville Joint Stock Land Bank v. Rad- 
ford, 295 U. S. 555 (1985). The examples 
given show that it is not satisfactory to confine 
the new competence of Congress to, the regula- 
tion of corporate enterprise. 

“For a description of “due process” as “rea- 
sonableness,” see Mr. Justice Roberts’ opinion 
in Nebbia v. New York, 291 U. S. 502 (1934). 
He was there construing the Fourteenth Amend- 
ment. 

“964 U. S. 298 (1924). 

“That is, if Congress fails to declare that its 
regulation in a given case does not constitute a 
“taking,” the present law about just compensa- 
tion remains operative. 
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Article. The procedural side of due 
process, however, is itself exceedingly 
important.** The change is merely to 
make it impossible for the Supreme 
Court—or any court—to nullify the 
substantive provisions of Federal eco- 
nomic statutes on the basis of their 
“reasonableness.” Finally, Congress 
is empowered to secure access to all 
business papers of all sorts and to use 
the information thus obtained for 
“pitiless publicity.” 


CONGRESS VERSUS THE COURT 


These provisions are legally drastic. 
But if the view of the second school 
is carried to its logical conclusion, a 
definitive choice needs to be made be- 
tween leaving such questions either to 
the Court or to Congress; and the lat- 
ter alternative seems inescapable if 
Congress is to be given a mandate to 
seek effectively to subject the economy 
to thoroughgoing guidance and con- 
trol. The traditions of the Nation 
must set limits to the exercise of the 
legal discretion granted, though of 
course these traditions will gradually 
be modified as circumstances change. 
The utility of traditions is in guar- 
anteeing continuity, not in producing 
stagnation. But the question now 
under consideration is the question 
of constitutional competence. The 
courts have established rigidities 
which can be modified only by words 
which go much farther in enlarging the 
legal competence of the national legis- 
lature than that body ought to go in 
the exercise of that competence. This 
is the dilemma inherent in the situa- 
tion. 

However, the newly defined com- 
petence of Congress is far from un- 


“ See references in Edward S. Corwin, op cit. 
Ch. IT. 

= Cf. A. N. Whitehead, Symbolism, Iig Mean- 
ing and Effect (New York: Macmillan, 1927), 
Ch. IN. 
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limited, and judicial review is limited 
only by the breadth of the discretion 
which on crucial points is vested in 
Congress. Thus the Supreme Court 
would still finally determine the 
boundary between “substantive” and 
“procedural” due process. It would 
still finally decide whether there were 
evidence under Section 3 to support 
an administrative finding that an eco- 
nomic enterprise had violated the 
spending and commerce statutes.*® 
It could invalidate conditional grants- 
in-aid to newspapers, schools, and uni- 
versities as attacks upon freedom of 
speech or of the press.*7 It could in- 
validate such grants to churches or 
religious orders as attacks upon reli- 
giousfreedom. It would finally define 
“economic activities and relation- 
ships” as used in Section 2, and “eco- 
nomic enterprise” as used in Sections 
8 and 4. It could doubtless ex- 
clude from these categories schools, 
churches, hospitals, universities, and 
eleemosynary institutions. It also 
might well hold, for example, that Con- 
gress may not under Section 2 require 
employers to install bathrooms in 
workers’ homes, at least unless the em- 
ployer were also landlord. 

From the angle of Federal-state rela- 
tions, it is especially important to note 
that a large area of power is still re- 
served to the states for their eaclusive 
exercise. The Court would doubtless 
hold invalid an act of Congress which 
sought to regulate use-property of in- 
dividuals, such as their own homes, or 


* This is in accordance with a generally ac- 
cepted principle of administrative law. Cf. 
Singer v. California Industrial Accident Com- 
mission, 105 Cal. App. 374, 287 Pac. 567 (1980). 

“Recently it declared void under the due 
process clause of the Fourteenth Amendment a 
state tax upon newspapers which it held to in- 
fringe freedom of the press. Alice Lee Gros- 
jean v. American Press Company, Inc. (Feb. 10, 
1936). See New York Times, Feb. 11, 1936, 
p. 18. 


114 


personal conduct, such’ as expectorat- 
ing on the streets, and so forth. These 
are merely examples of a range of ac- 
tivities and relationships which are not 
“economic.” 


A DEBATABLE QUESTION 


Such is a principal and clear-cut al- 
ternative to continued acceptance of 
judicial supremacy with respect to 
American federalism and related ri- 
gidities. It is impossible in this essay 
to marshal an exhaustive array of ar- 
guments for or against this alternative. 
The writer presents it as debatable. 

Let the American people reject this 
alternative if they will. But let them 
not be frightened into rejecting it by 
the bugaboo of Moscow. The real 
danger is not that we shall be led by 
the Communists to repudiate our past. 
The real danger is that the so-called 
American Liberty League will lead us 
blindly to try to perpetuate our past 
in a world the founding fathers never 
knew. Whatever our final decision, 
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let us never forget that an intelligent 
conservative seeks to conserve our in- 
stitutions by being prepared to ask 
whether and when changed conditions 
make it wise to readjust them. Stub- 
born refusal to make readjustments 
when and as needed is no more the way 
to conserve our institutions than is 
change which is made blindly and 
recklessly. Once we realize this, we 
can debate the issue #8 described in this 
essay with minds which are imprisoned 
neither by stereotyped traditionalism 
nor by fascism or dialectical material- 
ism. 


“8 Even for those who accept the approach of 
the second school of thought the issue may be 
put in this form: Is the lag too dangerous to 
take any chances upon its being prolonged by 
constitutional rigidities or uncertainties? Or 
do the dangers of unwise use of enlarged Con- 
gressional competence lead us to wait for the 
time being to see whether a reasonable degree of 
adaptation by interpretation is not possible, es- 
pecially since the Court is apt to proceed as fast 
as long-run public opinion? A choice is re- 
quired, and this choice involves a dilemma. 


James Hart, Ph.D., is associate professor of politi- 
cal science in the Johns Hopkins University, Balti- 
more, Maryland. He was a member of the Regional 
Labor Board for the Fifth District under the NRA. 
He is author of “The Ordinance Making Powers of 
the President of the United States” (1925) and 
“Tenure of Office under the Constitution: A Study in 
Law and Public Policy” (1930) . 
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Getting a New Constitution” 


By W. Y. 


O WE need a new constitution? 
How could we get one if we did? 
The answers to those questions will 
play a big part in our history over the 
next decades. But to understand 
them, we must form some idea of our 
present Constitution and how it works. 
Every enduring political system 
rests on the acceptance of some basic 
principles of government by the people 
who live under it. These are the very 
basis of democratic systems which en- 
dure. Even an imperial Caesar has to 
govern to some degree by consent if 
the Caesar is to continue in power. 
But for a democracy, which rests upon 
government by persuasion rather than 
by force, agreement on fundamental 
ideals of government is essential to 
getting the clashes between sections or 
economic groups or classes settled by 
peaceful means. That is what a con- 
stitution means: a fundamental agree- 
ment on principles. These rules of the 
game make people accept law as bind- 
ing on all citizens. They make mi- 
norities willing to accept the will of 
majorities, so long as the rules are ob- 
served. Without a constitution there 
can be no true political morality and 
no real public opinion. Party govern- 
ment depends on a constitutional 
morality which all parties accept and 
will observe. 
I say this to show how seriously I 
take the need of fundamental prin- 
* For further discussion of problems treated in 
this article, the reader is referred to Nos. 11, 12, 
15, 27, 33, 40, 60, 81, 82, 88, 115, 122, 133, 136, 
146, 154, 155, 161, 172, 174, 176, 181, 193, 201, 
207, 214, 215, 227, 230, 240, 244, 245, 246, 247, 
289, 291, 293, 294, 308, and 314 in the bibliog- 
raphy at the end of this volume &f Tue 
ANNALS.—Eptror’s Norte. 
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ciples for constitutional government. 
No constitution which represents this 
basic agreement on law and principle 
of justice is lightly to be touched. Tt 
represents the cementing faith of a na- 
tion, based on true community of 
moral purpose. Even where the needs 
of social organization change, they do 
not necessarily change men’s ideals of 
what is Just. Butethe terms in which 
justice can be expressed in law in one 
generation do not always apply to the 
conditions of another. A constitution 
must be capable of a living adaptation 
to a new economic setting if it is not 
to become the tomb of dead justice 
rather than the embodiment of the liv- 
ing. When, for instance, procedural 
safeguards of the rights of citizens, suit- 
able to protect liberties against arbi- 
trary political persecution in agrarian 
communities, are used as rigid instru- 
ments to defeat modern police meth- 
ods in the metropolitan communities 
of today, it is the ossification of an old 
rule that is destroying the true consti- 
tution. A constitution, like all things 
human, must be capable of evolution. 
Its interpreters and guardians, the 
courts, have this solemn duty laid 
upon them in respect to the funda- 
mental ideals of justice in our constitu- 
tions, both state and Federal. 


CONSTITUTIONAL STRUCTURE 


Our American Constitution has 
another aspect of equal importance. 
It not only limits the power of govern- 
ments by protecting the rights of indi- 
viduals. It also organizes and sepa- 
rates the powers of government into 
functions—executive (under the Presi- 
dent); legislative (under Congress) ; 
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and judicial (under the courts). It 
divides the spheres of governmental 
power between the state and the Na- 
tion. And it provides in its amending 
clause for a method of altering any of 
its own parts by majorities of the legis- 
lative branches of both states and Na- 
tion, large enough to assure general ac- 
ceptance of any change. 

In the usual practice, that method 
of amendment has meant proposals by 
two thirds of the members of both 
houses of Congress, and ratification by 
the legislatures of three fourths of the 
states. But it would be constitution- 
ally possible to have amendmênts pro- 
posed by a constitutional convention 
called by Congress at the request of the 
legislatures of two thirds of the states. 

Ratification of constitutional amend- 
ments may be made by conventions 
called in the states when thirty-six, or 
three fourths of the total number, have 
acted favorably. Actually, this last 
method of ratification by conventions 
in the states, made up of delegates in- 
structed by referenda, was used to re- 
peal the Eighteenth Amendment on 
National Prohibition and to put into 
the Constitution the twenty-first 
Amendment, the latest to be ratified. 
There is a child labor amendment, so- 
called, still unratified by the required 
number of state legislatures, though it 
was proposed many years ago by the 
necessary majorities in Congress. 

This is all ground which is familiar 
enough to students of the Constitu- 
tion. But even they sometimes forget 
that our Constitution really has these 
three parts—limitations on govern- 
ment, a functional separation of pow- 
ers, and a federal division of powers. 
They often talk as if the Constitution 
were only a document dealing with the 
first of these, i.e., a Bill of Rights to 
protect persons and property. . 

As a matter of fact, the Constitution 
as a whole is a scheme for organizing 
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government quite as much as for limit- 
ing it. It was written by men who 
thought, as John Locke and Mon- 
tesquieu did, that only by an elaborate 
system of separating the powers of 
government, or by providing for shar- 
ing functions in such a way that one 
body might check another (as the 
President may check Congress by his 
veto), would it be possible to prevent 
tyrannical usurpations of power by one 
or the other branch of government. 
The judiciary alone, so far as the Su- 
preme Court was concerned, were to be 
put in a position as free from all possi- 
ble checks of a direct sort as was hu- 
manly possible. 


ApapraTion TO Current NEEDS 

Now, while this philosophy admira- 
bly fitted a pioneer and agrarian so- 
ciety whose chief concern was to pre- 
vent a recurrence of monarchical 
absolutism or the abuses of legislative 
majorities, today there is a real ques- 
tion whether the organization of our 
government, either in its federal or its 
functional aspects, can meet the needs 
of the times and the national will of a 
country grown out of the changes and 
the consolidations of a century and a 
half. The court has often played the 
rôle of midwife to deliver from the 
Constitution a progeny of practices 
sired by necessity. For example, for 
a quarter of a century, almost from the 
late nineties, the Court delivered from 
the womb of the Constitution one after 
another constitutional power which 
fitted the Federal Government for na- 
tional tasks. It consistently refused 
to limit the treaty-making power; ? it 
greatly expanded the implied police 
powers of the Federal Government; ? 
and it gave to the interstate commerce 
power the broadest possible interpreta- 

2? Holland v. Missouri. 


3 Ch&mpion v. Ames, Macrae v. U. S., Swift 
v. U. 5., ete. 
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tion under some of the railway, anti- 
trust, and labor cases.4 This same 
trend was continued in very much later 
cases through the twenties—such cases 
as Stafford v. Wallace and Chicago 
Board of Trade v. Olsen—all expand- 
ing Federal power. 

The Court itself therefore may be 
said to have recognized, from John 
Marshall’s time on, the need to con- 
strue the Constitution liberally so as 
to fit the concepts of 1787 to changing 
economic conditions. Occasionally 
there was a reaction against what the 
Court regarded as excessive Federal 
centralization, as in the Child Labor 
cases But it did not come to an 
abrupt halt until the New Deal cases 
brought the Court to a decidedly anti- 
Federal—or better, an anti-national— 
position. Both the Schechter (Poul- 
try Co.) case against the NRA and the 
Butler (Hoosac Mills) case against the 
AAA indicate that the Court as pres- 
ently composed does not intend to per- 
mit the national economy to be treated 
as a single system, even for emergency 
purposes. It has reaffirmed the old 
doctrines of Roger Taney, the great 
advocate as Chief Justice of a states’ 
rights philosophy, in holding that the 
Federal powers must remain as rigidly 
limited as in 1787, unless they are 
changed by express amendment to the 
Constitution. 

The possibility that this attitude 
may be altered by later decisions of a 
Court whose members will have been 
changed by the lapse of time is often 
urged against any effort to amend the 
Constitution formally. 


Tuoss Wao OPPOSE AMENDMENT 
Generally speaking, those who op- 


* Great Northern Securities Holding Co. Case; 
Minnesota Rate Cases; Gompers v. Buck Stove 
and Range Co. è 

5 Hammer v. Dagenhart; Bailey v. Drexel 
Furniture Co. 
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pose amending the Constitution still 
further fall into two groups. The first 
group is made up of those who, like 
certain spokesmen of the Liberty 
League, treat the document as if it 
were a sort of ark of the covenant, too 
sacred to be profaned by human 
hands. These “Trumpeters of the 
Constitution” are inclined to talk as 
if there had never been any amend- 
ments, or as if “the fundamentals” of 
the Constitution were not capable of 
being amended. The object of this 
group is pretty clearly to keep govern- 
ment not only out of business but in- 
capable of regulating business in an 
effective way. They want to run the 
country through Big Business. 

The second group who oppose 
amendment simply express skepticism 
of the possibility of getting a satisfac- 
tory amendment that “does not go too 
far.” They especially fear the idea of 
calling a constitutional convention, 
and point to the dangers of fascism, or 
Bolshevism, or cranks—the “awful 
possibles.” They prefer to stand by 
the Court and take their chances with 
the judges, rather than try to “monkey 
with the machinery.” They are, in 
short, honest conservatives of the sort 
who always urge that it is better to 
bear present evils than to fly to others 
we know not of. They tend to treat 
judicial review, especially, as if it were 
the central feature of our original Con- 
stitution, whereas, in its present form 
of judicial censorship over all social 
policy, it is the product of a long in- 
stitutional development not contem- 
plated by even the most reactionary 
spirits in 1787. 


Tue Present System 


But what would seem to be the 
proper questions to raise are, What 
pérts of our existing Constitution still 
command almost universal acceptance, 
and what parts no longer fit the needs 
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of industrial nationalism? Can we 
remedy the latter without touching 
the former? How? 

In trying to answer these questions, 
it is worth while to remember the 
threefold division of the Federal Con- 
stitution: Bill of Rights, federal divi- 
sion of powers, and functional separa- 
tion of powers. 

The Bill of Rights is to be found 
substantially in Article I, Sections 9 
and 10, which limit the Federal Gov- 
ernment and the states respectively; in 
the first ten amendments, which limit 
the Federal Government; and in the 
Thirteenth and Fourteenth °“Amend- 
ments, passed after the Civil War to 
curb the states in respect to slavery 
and civil rights. The Fifteenth and 
Nineteenth Amendments were aimed 
at affording positive political rights to 
Negroes and to women. 

The federal division of powers is to 
be found in the enumeration of specific 
powers for the Federal Congress in 
Article I, Section 8, and the reserva- 
tion of all other powers to the states 
and to the people by the Tenth Amend- 
ment. Provisions to make interstate 
comity effective and to guarantee and 
expand the federal system to new 
states are given in Article IV, with the 
famous assertion in Article VI that 
“this Constitution and the laws of the 
United States which shall be made in 
Pursuance thereof and all Treaties 
made, or which shall be made, under 
the Authority of the United States, 
shall be the Supreme Law of the Land.” 
Amendment XVI extends the Federal 
power expressly to the levying of 
taxes “on incomes, from whatever 
sources derived, without apportion- 
ment among the several states, and 
without regard to any census or 
enumeration.” 

The separation of powers is to be 
found in the fact that the first three 
articles specifically vest “all legisla- 
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tive,” “the executive,” and “the judi- 
cial power of the United States” in 
Congress, the President, and the courts 
respectively. There is no specific as- 
sertion that the Federal courts, even 
the Supreme Court, may declare acts 
of Congress unconstitutional; but it is 
a fair inference to refuse, as Marshall 
did and as judges have since done, to 
apply laws or enforce executive acts 
which the judges think clearly uncon- 
stitutional. 

That is the nature of our present 
system. How well does it work? 


Tue Bur or Ricuts 


The Bill of Rights works very well 
indeed, and there is little well-founded 
criticism of it except in the extremely 
broad scope which the Supreme Court 
has read into “due process of law,” first 
under the Fourteenth, and latterly, as 
in the Railways Pension case, under 
the Fifth Amendment. Under this 
judicial usurpation the Supreme Court 
has extended “due process” from what 
the older doctrines of the Slaughter- 
house and Granger cases had limited 
it to, i.e., a purely procedural protec- 
tion meant to enforce the safeguards of 
common law and civil liberties, and has 
made it mean instead a blanket man- 
date for the Court to inquire into the 
“reasonableness” of any social policy 
undertaken by the legislature. This 
is a change in the true Constitution 
which the Court has produced, start- 
ing with the first Minnesota Railway 
cases and completing the usurpation 
in Smyth v. Ames (1898). This has 
transferred responsibility for wise so- 
cial policy from the open discussion of 
the elected legislature, where it be- 
longs, to the shelter of the judicial 
robe. The Court ceases to be merely 
an umpire enforcing settled rules, and 
intervenes as a censor to change the 
rules as it sees fit, 

In my opinion this is not a judicial 
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. function. Its use should be discour- 
aged by forcing the Court to stick to 
lines of principle through the use of 
advisory opinions, or opinions to be 
rendered in a reasonably short time 
after the law has been passed. Con- 
gress, in my judgment, has a right to 
amend the judiciary acts to accom- 
plish these ends. But should an 
amendment be necessary to bring the 
Court to this view, as the Sixteenth 
Amendment was needed to overrule 
Pollock v. Farmers’ Loan and Trust 
Co., it should be accompanied by an 
interpretative addition to both the 
Fifth and the Fourteenth Amend- 
ments, to this effect: “provided that 
nothing in these foregoing amend- 
ments shall be deemed to authorize 
any court of the United States to sub- 
stitute its judgment for that of the 
legislature upon the reasonableness or 
wisdom of the law in question.” 

If this warning should not prove 
sufficient, I should favor the proposal 
of Senator Norris, to pass an act, or if 
necessary a constitutional amendment, 
requiring the assent of seven out of 
nine justices, or one over a two-thirds 
majority of whatever number com- 
posed the Court, to declare any legis- 
‘lative act unconstitutional. That 
would eliminate determinations of so- 
cial policy by the judiciary when there 
was reasonable doubt as to the con- 
stitutionality of laws. 

At present this doubt is often so 
grave that a law passed by both houses 
of Congress and approved by the 
President may be denied all validity, 
years after its passage, by the views of 
a majority of the Court, determined 
by a single judge. Everything done 
under the authority of the law becomes 
illegal. Surely this leaves the layman 
feeling that the legislation after all is 
not very clearly un-constitutional! A 
constitution is intended to furnish 
security and settled law. A state of 
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affairs so confused that business and 
government must wait years and have 
the whole fiscal machinery thrown out 
of gear because of the unknown quan- 
tity involved in the views of a single 
judge borders on the ridiculous and 
often on the dangerous. 


NATIONAL AND Stats Powers 


The distribution of federal power is 
far from being satisfactory at the pres- 
ent time. The states are often for- 
bidden by the Court to act in a certain 
sphere under the due process clause; or 
the states prove to be administratively 
incompétent to deal with matters like 
child labor or holding companies, 
where control requires national action. 
If the Federal Government is also de- 
nied the competence to act because the 
matter does not fall, in the opinion of 
a close majority of the Supreme Court, 
under a strict definition of the inter- 
state commerce power or the taxing 
clause, no government can act, and 
there is a sphere of social organization 
left to unregulated private control 
which may in fact be a form of potent 
real control over the Nation’s eco- 
nomic life. 

In order to obviate this situation, 
which has been produced in fact by 
decisions like the Child Labor cases 
and by those on the AAA, an amend- 
ment giving specific Federal power to 
regulate commerce, industry, agricul- 
ture, and the production or extraction 
of natural resources throughout the 
territory of the United States may be 
the only remedy. All the talk of Fed- 
eral abuse of this power seems very 
far-fetched, in the light of the protec- 
tion afforded to sections and small 
states by the equality of representa- 
tion in our powerful Senate. States’ 
rights are not being invoked by the 
states, but by the “interests.” Actu- 
ally, states are asking to have the Fed- 
eral Government empowered to act 
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where states are unable to do so—as 
seven states have done in the argu- 
ments before the Court on the Guffey 
Coal Act. When mistakes of over- 
centralization are made they should be 
corrected, as they were in process of 
being in the NRA, by legislative ac- 
tion. The NRA was drastically modi- 
fied by Congress before it was killed by 
- the Supreme Court. 

This sort of federalism would leave 
a wide range of moral and cultural 
matters to be settled by the states, and 
would centralize our system only to 
about the degree that Canada’s system 
was centralized as far back ‘as 1867. 
We are much more a nation now than 
Canada was then. 


FUNCTIONAL DISTRIBUTION OF 
PowERS 


As for the separation of powers, the 
present system works very badly in 
several important ways. The Presi- 
dent has become by custom and the 
Twelfth Amendment a national party 
leader who initiates legislative pro- 
posals and the budget. Yet he has no 
control over what happens afterwards, 
except through his prestige with the 
public and his partisan hold on Con- 
gress. It is almost the normal work- 
ing of our system for this partisan hold 
on Congress to depend upon dis- 
pensing patronage through our de- 
plorable spoils system. When he has 
used up his appointing power and lost 
his patronage, it is the regular thing 
to see the President lose his hold on 
Congress and a struggle ensue. The 
budget is disregarded or, by additions, 
amended out of all recognition. Un- 
less we arm our President with greater 
powers to enforce upon Congress re- 
sponsibility to a national community, 
we shall remain what we are, under the 
present Constitution—the prey eof 
pressure groups, propaganda, lobbies, 
and local pork barrels. 
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Is it not time we equipped the Presi- 
dent with an item veto, as the gov- 
ernor is equipped in Massachusetts? 
We need further a constitutional 
amendment, along the lines also of 
Massachusetts practice, that any 
measure which adds a charge to the 
original budget, once that is passed, 
must carry in the same bill a provision 
for raising the revenue to meet the 
appropriations authorized—this reve- 
nue to be declared acceptable by the 
President. 

If we added an amendment giving 
a four-year term to the House of 
Representatives, one forcing the Sen- 
ate to sit jointly with the House in 
case of a deadlock on revenue or ap- 
propriation, each vote to count the 
same, and a final amendment giving 
the President the right to dissolve the 
House of Representatives and call one 
general election during their joint four- 
year term—the new House to serve 
out the term of the old—we should 
have a responsible legislative system; 
for it would be one in which Congress 
would be forced.to act in terms of 
national interests rather than local 
pressures for specific measures. Party 
lines would be strengthened, and re- 
sponsibility for a coherent program 
placed where it belongs. And finally, 
a President so transformed into a re- 
sponsible leader would not require the 
bribery of patronage. We could, with 
enough fighting for it, hope to get a 
real civil service. i 

At the same time there is general 
agreement that the ratification of 
treaties by an ordinary majority in- 
stead of by two thirds of the Senate 
would be a sufficient safeguard. The 
present rule delivers over foreign pol- 
icy to Mr. Hearst and the Radio Voice 
from the Shrine of the Little Flower. 
A barrage of telegrams frightens a 
thirdeof our Senate into blocking any 
positive treaty program. 


GETTING a New CONSTITUTION 


Wi ture Present CONSTITUTION 
Save tor Nation? 


How can we get such a sweeping 
reform of our Constitution to meet 
modern needs, in a world where econ- 
omy and national foresightedness are 
daily more needed? 

Perhaps we do not need it. The 
“Touch Not a Single Bough” school 
of conservatism says that we do not. 
But let us suppose the Liberty 
League’s fondest hopes were realized 
and the whole of the New Deal meas- 
ures were blasted by the thunders 
from the Judicial Mount Sinai. The 
Constitution, according to the Liberty 
League, would be saved. But would 
we be helped out of our budgetary 
difficulties? Suppose even that the 
economical Mr. Landon be elected 
President. With a Senate and per- 
haps a House of the complexion he 
would have to deal with, would anyone 
envy him his task? I think he would 
favor constitutional reform after a few 
years of it. 

No, we ask the impossible of our 
Presidents. If the President does not 
“play ball with the boys,” that is to 
say, the spoilsmen of his party, he 
loses his Congress. If he does play 
ball with them, sooner or later he loses 
the country. 

My argument is that “saving the 
Constitution,” in the manner of the 
Liberty League, will not save the coun- 
try. It will not even make the world 
safe for business; because the real 
enemy is not decent regulation by 
government, but irresponsible and in- 
evitably wasteful politics. Unless we 
can curb special interest groups like 
the veterans, the Townsendites, the 
tariff mongers, and pork-barrelers of 
every sort, the Constitution we now 
have will fail. Furthermore, indirect 
Federal subsidies will be used® con- 
stitutionally, te do things that ought 
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to be fought out on their direct merits. 
And subsidies are harder to fight than 
the direct issues. The strategy of 
American conservatism is mistaken; it 
chooses the wrong issues on which to 
fight. 

So the Constitution as it stands, or 
even as it can be bolstered up by the 
present Supreme Court, does not and 
will not solve our difficulties. A true 
conservative today would do what 
Hamilton did at the beginning of our 
Government: he would analyze his 
long-run interests and try to work out 
positive constitutional solutions rather 
than run away from his real problems 
to the shelter of the courts. Your true 
conservative tries to save the essen- 
tials of a system by modifying its 
mechanism to fit changing times. So 
Hamilton did, so Madison, so Mar- 
shall, and so did Peel, Disraeli, and 
Balfour in England. 


How Can Cuances Be Srcurep? 


Tf the taxpayers of this country can 
be brought to see that the problem 
does not lie in preventing all legisla- 
tive action, but in forcing legislative 
responsibility for the spending power, 
and in getting party lines to hold 
against pressure groups, we may get 
some changes as I have suggested. 

Of course these are only suggestions. 
They proceed from watching the ex- 
perience of other governments, the 
strong ones of the British Common- 
wealth including our Canadian neigh- 
bor, as well as the ones which have 
gone down before fascism. They are 
made with the hope that they will pro- 
voke criticism and other suggestions. 

It is possible to get some of these 
changes piecemeal—say, for example, 
in the same way that the Norris 
“Lame Duck” Amendment (the 
Twentieth) was passed after years of 
agitation. In this category I would 
put advisory opinions, and the require- 
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ment of extraordinary majorities of the 
Supreme Court in order to curb the 
abuses of judicial power; and probably 
the President’s item veto, and an 
. amendment aimed at forcing Congress 
to provide revenue when it adds 
charges to the budget. Possibly one 
might add ratification of treaties by an 
ordinary majority of the Senate. 

For the more sweeping changes that 
go to the heart of our federal system 
and to the radical vices of dividing 
responsibility between President and 
Congress and enforcing responsibility 
on neither, more detailed considera- 
tion and cohererit rebuilding are 
needed. Such a revision undertaken 
by a national convention is not a leap 
inthe dark. Wehavea rich history of 
constitutional conventions. Massa- 
chusetts and New York have bril- 
liantly shown what can be done by 
constitutional conventions. Even 
where immediate success did not 
crown wise suggestions, the ground 
was prepared for subsequent approval. 
During the next decade perhaps the 
ground for a national convention may 
be prepared, as it was by a preliminary 
“private” convention of national lead- 
ers at Annapolis in 1786. If the evils 
exist—and I submit that the state of 
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the Nation proves that they do—they 
cannot be exorcised by the formule 
of constitutional piety. They must 
be studied and remedied. A conven- 
tion which would report a series of 
amendments, one at a time, would 
stand a good chance of having its work 
ratified. 

At present the psychology of the 
country makes sweeping reform im- 
possible. An impatience with the 
improvised, necessarily hasty but un- 
necessarily badly administered, patch- 
work of the New Deal has been capi- 
talized by the professional defenders 
of the sacred Constitution. When we 
have had some more painful experi- 
ence of its structural weaknesses, per- 
haps constitutional reform will not 
remain a partisan matter. Republi- 
cans, too, may want to improve it. 
Good Americans who do not need 
oaths to prove their loyalty to the 
ideals that are now being so travestied 
by professional patriots must in the 
next decade or so prove their heritage 
from those bold and true men who in 
1787 wrought the miracle of creating 
in the face of every discouragement 
the Constitution that launched this 
Nation. Today these “founding 
fathers” would be the first to reform it. 
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Regional Governments for Regional Problems * 


By Witt1am B. Munro 


ITH an area of about three mil- 
lion square miles, the United 
States is roughly comparable with the 
whole of Europe. Most Americans do 
not realize that their National Govern- 
ment is trying to rule an area vaster 
than that of a dozen European govern- 
ments combined. Take a map of the 
United States and superimpose it upon 
a same-scale map of Europe. San 
Francisco falls where Liverpool is, 
while Baltimore drops somewhere east 
of Constantinople. New Orleans keeps 
company with Palermo, while Minne- 
apolis goes northwest of Moscow. The 
entire kingdom of Italy, with its forty- 
two million population, is considerably 
smaller than the single State of Cali- 
fornia with only six millions. Put 
France and England together and you 
have a smaller combined area than the 
State of Texas. Kentucky matches 
Portugal, Indiana is bigger than post- 
war Austria, and Belgium would fit 
comfortably into the niche that Mary- 
land occupies. People do not think of 
our individual states in such national 
terms, because European nations and 
American commonwealths are rarely 
shown on maps of uniform scale. Ina 
geographical sense the United States is 
not simply a nation but a league of 
nations. 
* For further discussion of the problems treated 
in this article, the reader is referred to Nos. 10, 
31, 63, 66, 81, 114, 123, 124, 185, 141, 155, 162, 
207, 214, 280, 293, and 298 in the bibliography at 
the end of this volume of Taz Annats. See also 
James M. Beck, The Vanishing Rights of the 
States, New York, 1926; R. K. Gooch, Regional- 
ism in France, New York, 1931; William B. 
Munro, “The New Deal and a New Constitu- 
tion,” Atlantic Monthly, 156: 617-624, Nov. 1935; 
and F. J. Turner, The Significance of Sections in 
American History, New York, 1933.—Enrtor’s 
Nore. ° 


The area of the United States, more- 
over, carrjes as great a diversification 
of surface, soil, resources, and climate 
as is found in the older continent. 
Out of this magnitude and diversity has 
grown an inevitable sectionalism which 
our aggressive spirit of national unity 
has never been able to submerge com- 
pletely. We think of the states as the 
component parts of the Nation because 
they arg recognized political entities; 
on the other hand We persistently over- 
look those sections or regions of the 
country which are our real economic 
units even though they are not given 
recognition as such by constitutions 
and laws. 


NATURAL DIVISIONS 


It is a self-evident proposition that 
Nature, in her own way, has differen- 
tiated the United States into a series of 
physiographic provinces or economic 
regions which include two ocean sea- 
boards, a Great Lakes area, a wheat 
belt, a coru belt, a cotton belt, a south- 
ern coastal belt, a desert area, and so 
on. Within their respective bound- 
aries these great natural regions have 
physical conditions which are meas- 
urably homogeneous; but from one 
another they vary enormously in natu- 
ral resources, in economic power, in 
density of population, in relative 
wealth, and in a dozen other features. 
Consequently they differ in their eco- 
nomic, social, and political orientation. 
Michigan and Mississippi are under the 
same flag and speak (more or less) the 
same language, but by reason of their 
being in widely separated regions they 
are as unlike in their physical environ- 
ment and in their economic problems as 
are Denmark and Sicily. 
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Hence it is not surprising that re- 
gionalism has always been a factor in 
American history, although we have 
not usually called it by that name. 
The contest for the ratification of the 
Federal Constitution was waged on a 
sectional basis. It was a battle be- 
tween coast line and hinterland—a 
conflict of economic antagonisms aris- 
ing out of these two areas. This 
cleavage continued for a half-century 
after the Constitution went into effect. 
The strength of the Federalist Party 
came mainly from the seaboard fringe 
and represented, for the most part, an 
alliance between the commertial in- 
terests of the North Atlantic States and 


the plantation owners of Virginia and’ 


her neighbors. This was the regional 
coalition that successfully backed Alex- 
ander Hamilton’s program for a re- 
funding of the national debt, the as- 
sumption of state debts by the Nation, 
the establishment of a United States 
Bank, and the inauguration of a tariff 
policy. 


VERTICAL AND HORIZONTAL 
ALIGNMENTS 


But this domination of Federal poli- 
ties by the coastwise alliance could not 
long continue. The inland regions 
were filling up, and all they needed was 
the consciousness of their own special 
interest plus the right sort of leadership. 
Time gave them the one, and Thomas 
Jefferson the other. Under his guid- 
ance the back country grain growers 
from Maine to Georgia were marshaled 
into the first American farm bloc, and 
the Federalists were presently ousted 
from their control of the National Gov- 
ernment. The West scored its first 
victory over the East in 1800 and kept 
the fruits of victory for the ensuing 
quarter of a century. 

Looking at the drift of American 
politics during the first four decades of 
the nineteenth century, anyone might 
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have made a confident prediction that 
the lines of cleavage would always run 
vertically, with the East and the West 
arrayed against each other, and the 
boundary slowly moving westward as 
population thickened. But such .a 
prediction would have been wide of the 
mark, for a new issue was forging its 
way to the front—the issue of slavery 
and secession—which was destined to 
swing the alignment from vertical to 
horizontal, creating a new sectionalism 
of North and South. 

This regional antagonism based on 
diversity of economic interest engen- 
dered more bitterness than the one 
which preceded it, and eventually 
brought the Union to the verge of dis- . 
ruption. Political philosophers argued 
about the constitutional right of a 
state to secede from the Union. What 
they really had in mind was the right of 
a whole region to secede, for no state 
actually desired to leave the Union and 
set up a republic for itself, alone and 
independent. It was not Massachu- 
setts but New England which threat- 
ened to secede during the War of 1812. 
It was not South Carolina but a whole 
confederacy of states that actually did 
secede in 1861. Secession was never 
regarded by anyone as an end in itself, 
but merely as a means to the formation 
of a new galaxy of states based upon 
an identity of economic interests. 

After the Civil War was over and 
reconstruction had been accomplished, 
the line of regional cleavage began to 
swing to vertical once more, It took 
time to do this, but the election of 1896 
brought out quite clearly the alignment 
of the industrial East against the 
agrarian West. And during the forty 
years which have intervened since the 
“eross of gold” campaign there has 
been a gradual disintegration of these 
two great regions into a number of 
smaller ones, industrial, semi-industrial, 
agricultural, and partly agricultural. 


REGIONAL GOVERNMENTS FOR REGIONAL PROBLEMS 


The lines of political opinion are becom- 
ing largely coincident with these re- 
gional demarcations. The election of 
1936 bids fair to be a contest between 
regions rather than between political 
parties. 


NATIONAL VERSUS STATE 
AUTHORITY 


In the Constitutional Convention of 
1787 there was very little discussion of 
regional interests except in connection 
with two matters, namely, the counting 
of Negro slaves as a basis for the ap- 
portionment of representatives in Con- 
gress, and the right of Congress to lay 
taxes on exports. Southern solidarity 
showed. itself clearly when these two 
matters were under consideration. 
But on virtually all other issues the 
cleavage in the convention followed 
other than regional lines. The larger 
states arrayed themselves against the 
smaller ones, or, in more numerous in- 
stances, the delegates who favored a 
strong Federal Government lined up 
against those who wanted the pre- 
dominance of power left with the states. 

In any event, the framers of the 
Constitution assumed that there were 
only two kinds of problems, namely, 
national problems and state problems. 
Everything, they took for granted, 
could be efficiently handled by either 
the Federal or the state authorities. 

Such an assumption was entirely 
justified in 1787. The country was 
overwhelmingly agricultural; industrial 
concerns were small and did almost all 
their business locally; there was rela- 
tively little interstate commerce or 
transportation; great corporations had 
not made their appearance; a system 
of banking was still to be organized; 
there were no large cities; and condi- 
tions of life were everywhere so simple 
that people had little demand for any- 
thing produced outside their owg neigh- 
borhoods. It was quite natural, there- 
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fore, that the Fathers of the Republic 
should have provided us with only two 
alternatives—a, power can be conveyed 
to the Nation or it can be left with the 
states as part of their reserved author- 
ity. There is no other course open. 


CENTRALIZATION OF POWER 


But under present-day conditions 
both of these alternatives seem to be in 
some matters undesirable. The first 
must mean, in the long run, an exces- 
sive degree of centralization, with an 
ultimate accumulation of powers which 
all history has shown to be dangerous 
in thee extreme.. As a long-range 
proposition it would result in apoplexy 
at the center and paralysis at the ex- 
tremities. ‘ 

The experience of the French Re- 
public is significant on this point. The 
accumulation of ultimate political 
power in Paris has become so great 
that a giant bureaucracy is needed to 
handle it. The affairs of the French 
Republic are ostensibly administered 
by a group of mimisters who are re- 
sponsible to Parliament, but in reality 
they are controlled by a great corps of 
professional bureaucrats. Ministers 
come and go, but their coming and 
going scarcely ruffles the surface of 
administrative routine. During their 
brief tenure of office they are no match 
for the well-organized, experienced, and 
self-confident helpers on whom they 
must depend for most of their decisions. 

Centralization of political power in 
France has placed a damper on local 
initiative and experimentation. All 
parts of the country are governed alike; 
no one portion can try something that 
by its success might prove worthy of 
adoption elsewhere. In no other coun- 
try professing a system of free govern- 
ment is the spirit of local autonomy so 
completely dampened as in France. 
The existing divisions, known as dé- 
partements, are too small to be satis- 
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factory areas of local self-government, 
hence little would be gained by trans- 
ferring to them any powers now exer- 
cised by the French national govern- 
ment. Most thoughtful Frenchmen 
recognize this, and consequently the 
only movement towards political devo- 
lution that has made any headway in 
France’is regionalism. Already the 
national government has made a few 
concessions in this direction by per- 
mitting groups of départements to 
federate for certain purposes. 

Compared with the United States, 
the French Republic is a small country. 
In area it is smaller than the two states 
of Arizona and New Mexico. Its 
population is hardly a third of ours. 
Centralization ought to be much less 
detrimental in its effects there than it 
would be here. To give the Federal 
authorities in the United States any- 
thing approaching the degree of author- 
ity over the economic life of the Nation 
that the French Government now 
possesses would be little short of disas- 
trous; for on so vast a scale it is difficult 
to see how administrative efficiency 
could be secured without resort to a 
virtual dictatorship. 

Yet when you begin the march to 
governmental centralization there is no 
logical place to stop. One grant of 
power leads to a demand for others; the 
argument for giving it in one case seems 
to be equally compelling in others. 
The American Federal Government has 
been steadily widening its authority 
during the past fifty years. Beginning 
with the establishment of the Inter- 
state Commerce Commission in 1887, 
it has set up the Federal Trade Com- 
mission, the Federal Communications 
Commission, the Securities and Ex- 
change Commission, and a dozen other 
boards which exercise jurisdiction over 
a wide range of matters formerly dealt 
with (if at all) by the several states. 
Progress in this direction has been more 
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rapid during the past three years than 
during the preceding thirty. 


‘Liwrration or State CONTROL 

This progress is likely to go on, be- 
cause the second alternative is im- 
practicable. This second alternative 
implies that forty-eight assorted com- 
monwealths can safely be permitted to 
go their own way in the uncoérdinated 
handling of economic and social prob- 
lems which transcend state boundaries 
in their implications, whatever may be 
said of them as a matter of geography. 


Commerce 


The states, for example, have a right 
to regulate all commerce which begins 
and ends within their own bounds, but 
they have no jurisdiction over com- 
merce which crosses the border into 
another state or into a foreign country. 
These two types of commerce are so 
freely interlocked, however, that often 
they cannot be dissociated. The same 
carrier, be it railroad or motor truck, 
transports goods of both categories. 
Through trains carry both local and 
interstate passengers. The rates and 
conditions of service are controlled in 
one case by the state authorities and in 
the other by the Interstate Commerce 
Commission, 

Obviously, this division of power 
over commerce leads to all sorts of dif- 
ficulties. The courts have tried to 
ameliorate some of then by extending 
the power of the Federal authorities 
over certain phases of intrastate railway 
traffic, as in the Burlington case. 
Likewise they have held that the com- 
merce power of the Federal Govern- 
ment extends over all trade using 
navigable waters, which means that 


1 Wisconsin v, C. B. & Q. R. R., 287 U. S. 568 
(1922), in which it was held that state regulation 
of local fares and rates must conform to national 
rules wherever they might have a bearing on 
interstate traffic. 


REGIONAL GOVERNMENTS FOR REGIONAL PROBLEMS 


Federal authority reaches all carriers of 
water-borne commerce, even between 
two ports of a single state if the water- 
way forms an avenue of interstate 
transportation.” With the increasing 
complexity of marketing processes, it is 
becoming virtually impossible for the 
National Government to do an effective 
job in regulating interstate commerce 
without including local commerce 
within its purview as well. 

The distinction, moreover, between 
commerce and industry no longer pos- 
sesses the degree of clarity that it used 
to have. Large concerns buy raw 
materials in one state, manufacture 
them in another, and sell their products 
in a third. The Federa] authorities 
have power to regulate the first and the 
last of these operations, but not the 
process of manufacture which inter- 
venes. Such a division of jurisdiction 
over what is essentially a unified enter- 
prise is altogether illogical, incon- 
venient to those concerned, and cannot 
be devoid of serious practical difficul- 
ties. These difficulties compel the 
Federal Government, especially in 
time of emergency, to seek an unwar- 
ranted extension of its powers from 
commerce to industry, as it did in the 
now invalidated National Industrial 
Recovery Act of 1933. 


Broadcasting 


Take the work of the Federal Com- 
munications Commission as another 
example. Local broadcasting stations 
cater to their own communities. In 
many cases they do not try to reach 
hearers outside the radius of a single 
city or county. Such stations, it 
might be assumed, would be left to 
state regulation; but they are not. 
The Federal authorities have assumed 
jurisdiction over all broadcasting sta- 
tions, big and little alike, on the ground 
that they are instrumentalitieseof com- 

2 The Daniel Ball Case, 10 Wallace, 557 (1870). 
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merce and might potentially be heard 
across the state borders. The fact is 
that a division of authority in this 
field would spell chaos in the ether, and 
the courts have wisely stretched a 
point to avoid such an outcome. They 
have committed to Federal jurisdiction 
what is likely to be (if it has not already 
become) the most powerful of all agen- 
cies for the molding of public opinion. 


Banking 


Then there is banking. The credit 
system of the country ought to be 
dealt with as a unit, and banks are our 
most ifnportant institutions in relation 
to credit; but control over them is 
divided. The states share with the 
Nation the right to charter and regu- 
late banks—each in accordance with 
its own ideas as to safeguards for 
soundness and solvency. Yet it has 
been clearly demonstrated within the 
past few years that the collapse of state 
banks in any one commonwealth is 
likely to have severe repercussions on 
the banks of other states and on the 
national banks as well. The banking 
debacle of 1933 started with the state 
banks and closed every national bank 
in the country before it was through. 
This closing of the banks gave the 
Federal authorities their opportunity 
to make a great extension of national 
control over the whole banking system 
of the United States. By establishing 
the Federal Deposit Insurance Cor- 
poration (FDIC) as a national agency, 
they have been able to start a course 
of action which in the long run is alto- 
gether likely to bring the state banks 
under Federal control. 


ACCEPTANCE OF EXTENDED 
FEDERAL AUTHORITY 


This experience suggests that when 
the country’s economic system breaks 
down at any point, the people will in- 
stinctively turn to the National Gov- 
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ernment for remedial action; and if 
Congress cannot provide a remedy 
within the scope of its regular consti- 
tutional powers, the public mentality 
is quite ready to urge the achievement 
of the desired end by some roundabout 
method. 

In dealing with the problem of un- 
employment relief during the past 
three or four years, the helplessness of 
the states has been pitiable. Without 
the intervention of the Federal Govern- 
ment the amount of suffering would 
have been very great. Of course the 
national authorities stepped into the 
breach, for there was nothing*else to 
do. And having done this, they paved 
the way for a nation-wide system of 
unemployment insurance which, de- 
spite various provisions for state ad- 
ministration, has endowed Congress 
with the entering wedge of an arrange- 
ment whereby the Federal Government 
can eventually exercise a far larger 
degree of control over the entire in- 
dustrial life of the country than people 
now foresee. Grants-in-aid, as Euro- 
pean experience has shown, are the 
most subtle as well as the most effective 
agencies for extending the jurisdiction 
of the government which makes them. 
We have inaugurated this subsidizing 
policy on a vaster scale than the world 
has ever heretofore known. 

In short, it is difficult to believe that 
the steady extension of Federal author- 
ity over the economic activities of the 
Nation can be impeded by merely 
raising a cry against Federal centraliza- 
tion, so long as it is apparent to every- 
body that the ends which a majority of 
the people desire cannot be attained by 
letting each state use or misuse its 
powers as it sees fit. People will not 
starve or suffer continued injustice or 
forever tolerate economic inequities in 
the name of checks and balanceg, 
states’ rights, or reserved powers. If 
there is no other alternative they will 
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be cajoled by subsidies and other allure- 
ments into accepting a gradual en- 
largement of Federal jurisdiction, with 
all the dangers that such expansion 
may eventually involve. Of two evils, 
they are likely to choose it as the less. 
That is what they have been doing in 
the past few years. 


CoMPACTS AMONG THE STATES 


But may there not be a third alterna- 
tive? The framers of the Constitution 
evidently expected that uniform action 
on matters affecting a number of states 
might be secured by compacts among 
them, for they made specific provi- 
sion for such interstate agreements 
with the consent of Congress. The 
difficulties in the way of this arrange- 
ment, however, are great and obvious, 
owing to the number of states which 
have to be brought into agreement. 
Relatively few interstate compacts 
have ever been negotiated, and of 
these the major portion have related to 
matters affecting two or three neigh- 
boring states only, such as boundary 
adjustments or the improvement of 
navigation on bordering waters. In 
the light of this experience, extending 
over nearly a hundred and fifty years, 
it seems rather futile to hope that much 
uniform action among groups of states, 
even in the same region, can be ob- 
tained by using the method of mutual 
agreements with Congressional assent. 

What appears to be needed, there- 
fore, is a series of new political entities 
standing midway between the Nation 
and the states—in other words, a 
series of regional governments. One 
sometimes hears it said that we have 
too much governmental mechanism in 
the United States. The real trouble, 
however, does not arise from the 
amount of it, but from its bad distribu- 
tion, or rather from the fact that it has 
never been redistributed to carry new 
governmental burdens. 
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INADEQUATE GOVERNMENTAL 
STRUCTURE 


A century and a half ago we started 
out with a National Government and 
thirteen state governments which were 
adequate for the needs of the day. 
They were sufficient for a strip of 
Atlantic seaboard less than two hun- 
dred and fifty miles in width, with a 
population which numbered less than 
four million. But during the interval 
the number of states has nearly quad- 
rupled, the population has increased 
thirtyfold, the economie activities of 
the Nation have increased in com- 
plexity a thousand times over, and the 
burden of public administration has 
been enlarged in almost unmeasurable 
degree. Yet we have made no change 
in the original structure of government, 
but have merely tinkered with it here 
and there. The result has been a 
spread between the states and the 
Nation far wider than the Fathers of the 
Republic could ever have anticipated. 

Every other great government in the 
world has been reorganized during the 
past hundred and fifty years. The 
British Empire of Pitt and Newcastle 
has become decentralized into the 
British Commonwealth of Nations, 
with devolution of powers to the do- 
minions. France, Germany, Italy, 
Russia, Japan, and all the rest—their 
governments today bear no resemblance 
whatever to the political structure 
which existed in their respective areas 
during the closing years of the eight- 
eenth century. Alone among the great 
nations of the earth the United States 
of America continues its original frame 
of government intact, with the con- 
stitutional division of powers between 
states and Nation substantially un- 
altered. It would indeed be strange, 
under these circumstances, were we to 
find such a system completely fitting 
the needs of today. 
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Srares SHoutp Be RETAINED 


What should be done about it? 
Should we try to make a new reappor- 
tionment of powers between the Nation 
and the states, having regard to the 
new conditions? Or should the states 
be abolished in favor of a series of 
larger areas, such as regional common- 
wealths? The latter suggestion has 
emanated from several sources, but it 
is wholly outside the realm of possibili- 
ties. Traditions count for a great 
deal in public policy, and the boundaries 
of our states have become traditional. 
To elinfinate them in favor of any new 
artificial areas would require a more 
thoroughgoing revolution than there is 
much likelihood of -happening in the 
United States. 

Nor would the abolition of the exist- 
ing state divisions be a wise move even 
if it were possible. The state govern- 
ments should be continued no matter 
what changes are made in the general 
distribution of powers, because there 
will always be work for them to do— 
for example, the supervision of local 
government, the maintenance of public 
education (including the state univer- 
sities), the conduct of elections, and a 
variety of other functions for which 
they are well adapted. 


REGIONAL GROUPINGS 


If regional governments are ever 
established they ought not to replace 
the state governments, but should be 
interposed between the states and the 
Nation. New England might well 
form one of these regions, New York 
and New Jersey a second, while 
Pennsylvania, Delaware, and West 
Virginia would appropriately consti- 
tute a third. Other regions might be 
organized from the South Atlantic 
Sgates, the Tennessee Valley area, the 
Middle West, the Northwest, the 
Southwest, and the Pacific Coast. A 
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region, for this purpose, is any area 
within which the geographic conditions, 
the economic ambitions, the social 
texture, and the political traditions 
have established a consciousness of a 
common interest different from that 
of other areas in the Nation. 

An effective grouping, from this 
standpoint of economic integration and 
cultural unity, would require study, 
and of course some compromises would 
have to be made; but if the need for 
regional governments were generally 
recognized, the problem of creating 
them would not be insuperable. As a 
practical matter it+is much asier to 
interpose a new division among a coun- 
try’s areas of government than to 
abolish one that already exists. 

It has been suggested that “no one 
could possibly devise and hope to se- 
cure the adoption of a regional plan 
for the United States which would 
reconcile all the conflicting require- 
ments.” That is true, but the same 
thing could have been said of the 
problem which faced the makers of the 
Union in 1787. Certainly it would be 
easier to group the present forty-eight 
states into nine or ten regional com- 
monwealths than it was to combine 
thirteen of them into a single federation 
one hundred and fifty years ago. The 
public mind has become somewhat 
familiarized with the idea of regional 
divisions through the process of ad- 
ministrative regionalization that has 
been going on for the past twenty 
years or more. It began with the 
Federal Reserve banking system and 
has been gradually extended to farm 
loan banks, home loan banks, inter- 
mediate credit banks, and so forth. 
Army administration has been region- 
alized into corps areas. We have par- 
cel post zones, regional groupings of 
railroads under the Transportation 
Act, regional offices for Veterans’ Ad- 
ministration, Public Works Adminis- 
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tration regions, National Resources 
Board districts, Census Bureau regional 
areas, Federal Housing Administration 
regions, Petroleum Administration re- 
gional boards, and many other exam- 
ples of regional administrative decen- 
tralization.2 A few months ago a 
committee of the National Resources 
Board recommended that a series of 
regional capitals should be set up and 
that much of the administrative routine 
which is now concentrated at Wash- 
ington should be distributed to these 
sub-capitals. This would seem to in- 
dicate that the excessive concentration 
of administrative routine in Washing- 
ton is already being recognized. 


STRUCTURE AND POWERS or 
REGIONAL GOVERNMENTS 


But if regional devolution is ever 
adopted as a midway course between 
Federal centralization on the one hand 
and the chaos of every-state-for-itself 
on the other—if such a plan is ever put 
into effect, the regional commonwealths 
ought to be a great deal more than mere 
areas for the administration of Federal 
authority. Established by an amend- 
ment to the National Constitution, 
they should be given a definite en- 
dowment of autonomous power and 
equipped with both executive and legis- 
lative organs of government. The 
opportunity thus afforded to try out 
the “responsible executive” system in a 
modified form might well be utilized by 
having the regional executive chosen 
by the legislature and dependent on it 
for continuance in office. 

This legislature might well consist of 
a single small chamber, not exceeding 
thirty members, chosen at large from 
each of the states composing the region, 
with the apportionment made on a 
basis of population. Their terms of 

3 See the complete list published in the Ameri- 


can Potttical Science Review, XXX: 35-87, 
Feb, 1936. 
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office should be reasonably long, say six 
or eight years, and one third or one 
fourth of the membership should be 
renewed biennially. With such a plan 
of partial renewal at frequent intervals 
there would be no need to give the 
executive the power of dissolution such 
as is possessed (but very rarely exer- 
cised) under the orthodox type of 
parliamentary government. 

What powers and functions should 
these new regional governments be 
given? Their authority should come 
from two sources: certain powers now 
exercised by the National Government 
might be handed down to them, and 
certain powers now possessed by the 
states handed up. Congress, for ex- 
ample, should be restricted to the con- 
trol of foreign and inter-regional com- 
merce, while the states should surrender 
to the new regional governments 
jurisdiction over all other commerce, 
the regulation of agriculture, industry, 
and labor relations, the supervision of 
public utilities, and the making of pro- 
visions for social security. In the ap- 
portionment of authority it might be 
found that various other Congressional 
powers could be advantageously de- 
volved—for example, the management 
of national parks and forests, the con- 
struction of regional public works such 
as the Boulder Dam and the Tennessee 
Valley project, the reclamation service, 
and most of the work now performed 
by the Federal Department of Agri- 
culture. How much simpler the ad- 
ministration of the new social security 
program would be if the National 
Government could deal with nine or 
ten regional governments instead of 
forty-eight state legislatures! 


Tue Issuzs at STAKE 
Objection will be made, of course, 
that the foregoing paragraphs suggest 
a scheme which would encounter no 
end of practical difficulties. That is 
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undoubtedly true. Its realization 
would require a much greater sacrifice 
of ambition on the part of both national 
and state governments than either of 
them has been accustomed to display. 
No government ever contemplates 
with equanimity the surrender of even 
a small portion of its powers. 

Nevertheless, the issue of practical 
difficulties is always a relative one. 
It depends upon the character of the 
alternatives. And regionalism seems 
to be the only practicable compromise 
between unhampered state individual- 
ism and virtually complete Federal 
centraliZation. Fer it is quite certain, 
on the one hand, that the National 
Government will not cease its endeavor 
to extend Federal control over the 
agricultural, industrial, and commer- 
cial life of the entire country; and with 
the steadily growing complexity of the 
economic mechanism, its progress to- 
ward this end will inevitably be facili- 
tated. If the Washington authorities 
cannot secure an overt grant of power 
by constitutional amendment, they 
will pervert, if need be, the whole 
scheme of Federal taxation into an 
agency for the adjustment of economic 
and social relations. Nothing but the 
decision of the Supreme Court in the 
Hoosac Mills case has prevented them 
from usurping complete control of 
agricultural production under guise of 
processing taxes and “voluntary” con- 
tracts for crop reduction. 

On the other hand, if the states 
stand doggedly against any changes 
whatever in the present allocation of 
powers, they are virtually certain to 
lose—slowly, perhaps, but surely. 
That is what they have been doing for 
a generation or more. They will be the 
intrepid rearguards of a retreating 
cause. It is bad strategy to resist all 
proposals of change while suggesting no 
alternatives. The steady gravitation 
towards increased Federal power can- 
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not be successfully combated by lamen- 
tations over the vanishing rights of the 
states. Something more constructive 
will have to be planned and presented 
in terms intelligible to the public mind. 

The vital question, therefore, is 
whether some such plan can be worked 
out, one which will join groups of states 
together, thus permitting uniform ac- 
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tion in regions which have problems of 
a common character, and at the same 
time providing a buffer of protection 
against an all-pervading national cen- 
tralization. The suggestions here out- ` 
lined may not be very good ones, but if 
they inspire someone else to put forth 
better ones, they will have served 
their purpose. 
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Property Rights as Obstacles to Progress: 
By Francis W. Coger 


OR our forefathers of the seven- 

teenth and eighteenth centuries, 
property rights meant generally rights 
of an individual over the land, the 
tools, and the materials with which he 
worked in earning a livelihood. Most 
of the original settlers of America 
owned small properties of that sort in 
the old country, and they came to this 
country with the hope of obtaining 
greater security of ownership. Indi- 
vidual ownership of productive prop- 
erty continued to be a dominant fea- 
ture of our economic system until well 
into the nineteenth century. When 
we adopted our present Constitution, 
some 90 per cent of the free inhabitants 
of America owned the properties upon 
which they worked. A hundred years 
ago, about 80 per cent of the citizens 
engaged in economic enterprise were 
small farmers, traders, mechanics, and 
craftsmen, each working with his own 
land, tools, and materials. Even as 
late as the eighteen-sixties and seven- 
ties, by which time there had been a 
considerable extension in the use of 
machines, the typical shoemaking 
shop, flour mill, slaughtering or pack- 
ing house, or textile, furniture, or 
wagon factory was a local enterprise, 
owned and managed by an individual 
or a group of individuals residing in the 
community. 

At times in our history we have 
sought to safeguard and promote, by 
our governmental policies, this inde- 
pendent individual enterprise. Our 


1 In addition to the works cited in this article 
the reader is referred to Nos. 54 and 161 in the 
bibliography at the end of this volume of Tus 
Annars, for further discussion of the’ problems 
treated in this article—Eprtor’s Nors. 


colonial legislatures introduced free 
alienage of property and established 
simple forms of conveyance. Enact- 
ments by our early state governments 
abolished the systems of quitrents, en- 
tails, and primogeniture, and removed 
other legal obstacles to a wide diffusion 
of individual ownership of productive 
property. For a considerable period 
the states imposed various restrictions 
on the formation of business corpora- 
tions, thereby reflecting the fear that 
the corporate form Of carrying on pro- 
duction and trade threatened the 
survival of individual enterprise. 
They generally limited the life term of 
corporations, often required special 
majority votes in the legislature or 
even popular ratification at the polls 
for an act of incorporation, imposed 
various restrictions upon the amount 
of capitalization and indebtedness, and 
variously limited the methods and 
scope of corporate activities? When, 
in the third quarter of the nineteenth 
century, the farmers believed that the 
ownership of their farms was threat- 
ened by the monopoly practices of 
large banking, trading, and railway 
corporations, they demanded and ob- 
tained Federal and state legislation 
designed to break up monopolies, pro- 
vide cheap money and credit, and 
secure reasonable rates and adequate 
services from the railways, as means of 
saving farm ownership. 


Promotion or Larce-ScaLe 
ENTERPRISE 


Despite these venerable traditions 


* 2See Joseph S. Davis, Essays in the Earlier 
History of American Corporations, 2 vols. 
Cambridge, Mass., 1917. 
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favorable to a wide diffusion in the 
ownership of productive property, the 
actual development, both in our 
private business practice and in our 
governmental policy, has been pre- 
vailingly in the opposite direction. 
The steady advance of familiar techno- 
logical, economic, and social changes 
has made it increasingly difficult for 
the individual enterpriser to survive in 
most fields of productive and com- 
mercial activity; and in many essential 
ways our economic legislation, from 
the very beginning of our national life, 
has been definitely favorable to the 
development of large-scale proéduction 
and ownership. The most influential 
leaders of one hundred and fifty years 
ago succeeded in putting into the Con- 
stitution the provisions that made the 
central government strong in its fiscal 
and commercial powers. Our first 
Federal Congress, under an aggressive 
executive leadership, made effective 
use of the new powers: creating a cen- 
tral bank in which the United States 
owned one fifth of the stock; assuming 
the entire national debt at its full face 
value, despite the fact that the debt 
was then generally in the hands of per- 
sons who had purchased it for con- 
siderably less than its face value; as- 
suming, at full face values, the revolu- 
tionary debts of the states; and 
enacting our first protective tariff. 
Building upon this substantial founda- 
tion, our subsequent Federal govern- 
mental policy has been prevailingly 
favorable to large-scale enterprise. 
The general trend in our tariff legisla- 
tion has been toward higher rates, 
reaching their highest points in the 
Smoot-Hawley tariff of President 
Hoover’s administration. In lavish 
land grants to railways, in the protec- 
tion of foreign investments and the aids 
to the development of foreign markete, 
in the intervention by Federal courts 
in critical labor disputes, in the recent 
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loans to railways, banks, and manu- 
facturing and trading corporations, the 
Federal governmental intervention has 
benefited chiefly, at least in first in- 
stance, the relatively larger enterprises. 
State governments also, by ineffective 
enforcement of anti-monopoly stat- 
utes, have played some part in the 
promotion of large-scale enterprise. 


Moopirication or Property Ricurs 


This development from small to 
large-scale production and ownership 
has profoundly altered the character 
of our property rights. In the first 
place, the corporation has supplanted 
the individual as the typical owner of 
productive enterprise. Corporations 
operate all our railways and nearly all 
our other public utilities; they operate 
nine tenths of our mines and quarries 
and four fifths of our manufacturing 
enterprises; and the corporate form of 
doing business is spreading rapidly in 
the retail-mercantile, construction, and 
real estate fields? The local store- 
keeper is becoming an employee of a 
distantly owned system of chain stores. 
Even in farming, where the invasion of 
the corporation has made only slight 
progress, the tendency appears to be 
toward a transformation of owners 
into tenants; the owners constitute 
now only slightly over one half of the 
total number of persons engaged in 
farming; in the southeastern states the 
proportion of owners in the total is 
hardly more than one in three. 

Meanwhile we have had an increase 
in the number of individual property 
owners of another sort, namely, of 
those who own shares of stock in the 
corporate enterprises. Precise figures 
of the total number of these property 
owners are not available, but we know 
the number of shareholders for most 

3See Stanley E. Howard, “Business Incor- 
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of the larger corporations and the 
trends in the general diffusion of stock 
ownership. In twenty years (from 
1911 to 1931) the number of share- 
holders in the Pennsylvania Railroad 
Company increased over threefold 
(from 73,165 to 241,391) ; in the United 
States Steel Company nearly fivefold 
(from 35,011 to 174,507); and in the 
American Telegraph and Telephone 
Company about thirteen and a half 
times (from 48,000 to 6423180). There 
appears to have been something like a 
fivefold increase during those two dec- 
ades in the total number of all share- 
holders in all corporations. The com- 
bined lists of all corporations in the 
United States in 1929 shows a total of 
about eighteen million stockholders. 
Since one individual often owns stocks 
of several corporations, the total 
number of individual stockholders 
is considerably less than that figure; 
expert estimates place the total some- 
where within the broad limits of four 
million and eight million persons. 
These figures are impressive. How- 
ever, the holdings of the ordinary 
shareholder are so minute in propor- 
tion to the total stock of the corpora- 
tion that his shares give him no actual 
part in deciding the policies of the en- 
terprise in which he has invested his 
savings. 


CONCENTRATED MANAGEMENT 


The impotence of ordinary stock- 
holders, as well as workers, in cor- 
porate industry and trade has been 
accentuated by the recent concentra- 
tion of the management of corporate 
properties, within many important 
fields, into the hands of the relatively 
few men who manage the business of 
extensive systems of corporations. 
Numerous small corporations have 

“See A. A. Berle and Gardiner C. Means, The 


Modern Corporation and Private Proparty (New 
York, 1932), Bk. I, Ch. IV. 


‘one or more other corporations. 
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been combined into or under a small 
number of vast corporations: through 
horizontal mergers—combining, under 
a single corporate ownership, a number 
of corporations engaged in similar 
but previously competing activities; 
through vertical mergers—combining 
corporations engaged severally, at dif- 
ferent stages, in the production of the 
same finished products; and through 
holding companies—corporations or 
trusts created to own the securities or 
otherwise control the management of 
De- 
tailed studies by experts show that a 
single holding company now holds a 
clearly predominant position in the 
telephone industry, ten holding-com- 
pany systems do approximately three 
fourths of our entire electric light and 
power business, and sixteen systems 
control nearly one half of the entire 
gas production. In 1929, the two 
hundred largest corporations in the 
manufacturing, mining, railway, and 
public utility fields controlled in the 
aggregate nearly half the total corpo- 
rate assets in those fields, received over 
one third of the total income of all 
non-farming business corporations of 
the United States, and controlled 
slightly over a third of the total busi- 
ness wealth of the Nation and approxi- 
mately one fifth of our entire wealth.” 
The pace of this concentration has 
been proceeding at an increasing rate 
in recent years. 

Thus the vast majority of Ameri- 
cans have lost their property rights, in 
the sense of rights of an individual over 
the materials and instruments, includ- 
ing land, with which he labors for his 
livelihood. The following are author- 
itative comments on this significant 


See Berle and Means, op. cit., Bk. I, Chs. 
I-VI; James C. Bonbright and Gardiner C. 
Means, The Holding Company, Its Public 
Significance and Its Regulation, New York. 1932; 
Stanley E. Howard, op. cit. 
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change in the nature of our property 
rights: 


Within two thirds of a century, and 
largely within a single generation, the struc- 
ture of our business organization in the 
United States has been changed to a degree 
well-nigh revolutionary, through the dis- 
placement ‘of small individual enterprises 
by enormous business corporations having 
unified financial control over great areas of 
business.° 

The typical business corporation of the 
last century, owned by a small group of in- 
dividuals, managed by their owners, and 
limited in size by their personal wealth, is 
being supplanted by huge concerns in which 
the lives of tens or hundreds of thousands 
of employees and the property of tens or 
hundreds of thousands of investors are sub- 
jected, through the cérporate mechanism, to 
the control of a few men. Ownership has 
been separated from control; and this sep- 
aration has removed many of the checks 
which formerly operated to curb the misuse 
of wealth and power.’ 


Benerits oF LARGE-SCALE 
ENTERPRISE 


Are there substantial compensa- 
tions for the loss of our older property 
rights? Within varying limits in dif- 
ferent fields, large enterprises have 
lower costs in proportion to volume of 
production than smaller enterprises, in 
buying raw materials and selling fin- 
ished products; and their unit costs for 
overhead management and advertising 
are less. In many lines, only the large 
enterprises can maintain the most eco- 
nomical division of labor, afford the 
best machinery and the most expert 
managerial and research personnel, 
and make the most effective adjust- 
ments of supply to demand. The con- 
crete results show the compensatory 

° Frank A. Fetter, “By Way of Introduction,” 
in J. G. Smith (Ed.), Facing the Facts, op. cit., 
p. xii. ‘ 

1 Dissenting opinion of Justice Brandeis in 
Liggett Co. v. Lee, 288 U. S. 517 (1983), at 
p. 565. 
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benefits of a mass production built. 
upon the destruction of individual 
proprietorship. If large-scale enter- 
prise has reduced the ordinary indi- 
vidual from independent owner to de- 
pendent wage earner, it has at the 
same time increased his income and 
made available more, better, and 
cheaper commodities upon which he 
may spend hisincome. It is responsi- 
ble for better homes, clothing, and 
food; and for the wide distribution of 
bathtubs, automobiles, refrigerators, 
washing machines, silk stockings, ra- 
dios, and other familiar conveniences 
and luxuries. It has increased in- 
vestors’ profits and the workers’ wages 
and salaries. During the last quarter- 
century preceding the depression, our 
per capita income (adjusted for 
changes in the price level) increased 
over 35 per cent. Thus large-scale 
production has created new jobs and 
larger incomes, multiplied and cheap- 
ened necessaries, comforts, and lux- 
uries, and provided safer and more 
varied opportunities for investment. 


Necative Resvtts 


Many of such claims as to the bene- 
fits of large-scale enterprise are valid. 
But there are valid limits for the 
claims, and substantial offsets. In 
many cases the advantages just indi- 
cated are in fact dependent upon the 
maintenance of relatively large units 
of production, and would have to be 
surrendered if we undertook to restore 
older forms of individual and local en- 
terprises. In many other cases, how- 
ever, the enlargement of the units has 
gone far beyond what is needed for 
the most beneficial utilization of mod- 
ern technological processes; and in 
many cases the concentration of own- 
ership has introduced or facilitated 

8 Maurice Leven, Harold G. Moulton, and 


Clark Warburton, America’s Capacity to Con- 
sume (Washington, 1934), Ch. V. 
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practices that have created serious 
economic and social evils. 

A considerable part of our present- 
day concentration in corporate man- 
agement has nothing to do with effi- 
ciency or economy in production and 
distribution, because the concentra- 
tion affects no combination of physical 
properties and no codrdination of 
operative activities. Plants and ma- 
chines, and the administrative, cleri- 
cal, and research and wage-working 
personnel, remain substantially the 
same as before the, combination. 
Often a merger is primarily or pre- 
dominantly a unification of financial 
management with no economies or im- 
provements in productive equipment 
and no savings in operating costs. In 
other words, the merger has produced 
large-scale ownership rather than 
large-scale production. Many of our 
advances in productive efficiency and 
economy have been due to technologi- 
cal improvements largely unrelated to 
the size of the business units, and 
many mergers have combined under a 
single corporate management separate 
enterprises which were already ade- 
quately equipped and managed.’ 

In many ways, also, large-scale en- 
terprise has brought positive disad- 
vantages into our economic and social 
life. Even when mergers effect pro- 
ductive economies, they may, by de- 
stroying competition, result in higher 
prices and reduced output. The 
larger units may be factors of general 
economic instability. Some of their 
economies may be achieved through a 
standardization of products; at the 
same time, their policies may unstabi- 
lize both demand and investment, be- 
cause the wide disparities and fluctua- 
tions in income that go with large-scale 
enterprise create uncertainties as to 
` ®Gee Frank A. Fetter, “Big Business and the 


Nation,” in J. G. Smith (Ed.), Facing Phe Facts, 
op. cit, Ch. VIL. 
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the scope and the direction of con- 
sumers’ demands and the amounts 
of savings available for investment. 
Concentration of economic power fa- 
cilitates minority pressure on political 
parties and legislative bodies, in efforts 
to secure governmental action favora- 
ble to special interests. Big business 
increases the opportunities for secret 
awards of salary increases and bonuses 
to managing officers. Holding com- 
panies afford opportunities for specula- 
tion by managing groups in the stocks 
of the subsidiary operating units, and 
for the exaction of excessive charges 
for the financial or other services to the 
operating units. Former President 
Hoover has declared that “abuses in 
the economic field have been our most 
serious problem for the past two gen- 
erations,” and has named among these 
abuses “unfair competition,” “finan- 
cial manipulation of business agencies, 
vicious speculation in their capital 
stocks, exploitation of the investor.” 1° 
Many economists believe that manip- 
ulation of securities and monopolistic 
price controls, which were natural 
parts of the huge merger movement, 
were major factors in producing or 
magnifying the boom that caused the 
depression. ` 


MALDISTRIBUTION or Income 


Several of our economists, consider- 
ing our policies without primary refer- 
ence to booms and depressions, have 
discussed the adverse effects of pre- 
vailing economic practices upon the 
distribution of income. Even in pe- 
riods of prosperity, it is said, we have, 
in this rich country, too many com- 
petent and industrious people living 
at a very low subsistence level and in 
great economic insecurity. With all 
the increases in production and in our 
per capita wealth, our incomes are still 


0 The Challenge to Liberty (New York, 1934), 
pp. 151, 155. 
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badly distributed. A study by the 
Brookings Institution shows that al- 
though, at prices prevailing in 1929, 
‘a family income of $2,000 per year 
could be regarded as sufficient to pur- 
chase “only basic necessities,” sixteen 
million families, or about 60 per cent 
of the total number of families, re- 
ceived in that year incomes less than 
sufficient to purchase those bare neces- 
sities; and more than 21 per cent of 
the total number of families received 
incomes less than half enough for the 
necessities.11 The President of the 
American Medical Association de- 
clared, before its 1985 convention: 


Something like twenty million American 
people are living near or below the threshold 
of nutritive safety. * This condition, if con- 
tinued, will surely affect the health of the 
race. The incomes of these people must be 
raised or the price of food lowered. 

The Brookings report (using the 
standard diets outlined in a recent 
study by the Bureau of Economics of 
the United States Department of 
Agriculture) reached the conclusion 
that 74 per cent of the non-farming 
families of the United States “did not 
have sufficient income in 1929 to pro- 
vide an adequate diet at moderate 
cost.” The report shows also that the 
tendency, during the last decade of 
our prosperity (1919-1929), was for 
the inequality in the distribution of 
income to be accentuated; incomes at 
the upper levels were increasing more 
rapidly than those at the lower levels. 

A better distribution of income is 
desirable not only in order to make 
humane conditions of living possible 
for the great masses of the people, but 
also, according to the Brookings au- 

™ Leven, et al., op. cit. See also Harold G. 
Moulton, “The Trouble with Capitalism Is the 
Capitalists,” Fortune, Nov. 1935: a summary of 
the above mentioned volume and the three other 
volumes in the “study of the distribution bf 


wealth and income in relation to economic 
progress.” 
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thors, to enable our economic system 
to operate efficiently in the interests of 
its managers and larger beneficiaries. 
The success (for the wealthy as well as 
for the rest of the population) of pri- 
vate capitalism depends upon its abil- 
ity to sell its products. In 1929, 70 
per cent of the total population of the 
United States were unable to purchase 
luxuries and conveniences; 65 per cent 
of the farmers were unable to buy many 
ordinary necessities. “Our capacity 
to produce consumer goods has been 
chronically in excess of the amount 
which consumers are able to take off 
the market.” 2 The concentration of 
incomes in the higher levels has put 
more into savings than can be profita- 
bly employed in production. A basic 
factor in causing this maldistribution 
of income has been the failure of many 
enterprisers to reduce prices concur- 
rently with decreasing costs of produc- 
tion resulting from recent technologi- 
cal improvements. These enterpris- 
ers failed to pass on to the general 
population the benefits of technologi- 
cal progress, and thus disturbed the 
normal operation of a thoroughgoing 
competitive system, which, in order to 
expand the purchasing power (in- 
come) of the masses, would maintain 
wages at the same time that it reduced 
prices proportionately to the reduced 
costs of production. Private capital- 
ism must recognize “the necessity of 
an ever expanding mass purchasing 
power in order to absorb the expand- 
ing capacity of the productive estab- 
lishment.”!3 In other words it must, 
by maintaining wages and lowering 
prices, secure a less unequal distribu- 
tion of real income. 


Loss or SATISFACTION 
Other writers have directed atten- 


* H. G. Moulton, “The Trouble with Capital- 
ism Is tH Capitalists,” Fortune, Nov. 1935, p. 80. 
8 Tbid., p. 168. 
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tion to grave moral, cultural, or spirit- 
ual consequences of the loss or trans- 
formation of our property rights. 
Large-scale production and the con- 
centration of wealth leave the vast 
majority of the people without oppor- 
tunities of self-direction or self-expres- 
sion in their economic activity. Eco- 
nomic independence and creative 
workmanship cannot exist for many 
citizens of a large-scale capitalist com- 
munity. Under our present form of 
property rights the ordinary individ- 
ual has no opportunity either to fash- 
ion directly materials according to his 
own designs or to exercise indirectly a 
voice in determining general policies 
in his line of economic activity. The 
nature of these losses to both workers 
and “owners” are well summarized in 
the following statements by econo- 
mists: 


Viewed comprehensively and in its larger 
aspects there seems little reason to doubt 
that the whole movement toward ever 
widening interdependence, integration and 
concentration has brought upon the masses 
of the people who have come within its 
ambit a sense of lethargy, of futility, of 
frustration and a real atrophy of the powers 
of self-direction and self-expression for 
which the advance in the material comforts 
of life affords a poor compensation.“ 

The position of ownership has changed 
from that of an active to that of a passive 
agent. In place of actual physical prop- 
erties over which the owner could exercise 
direction and for which he was responsible, 
the owner now holds a piece of paper repre- 
senting a set of rights and expectations with 
respect to an enterprise. But over the en- 
terprise and over the physical property—~ 
the instruments of production—in which he 
has an interest, the owner has little con- 
trol... . 

The spiritual values that formerly went 
with ownership have been separated from 
it. Physical property capable of being 


“Myron W. Watkins, “Large Scale Produc- 
tion,” Encyclopedia of the Social Scien&es, Vol. 
IX (1933), pp. 170-180, at pp. 179-180. 
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shaped by its owner could bring to him di- 
rect satisfaction apart from the income it 
yielded in more concrete form. It repre- 
sented an extension of his own personality. 
With the corporate revolution, this quality 
has been lost to the property owner much 
as it has been lost to the worker though the 
industrial revolution. . . . 

The “owner” of industrial wealth is left 
with a mere symbol of ownership while the 
power, the responsibility and the substance 
which have been an integral part of owner- 
ship in the past are being transferred to a 
separate group in whose hands lies control.” 


As Mr. Hoover has observed, “larger 

economic units, with all their blessings 

. offer new opportunities for wick- 
edness and oppression.” 


Tur SocrsLIst PROPOSAL 


Tt is not the object of this paper to 
consider specific ways of dealing with 
the inefficient and oppressive practices 
upon which Mr. Hoover, the Brook- 
ings authors, and others have force- 
fully commented in discussing our 
present-day economic arrangements 
and our allocation of property rights 
under them. I shall only indicate 
some of the varying objectives of the 
policies proposed in our current politi- 
cal debate, and consider them briefly 
with particular reference to their bear- 
ing on the ordinary citizen’s property 
rights and in the light of our tradi- 
tional conceptions of governmental 
policy. 

Two proposed courses seem to me 
to be too extreme, and to involve too 
great a departure from our traditional 
policies, to be of much practical value 
in our actual situation. They are on 
the one hand the proposal to abolish 
private ownership of corporate enter- 
prises, and on the other hand the pro- 
posal to let private business run itself 
without interference by government. 

Socialists believe that it is impossi- 

1 A. A. Berle and Gardiner C. Means, op. cit., 

pp. 66-68. 
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ble to have a humane and efficient 
operation of any economic system in 
which the great majority of individual 
workers have to labor, in earning a 
livelihood, upon materials and instru- 
ments owned by other individuals. 
They do not, however, want to break 
up our corporate enterprises Into small 
units in order to restore individual 
ownership of productive property. 
They desire to conserve the productive 
advantages of large-scale industry and 
at the same time make it work equally, 
giving all workers equal voices in its 
management. Their general doctrine 
is that where land, tools, and materials 
cannot be owned by those who work 
with them, they should be owned by 
the community. - If the ordinary indi- 
vidual must be subject to the orders 
of others in decisions as to the nature 
of his work, his dependence should be 
not upon other individuals over whom 
he has no control, but upon the com- 
munity in which he is an equal mem- 
ber. I leave the explanation of social- 
ism to those who believe in its prac- 
ticability and justice. A defender of 
the system appears in a later discus- 
sion in this series. 


Prorosat to Let Business ALONE 


Others are urging, without expect- 
ing generally, I suppose, to be taken 
too literally, that business men should 
be allowed to follow their own ways in 
serving the community competently 
and fairly, in obedience to the dictates 
of their own intelligent self-interest or 
public spirit. They will thereby show 
that private business can make it- 
self socially and industrially efficient. 
Whether America is doomed to an- 
other cycle of boom and collapse, de- 
clares Mr. Henry Ford, depends not 
on “the government” but upon “the 
intelligence, decency and self-control 
of the American business man.” 18 

18 New York Herald Tribune, Jan. 15, 1936. 
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The Brookings study referred to above 
shows in what respects many business 
men failed to show adequate intelli- 
gence and self-control in the few dec- 
ades preceding the depression. By 
attempts to “stabilize” prosperity 
through maintaining prices, they pre- 
vented that mass purchasing power 
upon which the efficiency and econ- 
omy of mass production depends. 
The study contends that substantial 
price reductions could have been made 
in that period without endangering the 
supply of capital available for the ex- 
pansion of plant and equipment that 
would be needed to meet expanding 
demands induced by a policy of wage 
maintenance and price reduction. So 
also, Mr. Ford urges the leaders of in- 
dustry to “go sanely and resolutely 
ahead with wealth production followed 
by wealth-sharing through high wages 
and low prices.” 

Private business, however, has al- 
ways received considerable govern- 
mental aid in taking care of itself; and 
we have never considered it safe to 
allow it to operate without considera- 
ble governmental direction and re- 
straint. No one, I believe, expects us 
now to undertake the untried experi- 
ment of laissez faire. We are likely to 
follow generally our prevailing tradi- 
tions and supply the amounts and 
kinds of governmental aid and re- 
straint that we consider necessary to 
make private business, on whatever 
scale it operates, serve itself and the 
community effectively and fairly. 

We have long been familiar with 
governmental restraints and compul- 
sions on private property rights: in 
protecting public health; in establish- 
ing safe and reasonable working condi- 
tions; in protecting domestic manu- 
facturers from foreign competition; in 
checking fraudulent and reckless prac- 
tices by banks, insurance companies, 
and other businesses; and in securing 
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reasonable charges and adequate serv- 
ices from railroads and other utilities. 
We are also accustomed to positive 
governmental services of various sorts, 
as in conserving natural resources, re- 
claiming waste lands, aiding flood con- 
trol, maintaining a postal savings 
service, subsidizing shipowners, and 
supplying credit to banks, railroads, 
and other private businesses. 


PROPOSALS FOR GOVERNMENT 
INTERVENTION 


We are faced today by many new 
measures, proposed or already adopted, 
for extending governmental assistance 
to special, though substantial, groups 
of the population: farmers, wage la- 
borers, security investors, and others. 
For the farmers, there are proposals 
for lower tariffs on manufactured prod- 
ucts in order to restore foreign markets 
for our farm products; for export 
bounties, to enable farmers to sell their 
products abroad at unprofitable world 
prices; for subsidies to induce farmers 
to reduce crops which they cannot 
profitably sell or to help them to raise 
crops which they may sell and which 
may preserve or restore the fertility of 
their lands. We also have schemes to 
protect tenants and sharecroppers 
from oppressive dealings by their land- 
lords; and measures to afford Federal 
protection to wage earners in the or- 
derly and democratie processes of col- 
lective bargaining. 

There are various proposals to check 
the evil practices of large corporations 
and holding companies: forcing man- 
agers of a corporation that makes pub- 
lic offerings of its securities to conduct 
the business in the interests of the 
rank-and-file share-owners; requiring 
the managers to give complete and 
reliable information to shareholders; 
prohibiting managers from altering the 
financial structure of the corpowsation; 
limiting their powers to establish 
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bonuses and salary increases while 
shareholders suffer losses; strengthen- 
ing the rate-fixing powers of the public 
agencies that regulate the necessarily 
monopolistic publie utility companies. 

It is widely believed that we can in 
some measure restrain the recent ad- 
vance towards a narrow concentration 
in the ownership and management of 
our corporate enterprises, and in some 
fields restore rights of individual own- 
ership of productive property, or at 
least keep corporate enterprise small 
and local so that the shareholders can 
exercise a more effective part in deter- 
mining the policies of the enterprise. 
With these ends in view there are pro- 
posals to strengthen and rigidly en- 
force our laws against monopoly, par- 
ticularly by prohibiting the price 
discriminations and price agreements 
by which monopolies are built up, and 
by withdrawing voting privileges from 
all shares owned by business corpora- 
tions. There are the taxes on the cor- 
porate store chains, designed to protect 
local and individual ownership of our 
retail shops; and there are other pro- 
posals to weight our taxes more heavily 
against large enterprises, large estates, 
and high incomes. All the contending 
political groups in this Presidential 
election year have schemes for farm 
subsidies, bounties, or loans designed 
to safeguard existing farm ownership 
or to aid tenants and sharecroppers to 
become owners. Finally, there are 
suggestions for legislation to compel 
owners of large industrial and com- 
mercial enterprises to set up schemes 
enabling employees to become share- 
holders in the enterprises or to 
have representation on the managing 
boards. 


SPECIAL LEGISLATION 


eIn conclusion, I should like to give 
briefly my own characterization of 
some of the more significant issues in- 
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volved in the present-day discussion of 
the measures described above—par- 
ticularly issues suggested by the ex- 
pressions “special” or “class” legisla- 
tion, “States’ Rights,” “attacks” on 
the Constitution or the courts, and 
“Jeffersonianisin.” 

Most legislation in reference to 
property rights is “special” in the sense 
that the obvious and immediate bene- 
fits of the legislation affect chiefly some 
particular sections of the population. 
This is inevitable; the special legisla- 
tion is justifiable, according to the 
democratic criterion, if its benefits 
flow proportionately and without great 
delay to other sections of the popula- 
tion; or if it is balanced by other legis- 
lation conferring «corresponding bene- 
fits on other sections. The direct 
advantages of a protective tariff go to 
the particular producers of the sorts 
of commodities upon which the duties 
are laid, in the higher prices that can 
be charged for the domestically pro- 
duced commodities; its burdens are 
borne by consumers of those com- 
modities. The tariff can be defended 
not by any claim that it is not special 
legislation, but only by a demonstra- 
tion that the specially protected pro- 
ducers will use their increased income 
from the increased price to pay higher 
wages to their employees; or by show- 
ing that the people as a whole benefit 
generally by the building up, under the 
protective policy, of a self-sustaining 
national economy. A Federal tax on 
oleomargarine artificially colored to 
resemble butter should not be con- 
demned because it is intended not for 
revenue but only to protect dairy 
farmers from competition by oleomar- 
garine producers, if the Federal Gov- 
ernment is also permitted to use its 
taxing power to bring special benefits 
to the numerous body of cotton agd 
wheat farmers. Federal intervention 
to protect employers in labor disputes 
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in industries producing goods that flow 
into interstate commerce seems less 
partial in its application if Federal in- 
tervention is also provided to protect 
laborers in perfecting their organiza- 
tion in those industries. Financial aid 
from government to banks and rail- 
roads is not undemocratic in a country 
where financial aids to farmers or 
home-owners is not rejected as “regi- 
mentation” and “bureaucracy.” 


Tue Jerrersonran Turory 


The issue of “States’ Rights” is 
often raised now without an under- 
standing of its historical significance 
in reference to the regulation of prop- 
erty rights. Because many of our 
forefathers, at a time when most of our 
economic enterprises were locally 
owned and managed, preferred state 
to national regulation, it does not fol- 
low that these men would have the 
same preference in a society character- 
ized by large-scale enterprise. Even 
Jefferson declared himself in favor of 
“National powers in the General gov- 
ernment for matters of National con- 
cern.” 2” Local control suited local 
enterprise; it may not at all suit the 
present scale on which we conduct 
our essential industries. Jefferson 
strongly opposed Hamilton’s plans for 
encouraging and protecting manufac- 
tures and trades in this country. “Let 
our workshops remain in Europe,” he 
said; we had better import their prod- 
ucts than their “manners and princi- 
ples.” 18 Each publicist today should 
make up his mind as to whether he 
wants us to follow Hamilton’s policy 
of large-scale industry with centralized 
government, or Jefferson’s policy of 
small-scale industry and decentraliza- 
tion in government. It seems hardly 
fair or intellectually honest to advo- 


1t Wretings (1904 ed.), Vol. I, p. 120. 
138 Writings (Ford ed., 1894), Vol. III, p. 269. 
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cate Hamilton’s views on business and 
Jefferson’s views on government. 

And how can one proclaim oneself 
to be a “Jeffersonian Democrat” and 
at the same time object to challenges 
of the exercise of judicial supremacy 
in matters of constitutional interpreta- 
tion? Jefferson vigorously and per- 
sistently opposed judicial supremacy, 
contending that the Constitution con- 
ferred no power on the Supreme Court 
to invalidate acts of Congress in mat- 
ters not affecting the judiciary alone. 
He said: 


The opinion which gives to the judges 
the right to decide what laws are constitu- 
tional, and what are not, not only for them- 
selves in their own sphere of action, but for 
the legislature and Executive also, in their 
spheres, would make the judiciary a des- 
potic branch.” 

[The constitution] intending to establish 
three departments, coördinate and inde- 
pendent that they might check and balance 
one another, has given, according to this 
opinion, to one of them alone, the right to 
prescribe rules for the government of the 
others, and to that one too, which is un- 
elected by, and independent of the Na- 
tion. ... The Constitution, on this hy- 
pothesis, is a mere thing of wax in the hands 
of the judiciary, which they may twist and 
shape into any form they please.” 

Our judges are as honest as other men, 
and not more so. They have, with others, 
the same passion for party, for power and 
the privilege of their corps.” 


This may be a wrong conception of 
the place of the judiciary in our con- 
stitutional system, but it is a funda- 
mental and characteristic conception 
in Jefferson’s theory of government. 


JUDICIAL INTERPRETATION 
OF THE CONSTITUTION. 
We run into other historical difficul- 
ties if we contend that the Executive 
2 Writings (1904 ed.), Vol. XI, p. 5l. e 


= Ibid., Vol. XV, pp. 212-2138. 
™ Ibid., p. 277. 
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and Congress show disrespect to the 
Constitution when they support meas- 
ures about whose constitutionality 
they are in serious doubt or which are 
subsequently held invalid by the Su- 
preme Court. The Constitution, in 
many of its important provisions, is 
not clear either to laymen or to the 
best of our lawyers, Presidents, or Con- 
gressmen, or even to the Supreme 
Court justices themselves. Some of 
our ablest Presidents, recognizing this, 
have taken chances with the Constitu- 
tion. President Washington signed 
the meagure creating the Bank of the 
United States despite the fact that his 
official legal adviser, the Attorney- 
General of the United States, advised 
him that the bill contravened the Con- 
stitution. Seven important enact- 
ments passed during three and a half 
years of President Wilson’s adminis- 
tration, including the first and second 
child labor statutes and the minimum 
wage measure for the District of Co- 
lumbia, were invalidated, wholly or in 
part, by the United States Supreme 
Court. The justices of the Supreme 
Court are frequently in fundamental 
disagreement with one another in their 
interpretations of the Constitution. 
They have been divided in opinion in 
over half the cases in which the Court 
has invalidated acts of Congress; and 
similar differences have prevailed in 
decisions sustaining the validity of 
Congressional statutes and sustain- 
ing or invalidating state statutes. 
Every one of the justices who has been 
in the majority in the decisions on con- 
stitutionality during the last two years 
has frequently been in the minority in 
earlier cases sustaining or invalidating 
acts of Congress. 


PRINCIPLES oF PRIVATE 
. Property Ricuts 


One further word concerning Jeffer- 


son’s attitude on the rights of private 
hd 
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property. Jefferson believed that the 
prosperity and happiness of the Amer- 
ican people would be dependent upon 
the preservation of a predominantly 
agrarian and small-scale industrial 
proprietorship. He opposed Hamil- 
ton’s policies because he believed they 
tended to a concentration of economic 
power into the hands of a small mi- 
nority of wealthy manufacturers, trad- 
ers, and bankers. If, however, a con- 
centration of ownership has already 
been accomplished, then, he declared, 
“the consequences of this enormous 
inequality producing so much misery 
to the bulk of mankind, legislators can- 
not invent too many devices for 
subdividing property.” ?? Legislators 
subdividing property are not letting 
economic matters alone. 

Private property rights are obstacles 
to progress, I believe, only when we 
fail to pursue a fair and consistent pol- 
icy in dealing with such rights; when 
those who have received and wel- 
comed governmental intervention in 
behalf of their own rights oppose an 
equivalent intervention to make rights 
secure for others; when we decline to 
discuss property rights honestly. In 
debating economic policies we should 
follow former President Hoover’s re- 
cent advice to “use words straight.” 
That means that those who have fur- 


= Writings (Ford ed.), Vol. VII, p. 35. 
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thered or countenanced centralized 
regulation and aid of certain signifi- 
cant sorts should not characterize 
other regulations and aids, intended to 
effect some redistribution of the bur- 
dens and benefits of governmental in- 
tervention, as an “abandonment of our 
heritage of liberty,” a “destruction of 
States’ Rights,” and “attack on the 
Constitution,” or “socialistic.” For- 
mer Governor Alfred Smith of New 
York has said: 


The cry of socialism has been patented 
by the powerful interests that desire to put 
a damper on progressive legislation. Fail- 
ing to meet arguments fairly and squarely, 
“special interest” falls back on the old stock 
phrase of socialism. 


Property rights do not block prog- 
ress if we deal with them on principles 
stated by Thomas Paine over a hun- 
dred and fifty years ago, when he said 
that “personal property is the effect 
of society; and it is as impossible for 
an individual to acquire personal prop- 
erty without the aid of society, as it is 
for him to make land originally”; ?3 or 
by Theodore Roosevelt thirty years 
ago, when he declared that “every man 
holds his property subject to the gen- 
eral right of the community to regulate 
its use to whatever degree the public 
welfare may require it.” 


2 Works (New York, 1895), Vol. IT, p. 840. 
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The Constitution as the Guardian of Property Rights: 


By Writ1am J. Donovan 


HEN future historians write of 

this particular period in the de- 
velopment of America, they will un- 
doubtedly refer to it as marking the 
climax of a serious struggle to preserve 
our system of government. They will 
make due allowance for the emergency 
out of which that struggle grew, for the 
distress, the bewilderment, and the 
desperate striving to achieve quick re- 
covery. They will recognize the part 
played by.politics, emotionalism, and 
demagoguery. They will admit the 
presence of ideals and sincerity. 
When all is said and done, however, 
they will find it necessary to acknowl- 
edge that the American system would 
have been threatened had some of the 
experiments and innovations been al- 
lowed to stand, and that this was pre- 
vented by the effective functioning of 
our Supreme Court. 

To grasp the significance of the TVA 
case, the AAA and related decisions, 
the Schechter case which held the 
NIRA unconstitutional, and the whole 
line of recent opinions, in which the 
Supreme Court has blocked one of the 
most dangerous attacks in our history 
on the people’s prerogatives, one must 
go back in thought for a moment to the 
days in which this Nation was born. 


Basic AMERICAN PHILOSOPHY 


Those days, like these, were tem- 
pestuous. They saw the birth not 
only of the American Republie but also 


1 Tn addition to the works cited in this article, 
the reader is referred to Nos. 6, 11, 21, 27, 60, 
104, 115, 186, 181, 259, 288, and 303 in the 
bibliography at the end of this volume of Tur 
Awnnats, for further discussion of the Woblems 
treated in this article-—Eprron’s Nore. 


of the first French Republic. In their 
turn, they were but part of an epoch 
which had found its first expression in 
England in Cromwell’s challenge to the 
Crown and in the broadening of demo- 
cratic rights and the limitation of the 
royal prerogative which were to be 
completed in the course of the two en- 
suing centuries. They had their roots 
in a new political philosophy of which 
those French thinkers and writers 
whom we have come to know as the 
Encyclopedists and’ their followers, 
notably Montesquieu, were then the 
outstanding spokesmen. This philos- 
ophy was grounded in the belief that 
freedom is the most priceless posses- 
sion of man. It had two important 
corollaries, developed in the course of 
the bitter struggle with the govern- 
mental tyranny and absolutism which 
were the heritage of the Dark Age of 
feudal Europe. 

One of these corollaries was that 
there can be no such thing as liberty for 
the great majority of people unless 
every man is secure in his right to ac- 
quire and enjoy property, doing with 
it as he pleases so long as his actions do 
not interfere with the similar rights of 
others. The second corollary was that 
for the preservation of property, and 
therefore of liberty, it is essential that 
the powers of government be held in 
check. It was out of these convic- 
tions that the great doctrine of the 
separation of governmental powers was 
developed. 

The American Revolution was of 
trgmendous importance in the develop- 
ment of these ideas, giving them for the 
first time in history concrete expression 
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in the form of a written Constitution 
and an established government. At 
the same time, this philosophy of 
liberty and the sanctity of property 
upon which liberty depends, was 
woven into every paragraph and sen- 
tence of the new American Constitu- 
tion. Indeed, because of the influence 
of the American Revolution on the de- 
velopment of this philosophy of life 
and government, and because it was in 
America alone that it was carried to its 
logical conclusions and completely ac- 
cepted and understood by all the peo- 
ple, this philosophy and its embodi- 
ment in social institutions can best be 
described as the American system. 


RESPONSIBILITY OF THE SUPREME 
COURT 


I have said that it was here alone 
that the new beliefs were completely 
and consistently acted upon. While 
the constitution of the first French Re- 
public purported to be based upon a 
division of governmental powers, it 
made no provision for the preservation 
of that division. This has been true of 
all of the constitutions, written and un- 
written, which since that time have 
sprung into existence in many coun- 
tries of the world. The only exception 
to this rule is to be found in America, 
where a unique responsibility has 
come, not from the written words of the 
Constitution but from its logical im- 
plications, to rest upon the highest 
judicial body of the Nation, the 
Supreme Court. 

The inherent “necessity that the 
Supreme Court should be charged with 
this great responsibility, while it found 
no express recognition in the Constitu- 
tion, was coming clearly to be recog- 
nized in the days when the adoption of 
the Constitution was being debated 
from one end of the land to the other. 
The ablest exponent of the new union 
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of the states, Alexander Hamilton, 
foresaw the necessity clearly, believed 
it to have been fully met by implica- 
tion in the new charter of government, 
and gave to it what may always re- 
main its most convincing exposition. 

For confirmation of these statements 
it will be worth while to turn back for a 
moment to the pages of The Feder- 
alist, that notable collection of papers 
written by Hamilton, Madison, and 
Jay after the Constitution had been 
drawn up at Philadelphia in 1787 and 
during the time when it was before the 
people of the country for their consid- 
eration. Number 78 of The Federalist 
was written by Hamilton. I shall 
quote a few paragraphs from it: 


By a limited constitution I understand 
one which contains certain specified excep- 
tions to the legislative authority; such, for 
instance, as that it shall pass no bills of at- 
tainder, no ex post facto laws, and the like. 
Limitations of this kind can be preserved in 
practice no other way than through the 
medium of the courts of justice; whose duty 
it must be to declare all acts contrary to the 
manifest tenor of the Constitution void. 
Without this, all the reservations of par- 
ticular rights or privileges would amount to 
nothing. 


Without hesitation Hamilton 
brushed aside the suggestion that to 
give this responsibility to the courts 
would be to destroy the division of 
powers and vest all authority in the ju- 
diciary. I quote again from The Fed- 
eralist: 


Nor does this conclusion [that the courts 
must declare unconstitutional laws to be 
void] by any means suppose a superiority 
of the judicial to the legislative power. It 
only supposes that the power of the people 
is superior to both; and that where the will 
of the legislature, declared in its statutes, 
stands in opposition to that of the people, 
declared in the Constitution, the judges 
ought to be governed by the latter rather 
than the former. They ought to regulate 
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their decisions by the fundamental laws 
rather than by those which are not funda- 
mental. 


Various INTERPRETATIONS POSSIBLE 


Here it will be worth while to pause 
for a moment to consider the nature of 
the judicial function, and the manner 
in which courts come to their decisions. 
It is often assumed that the reason why 
the courts should be intrusted with the 
preservation of constitutional restric- 
tions is that the interpretation of the 
Constitution is more or less an auto- 
matic process. It is believed by many 
that lawyers sufficiently skilled in their 
profession, at least those of that degree 
of ability necessary for their appoint- 
ment to the Supreme Court, have only 
to look at the words of the Constitu- 
tion in order to say whether any given 
act of Congress is constitutional or 
not. 

This is not strictly true. If you will 
examine the words of those clauses of 
the Constitution which have been of 
outstanding importance in judicial de- 
cisions, you will see that most men 
might differ within fairly broad limits 
as to their meaning. 

Take, for instance, the clause of the 
Constitution which reads: “The Con- 
gress shall have power . . . to regulate 
Commerce with foreign Nations, and 
among the several States, . . .” Most 
people would agree that the business 
which the Schechter Brothers were do- 
ing, selling in New York poultry which 
had been shipped to them from New 
Jersey across the Hudson River, did 
not seem to be interstate commerce, 
and so the Supreme Court has held. 
Most people would also agree that the 
actual shipment across the Hudson 
River, without more, would be inter- 
state commerce. But what of the 
truckers who delivered the unepened 
crates of chickens from the Hudson 
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River docks to the Schechter ware- 
house—were they engaged in inter- 
state commerce? 

Many people assume that in border- 
line questions of this kind lawyers and 
judges can in some mysterious way 
find in the general words of the Con- 
stitution some guide which is not ap- 
parent except to professional eyes. 
Lawyers and judges, however, know 
that this is not true, and many able 
expositions of this fact may be found 
in legal literature, even including some 
of the outstanding dissenting opinions 
of the Sypreme Court itself. Even the 
precedents which are laid down from 
time to time in exposition of the Con- 
stitution, while they may throw much 
light on a given problem, do not fix and 
establish for all time any particular 
interpretation of the Constitution, be- 
cause language can never be so exact 
as that, and because it is very seldom 
that any case which reaches the Su- 
preme Court is precisely similar to one 
which has gone before it. 

In order to prove to yourself that 
what I have said is true, I suggest that 
you think about some of the other 
clauses of the Constitution which have 
been the basis of far-reaching decisions 
of the Supreme Court. Take, for ex- 
ample, the provision in the Bill of 
Rights that “no person shall . . . be 
deprived of life, liberty or property, 
without due process of law...” 
What is meant by “due process of 
law”? Does it mean only that every 
person is entitled to notice, hearing, 
and an opportunity to defend himself 
before property may be taken from 
him, or does it mean that his vested 
property rights may not be interfered 
with at all? I can assure you that 
each of these interpretations of that 
clause-is entirely possible, that each of 
them has had its advocates, and that 
the clash between them has given rise 
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to an immense amount of legal litera- 
ture. 

Consider also the provision that 
“the Congress shall have Power To lay 


and collect Taxes, .... to... pro- 
vide for the . . . general Welfare of 
the United States.” As everyone 


knows, this clause was the one in ques- 
tion in the AAA decision, in which 
three justices of the Supreme Court 
dissented. 

Another important clause which has 
been the ground of many great judicial 
battles is the one which reads: “No 
State shall... pass any .,. Law 
impairing the Obligation of Con- 
tracts.” To what extent, if any, is the 
obligation of contracts impaired when 
a state adopts a law providing methods 
for the relief of persons who have be- 
come hopelessly mndepied to their 
creditors? 


FAR-REACHING IMPLICATIONS 


The conclusions which must be 
drawn from the truth that there can 
be no absolutely correct interpretation 
of any constitutional provisions are 
far-reaching. One conclusion is that 
it is vitally important that our judges 
should be statesmen in the highest 
sense of that word, and that their ac- 
tions must be based, not upon any 
legalistic process of deduction from 
written words, but upon their under- 
standing of the needs of the Nation 
and their devotion to the broad funda- 
mental principles which underlie the 
Constitution. 

The Constitution cannot be applied 
except by reference to the basic phi- 
losophy of life and government which 
gave it birth and which it was created 
to protect. We have seen that this 
philosophy is concerned primarily with 
personal liberty, that it postulates as 
necessary to the preservation of that 
liberty the right of every man to be 
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secure in the enjoyment of his prop- 
erty, and that further, if property is to 
be safe, government must be limited, 
and the salutary division of its powers 
among the legislative, executive, and 
judicial branches must be maintained. 
The development of the Supreme 
Court’s responsibility to review Con- 
gressional legislation, whether Federal 
or state, has grown inevitably out of 
the logic of these fundamental as- 
sumptions concerning society. This 
growth, reflected most early in the 
writings of Hamilton, was further con- 
tributed to by the Supreme Court it- 
self during the long period of nearly 
four decades in which the genius of 
John Marshall guided its destinies. 


SUPREME COURT AS GUARDIAN 
OF THE CONSTITUTION 


Before passing on to a consideration 
of Marshall’s work, however, I shall 
point out briefly some of the more ob- 
vious reasons why the guardianship 
of the Constitution is best intrusted 
to the judiciary, despite the freedom 
of action, within certain limitations, 
which that branch of government en- 
joys. The words of Hamilton in The 
Federalist are again appropriate, and 
I quote from them further: 

. The judiciary is beyond comparison 
the weakest of the three departments of 
power; . . . it can never attack with suc- 
cess either of the other two; and... all 
possible care is requisite to enable it to 
defend itself against their attacks... . 
Though individual oppression may now 
and then proceed from the courts of justice, 
the general liberty of the people can never 
be endangered from that quarter; . . 

Hamilton dwelt at length upon the 
necessity that justices of the Supreme 
Court should hold office during good 
behavior, that is, in most cases for life, 
and that they should be protected 
againsé the abolition of their offices 
and against indirect attack by the re- 
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duction of their compensation. In so 
doing, he made plain the underlying 
reasons why the great responsibility of 
which we have spoken must inevitably 
lie in the hands of the Supreme Court. 
By granting secure tenure of office to 
judges, it is possible to elevate them 
above the stress of momentary sec- 
tional, factional, and party interests, 
and leave them independent to apply 
the broad fundamental principles on 
which our government rests to each 
individual case. Such independence 
is not possible either to the executive 
or to the legislative branches, which 
are subject to the influence of political 
moods. One further quotation from 
Hamilton is necessary at this point. 
He said in The Federalist: 


This independence of the judges is 
equally requisite to guard the Constitution 
and the rights of individuals from the 
effects of those ill-humors which the arts 
of designing men or the influence of par- 
ticular conjunctures sometimes disseminate 
among the people themselves, and which, 
though they speedily give place to better 
information and more deliberate reflection, 
have a tendency, in the meantime, to occa- 
sion dangerous innovations in the govern- 
ment, and serious oppressions of the minor 
party in the community. 


Cuter Justice MARSHALL’ S OPINION 


As I have said, these principles were 
first actually embodied in the constitu- 
tional law of the country by Chief 
Justice Marshall. I shall read a few 
excerpts from his opinion in Marbury 
v. Madison, which stated that Con- 
gress could not constitutionally confer 
upon the Supreme Court itself the 
original power to compel certain acts 
by the President of the United States. 
Some of Marshall’s words are as fol- 
lows: 


The powers of the legislature are defined 
and limited; and that those limits fay not 
21 Cranch 187 (1803). 
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be mistaken or forgotten the Constitution 
is written. To what purpose are powers 
limited and to what purpose is that limita- 
tion committed to writing, if these limits 
may, at any time, be passed by those in- 
tended to be restrained? The distinction 
between a government with limited and 
unlimited powers is abolished if those limits 
‘do not confine the persons on whom they 
are imposed, and if acts prohibited and acts 
allowed, are of equal obligation. It is a 
proposition too plain to be contested, that 
the Constitution controls any legislative 
acts repugnant to it; or that the legislature 
may alter the Constitution by an ordi- 
nary act. 

Between these alternatives there is no 
middle ground... 

It is, emphatically, the province and duty 
of the judicial department to say what the 
law is. Those who apply the rule to par- 
ticular cases, must of necessity expound and 
interpret that rule... . 

Those, then, who controvert the princi- 
ple, that the Constitution is to be consid- 
ered, in court, as a paramount Jaw, are 
reduced to the necessity of maintaining 
that courts must close their eyes on the 
Constitution, and see only the law. This 
doctrine would subvert the very foundation 
of all written constitutions. ... 

. . . It would be giving to the legislature 
a practical omnipotence, with the same 
breath which professes to restrict their 
powers within narrow limits. It is prescrib- 
ing limits, and declaring that those limits 
may be passed at pleasure. 


Derense Acainst Excessive Gov- 
ERNMENTAL POWER 


Chief Justice Marshall is often sup- 
posed to have been an exponent of a 
strong national government. This is 
not strictly true. If you examine the 
most important decisions which were 
made while he was Chief Justice of the 
Supreme Court, the great majority of 
which he himself wrote, you will see 
that he was rather the defender of what 
we have referred to as the American 
system of government. He believed 


that the inalienable human rights of 
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life, liberty, and property are to be pre- 
served only by jealous guardianship 
against the inordinate growth of gov- 
ernmental power, whether Federal or 
state. 

It so happened that in most of these 
cases the issue was whether state gov- 
ernments could deprive persons of 
property rights which had come to be 
settled and relied upon. Without 
hesitation Marshall assumed the re- 
sponsibility which lay upon him as a 
member of the Supreme Court to de- 
clare’ such actions of state legislatures 
invalid. On superficial examjnation, 
therefore, it would ‘seem that he was 
extending the power of the National 
Government; but a thorough reading 
of the cases will, I believe, convince any 
thinking person that this was not the 
case, and that had Congress attempted 
similar usurpations of authority, its 
acts would likewise have been struck 
down. 

It was only to the extent necessary 
to preserve the division of govern- 
mental powers and legislative respect 
for human liberty as it is inextricably 
intertwined with property rights, that 
Marshall may be said to have favored 
a strong central government; and such 
an interpretation would itself be in- 
accurate, for it was not a strong central 
government which Marshall felt to be 
necessary, but a national judiciary 
strong enough to fulfill the obligations 
which rested upon it in the preserva- 
tion of the American system of govern- 
ment. In short, it was necessary that 
the power of the Supreme Court be 
thoroughly established to the end that 
it might fully discharge its duties. 

You will see, if you read the out- 
standing cases which were decided by 
the Marshall court, that they were 
deeply concerned with the developing 
commercial institutions of the new 
country. Thus, in the case of Mc- 

*4 Wheatgn 316 (1819). 
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Cullough v. Maryland, the Court pro- 
tected the new national bank, really a 
private financial institution, against 
taxation by the states, where that taxa- 
tion might have driven it out of ex- 
istence. Again, in the famous Dart- 
mouth College case, it held that states 
might not alter the provisions of char- 
ters which they had granted to corpo- 
rations, because to do so,in the opinion 
of the Court, would be to impair the 
obligation of contracts. This latter 
rule has been relaxed by subsequent de- 
cisions of the Supreme Court and has 
been further limited by the practice of 
reserving the power to amend such 
charters in the laws under which they 
are granted. If this means that it was 
the judgment of men who came after 
Marshall that he had gone too far in his 
zeal to defend the basic institutions of 
property, it does not mean that Mar- 
shall’s underlying assumption as to the 
importance of the human right of prop- 
erty was erroneous. 


CHANGES IN Form oF Property 


It might be added that as times 
change, different forms of property 
come into conflict. Marshall was de- 
fending forms of property which at 
that time were in urgent need of pro- 
tection so that they might establish 
themselves and make their due con- 
tribution to society. The corporation 
was a comparatively recent social in- 
vention, and property in corporations 
was gradually supplanting property in 
great landed estates. 

Marshall’s successor as Chief Justice 
of the Supreme Court was Roger B. 
Taney, who headed the Court, except 
for one brief interruption, almost to the 
end of the Civil War. Taney was a 
sincere believer in the old form of prop- 
erty, still dominant in the institutions 
of theeSouthern States, and viewed 
with some disapproval the growth of 
the newer and more liquid-types of 
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property, typified by corporations, 
which were developing more rapidly in 
the industrial North. It is for this 
reason also that some of Marshall’s 
earlier opinions were limited in their 
application by the Supreme Court it- 
self, 

Other well-known decisions of the 
Marshall court which gave elbowroom 
to the developing commerce of the 
country and protected it against gov- 
ernmental action which might well 
have destroyed it, were: Gibbons v. 
Ogden,* which prevented state govern- 
ments from regulating interstate and 
foreign commerce even though Con- 
gress, which under the Constitution 
has the power of such regulation, had 
not yet decided to exercise that power; 
Brownv. Maryland,’ which determined 
that interstate commerce did not end 
until the packages shipped in interstate 
commerce had been broken open, so 
that states might not tax such goods 
until after the opening of the packages; 
and Craig v. Missouri,® which forbade 
the states to issue notes for borrowed 
money and permit the circulation of 
those notes as currency. 

Marshall’s determination to estab- 
lish the power of the Supreme Court 
sufficiently to preserve property rights 
against destruction by governmental 
usurpation was reflected in the decision 
of Martin v. Hunter's Lessee,” in which 
it was declared that where Federal 
questions were involved in cases de- 
cided by the highest state courts, these 
cases might be reviewed by the 
Supreme Court. 

Tf some of John Marshall’s decisions 
appear to us today to be unduly restric- 
tive of legislative power, it must be re- 
membered that the assumptions upon 
which they were based are fundamen- 


t9 Wheaton 1 (1824). 
512 Wheaton 419 (1827). 
°4 Peters 410 (1830). 

11 Wheaten 304 (1816). 
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tally correct and are vitally important 
to the preservation of all the things 
which the American people consider of 
greatest value. As I have said, the 
interpretation of the Constitution is 
not an automatic process, and this 
means that it is a human process, and 
all human judgments are subject to 
some degree of error. Our American 
system is based, not upon the proposi- 
tion that our judges are infallible, but 
that by reason of their special training, 
because of the rigorous processes of 
selection to which candidates for a 
place in,the supreme tribunal are sub- 
jected before appointment, and be- 
cause of their detachment from tem- 
porary political stresses, they are of all 
men best fitted to hold the government 
to the course which all are agreed it 
should follow. 


DEFENSE or PROPERTY IN LAND 


It is interesting to observe that in so 
far as Marshall’s decisions were modi- 
fied in any way by his successor, Taney, 
their fundamental assumption that 
government must be prevented from 
destroying personal and private rights 
was left substantially untouched. The 
Court under Taney was concerned 
rather with the protection of a different 
type of property, namely, property in 
land; and if it tended to show less con- 
cern than did the Marshall court for 
fluid property in the form of corpora- 
tions, it was to the end only that fixed 
and static property in the form of land 
should be given preference; and the 
Taney court did not abandon the new 
forms of property to the ravages of un- 
controlled legislative and executive 
power, but, rather, limited it where it 
came into conflict with the old institu- 
tions of the South. 

indeed, it was in the course of this 
struggle between two forms of prop- 
erty rights, a struggle which it was 
beyond the power of the Supreme 
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Court itself to resolve and which ulti- 
mately led to the Civil War, that some 
of the decisions most important to the 
liberties of Americans were made. 
Thus, the writ of habeas corpus, that 
unparalleled safeguard of physical 
liberty, was immeasurably strength- 
ened in the period when the Court, 
influenced by Taney’s Southern sym- 
pathies, was endeavoring to curb the 
absolute power being asserted by the 
Northern armies in the border states 
at the outbreak of the Civil War. 
Indeed, it was in the famous Dred 
Scott decision,’ in which Chief Justice 
Taney made a last desperate effort to 
preserve the Southern institutions in 
which he sincerely believed, and which 


were closely intertwined with the tra-’ 


. ditional property rights of landed pro- 
prietors, that the clause of the Consti- 
tution which prevents deprivation of 
property without due process of law 
was first interpreted as a restraint 
upon the legislative branch of govern- 
ment. 


Burners oF PROTECTION OF 
Proverty Rieuts 


Space does not permit, nor has it 
been my purpose in this discussion to 
review the development of constitu- 
tional law throughout the history of 
the Court. Many of the cases for 
which a groundwork was laid by 
Taney’s interpretation of due process 
of law are intensely interesting, and it 
would be well worth while to take 
some of them and show how, in the 
preservation of property rights, the 
Court has made possible the tremen- 
dous development of industry and 
commerce which has made the United 
States the most prosperous nation in 
the world. It would be possible to 
show at the same time that the protec- 
tion of industrial property has been 
but one aspect of the protection of 


£ Dred Sgott v. Sandford, 19 Howard 393 
(1857). 
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human property in general and the 
multitude of human rights which de- 
pend on the opportunity for each man 
to acquire personal independence and 
security. 

The fact that Supreme Court de- 
cisions have in some instances resulted 
in constitutional amendments, making 
possible governmental action which 
the Supreme Court had declared for- 
bidden, does not in any way reflect ' 
upon the propriety of those decisions; 
and the very fact that methods are 
provided whereby the Constitution 
may be amended bears testimony to 
the necessity of adhering to the origi- 
nal form of the fundamental charter 
until a sufficient number of people 
have clearly declared by amendment 
that particular new proposals do not 
violate the underlying tenets of the 
American philosophy of government. 


RELATION OF LIBERTY TO 
Prorrerry Ricuts 


Let us return to this question of 
the relation between liberty and prop- 
erty rights. Take the liberty of the 
farmer. As Hamilton put it, in Num- 
ber 79 of The Federalist, “In the gen- 
eral course of human nature, a power 
over a man’s subsistence amounts to 
a power over his will.” How many 
farmers who have been forced to look 
to the Federal Government for finan- 
cial aid in recent years have felt fully 
free to express their political opinions 
during that time? But it is not only 
political liberty that is in question. 
What of the farmer’s right to do as he 
sees fit with his land—to make those 
judgments about his own business 
which he himself, above all men, is 
most fitted to make because he is in 
closest contact with the soil? This is 
a property right, but its preservation 
also spells the farmer’s liberty. What 
of his right to market the produce of 
his land at the time and for the prices 
and in the quantities that he sees fit? 
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These are property rights upon which 
his whole independence ultimately 
depends, 

The position of those who work for 
wages is no different. Their liberty of 
contract, which is the right to work at 
whatever occupation and for whatever 
employer they see fit, and to leave his 
services when greater opportunities 
open in other lines of work, is essen- 
tially a property right. The wage 
earner has a vested interest as well in 
a stable currency and a balanced gov- 
ernmental budget which is necessary 
to such a currency, in order that the 
savings which he accumulates and 
which he counts upon to protect him 
in times of illness and in old age may 
not be destroyed. 

The vast number of home owners in 
this country know that their most 
precious liberties depend in great 
measure upon the guarantees which 
the American Constitution has thrown 
about the home. A man’s home is 
truly his castle, where he is safe from 
intrusion by the lawbreaker and by 
government alike. 


ATTITUDE OF THE AMERICAN PEOPLE 
I believe that the American people 
fully realize these truths. I believe 
that the American people fully under- 
stand the rôle which the Supreme 
Court of the United States has played 
in protecting these principles. 
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If those who have assailed the Court 
really believe what they say they be- 
lieve—that the Supreme Court is the 
branch which has been guilty of usur- 
pations—let them consider the recom- 
mendations of the framers of the 
Constitution, made with a view to the 
protection of the legislative branch 
against the remote possibility of judi- 
cialencroachment. Let them read the 
words of Hamilton in Number 81 of 
The Federalist: 


It may in the last place be observed that 
the supposed danger of judiciary encroach- 
ments on the legislative authority, which 
has been upon many occasions reiterated, is 
in reality a phantom. Particular miscon- 
structions and contraventions of the will of 
the legislature may now and then happen; 
but they can never be so extensive as to 
amount to an inconvenience, or in any 
sensible degree to affect the order of the 
political system. This may be inferred 
with certainty, from the general nature of 
the judicial power; from ‘the objects to 
which it relates; from the manner in which 
it is exercised; from its comparative weak- 
ness, and from its total incapacity to sup- 
port its usurpations by force; and the in- 
ference is greatly fortified by the considera- 
tion of the important constitutional check 
which the power of instituting impeach- 
ments in one part of the legislative body, 
and of determining upon them in the other, 
would give to that body upon the members 
of the judicial department. This is alone a 
complete security. 
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Personal Liberty* 
By Jonn W. McCormack 


OR many years, millions of immi- 

grants have passed under the pro- 
tective arm of that mighty lady of 
freedom, The Statue of Liberty. To 
these millions, many of whom had 
been oppressed, persecuted, and har- 
ried by religious intolerance and racial 
prejudice, she offers a refuge where the 
inalienable rights of man prevail. 
With manifestations of American 
progress surrounding her, she stands as 
a symbol of man’s most cherished con- 
cept, the exercise of his natural and 
acquired capabilities without fear of 
arbitrary restraint. To us she stands 
as a monument to our forefathers who 
left their native land to come here, 
where, once free from the shackles of 
tyranny, they resolved to establish a 
system of government that would for- 
ever define and preserve those rights 
which are inherent in man—the right 
to life, liberty, and the pursuit of hap- 
piness. These are the rights, the free 
exercise of which constitutes personal 
liberty. 

Let us briefly trace the nature and 
the origin of these rights in order that 
we may better understand the neces- 
sity for a government such as ours, 
which protects and administers the 
exercise of them in a manner harmo- 
nizing .with the proper enjoyment by 
all. 

Personal liberty means the freedom 


* In addition to works cited in this article, the 
reader is referred to the Report of the Special 
Committee Investigating Un-American Activi- 
ties, John W. McCormack, chairman, Report 
No. 153, 74th Cong., 1st Sess.; Norman Wilde, 
The Ethical Basis of the State, Princeton: Prince- 
ton University Press, 1924; and Nos. 21, 67, 
86, 261, and 289 in the bibliography at the efid 
of this volume of Tue ANnnats.—Enitor’s 
Nore. ` 
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of the individual to exercise within 
reasonable limits those rights which 
are inseparable from his nature as a 
rational and responsible being. Such 
rights, in the American philosophy of 
government, are inherent—not a grant 
of the state, but accrue to each indi- 
vidual together with his human na- 
ture. Before the state makes us citi- 
zens, God makes us men. Gifted with 
the wonderful powers of locomotion, 
sight, and hearing, complemented by 
the Godlike faculties of intellect and 
will, man is being urged constantly by 
a rational instinct and through social 
necessity to seek association with be- 
ings similarly endowed. The right to 
live, to go and come where and when 
he chooses, to speak and be heard, to 
hear his fellow man, all afford an op- 
portunity to secure the advantages of 
association essential to the exercise 
and development of his natural facul- 
ties. To be checked or even unduly 
restrained in the exercise of these men- 
tal and physical capacities with which 
he is vested would subject him to a life 
of ignorance, frustration, and despair. 


Tue INDIVDUAL IN Society 


Thus in response to a natural urge 
and by means of those powers which 
he is free to employ, man joins his fel- 
low beings in society. That is the 
meaning of Aristotle’s celebrated dic- 
tum: “Man is by nature a political 
animal.” 

The welfare and progress of many 
such individuals assisting and being 
assisted in the development and the 
proper enjoyment of their natural 
faculties, and harmoniously striving 
for the general welfare, is the true pur- 
pose of civil society. Obviously the 


PERSONAL LIBERTY 


individual must be free to exercise his 
natural rights in order to participate in 
the benefits derived from such asso- 
ciation. In society the individual’s 
rights are predicated on his duty to 
respect the rights of his fellow mem- 
bers. Each member retains his nat- 
ural rights, but his exercise of them is 
subject to similar rights which exist in 
his fellow men. Hence liberty involves 
obligations and duties, as well as rights 
and privileges. 

In the struggle for individual success 
there is the danger that man will be- 
come unreasonable and intemperate in 
his demands, and ignore his duty to 
respect the rights of others. Self- 
interest is a powerful mainspring of 
action—more powerful in the private 
individual than his regard for common 
welfare, which is a vaguer concept. 
For this reason, society must be pro- 
_ tected against any inordinate exercise 

of the individual’s rights. This entails 
the necessity for some concrete au- 
thority to direct and compel, if need 
be, a proper order of things and con- 
duct. The recognition and the preser- 
vation of man’s natural rights, pro- 
hibiting the abuse and regulating the 
exercise of them in accordance with 
truth and social justice, are the funda- 
mental duties of a good government. 

The steady and tireless efforts of 
humanity to realize a government es- 
tablished on these principles consti- 
tutes the history of mankind. 

We cannot ignore the many contri- 
butions to the advancement of these 
ideals which were made by the various 
tribes, races, and nations which in- 
habited this earth in the past, but we 
must pass on to those events which 
are more germane to the history of our 
own government. 


Encrish Guarantizs or Ricuts 


The first definite step forward in this 
great struggle which was later to in- 
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fluence the minds of the framers of our 
Constitution, was taken as early as 
1215 when the Barons of England 
forced their King to sign the Magna 
Charta. It was solemnly pledged in 
this historic charter that 

no freeman shall be taken or imprisoned or 
be disseized of his freehold or his liberties 
or his free customs or be outlawed or exiled 
or otherwise destroyed but by the lawful 


judgment of his peers or by the law of the 
land. 


This document, embodying rights that 
were most precious to man, was so un- 
justly evaded and often ignored that 
its intended purpose—the effective 
protection of those rights which it rec- 
ognized—was frustrated. 

The numerous wolations and cir- 
cumventions of these rights by the 
Crown were disclosed and remedied by 
the Bill of Rights, another step to- 
wards emancipation. This bill passed 
Parliament in 1688. It reasserted the 
rights recognized by the Magna 
Charta and specifically pointed out the 
occasions of their violation by the 
Crown. 

These two instruments of English 
law—the former recognizing the guar- 
anteed rights of Englishmen, the latter 
pointing out the futility of recogni- 
tion without assurance of protection 
against the usurpations of an unjust 
government—may properly be de- 
scribed as the framework around 
which modern constitutional govern- 
ment has been built. 


DECLARATION oF INDEPENDENCE 


These fundamental principles of 
freedom, which we have shown that 
man by his very nature possesses, true 
enjoyment of which he had never real- 
ized, were enlarged and further clari- 
fied in the Declaration of Independ- 
quce, the instrumentality by which the 
colonists proclaimed to the world their 
freedom. This was not a forced or 
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transitory recognition to be disre- 
garded at the first opportunity, as was 
the Magna Charta. The Barons who 
obliged King John to sign under the 
oaks at Runnymede were vindicating 
certain rights which they claimed as 
Englishmen, and which had been 
guaranteed by previous grants. The 
drafters of the American Declaration 
struck deeper into eternal truth. 
They laid claim to the liberties therein 
immortalized, not because they were 
derived from specific previous grants 
of any parliament, but because they 
belong to all men in virtue of their hu- 
man nature. They.descend net from 
any human institution but from the 
Creator. That was the electrifying 
challenge flung into the teeth of a 
monarchical age by thirteen insignifi- 
cant colonies strung along the Atlantic 
seaboard. That is what makes July 
4, 1776 forever memorable in the his- 
tory of political science. It marked 
the daring and spontaneous expression 
of the hopes and desires carried in the 
hearts of those hardy pioneers who 
had suffered untold privations in order 
that they might live and prosper in the 
true enjoyment of personal liberty. 


ORIGIN OF THE CONSTITUTION 


These men were now free to estab- 
lish a system of government that 
would protect those rights for them- 
selves and their posterity. Joyful in 
the possession of liberty, fearful of its 
loss, they next labored to bring forth 
the greatest document insuring the 
perpetuity of a government that was 
ever devised in the history of mankind 
—the Constitution of the United 
States. 

This immortal document, America’s 
greatest contribution to ordered lib- 
erty, truly protects the enjoyment of 
all those rights for which past genera- 
tions had so courageously fought. 
Under it a government by the consent 
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of the governed was established. Its 
framers, inspired with almost Divine 
wisdom, provided for a dual system of 
control whereby those powers not 
vested in the Federal Government re- 
mained in the states. They took pre- 
cautions to prevent undue control 
from being vested in any one group by 
dividing the powers of the government 
among the legislative, executive, and 
judicial branches. This division, with 
its reciprocal checks and balances, 
guarantees the proper enjoyment of 
the exercise of personal liberty. 

But to make this personal liberty 
the more secure, the first ten amend- 
ments were added., This addition, 
called the Federal Bill of Rights, guar- 
antees freedom of religious conscience, 
the right to freedom of speech and of 
the press, sanctity of the home and 
family life, the right to a trial by jury, 
the protection of property, and other 
fundamental human rights necessary ` 
for “life, liberty, and the pursuit of 
happiness.” In this discussion we will 
consider the First, Fourth, and Fifth 
Amendments and the administration 
of them in the light of man’s natural 
destiny. 


Freepom or RELIGION 


The First Amendment of the Con- 
stitution provides, in part, “Congress 
shall not pass any Jaw respecting the 
establishment of a religion or prohibit- 
ing the free exercise thereof.” 

By the provisions of this amend- 
ment each citizen is free peaceably to 
enjoy his or her particular mode of 
worship without interference. This 
freedom enables all citizens to pursue 
their quest for spiritual happiness in 
the manner they deem most suitable. 
Their religious beliefs are held sacred 
and inviolate. 

But this guarantee does not operate 
to permit the commission of acts under 
the guise of religious beliefs which tend 
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to injure the health, the safety, or the 
morals of the public. Government 
would be negligent in its duties to di- 
rect and compel, if necessary, its citi- 
zens in the proper exercise of their 
rights if it were to permit such con- 
duct. The general welfare would be 
disregarded and wholesale corruption 
would result. 

Religious freedom is properly inter- 
preted in the case of Reynolds v. 
United States, where the court in its 
opinion quotes with approval the pre- 
amble to a Virginia Statute? which 
states 


that to suffer the civil magistrate to intrude 
his powers into the field of opinion, and to 
restrain the profession or propagation of 
principles on supposition of their ill tend- 
ency is a dangerous fallacy which at once 
destroys all religious liberty . . . it is time 
enough for the rightful purposes of civil 
government for its officers to interfere when 
the principle breaks out into overt acts 
against the peace and good order. 


Hence it can be readily understood 
that the guarantee of religious freedom 
does not allow the practice of acts such 
as bigamy and polygamy, which are 
recognized by the general consent of 
the Christian world to be injurious to 
the public good. This is no deroga- 
tion of religious conscience, any more 
than would be the prohibition for cer- 
tain groups in their ceremonies to offer 
up human sacrifice. For to permit 
such acts would be to permit every 
citizen to become a law unto himself, 
and government would exist in name 
only. 


FREEDOM OF SPEECH 


Another safeguard of personal lib- 
erty is found in the First Amendment, 
wherein it is stated that Congress may 
not pass any law abridging the free- 
dom of speech. 


198 U. S. 163 (1878). ° 
212 Hennings Stat. 84. 
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Freedom of speech is one of the key- 
stones upon which the American con- 
ception of personal liberty is founded. 
It is the effective medium through 
which the people express their 
thoughts and desires. It is only in a 
true democracy that the exercise of 
such a powerful right can be fully en- 
joyed. This fact may be appreciated 
by observing how the rulers of cer- 
tain nations of the world have sup- 
pressed or greatly limited the exer- 
cise of it. 

To what extent does the constitu- 
tional guarantee protect freedom of 
speech? That iteis only a protection 
from governmental’ suppression is 
clearly evident. There are innumera- 
ble instances where the individual is 
deprived of the opportunity to express 
his thoughts through denial of facili- 
ties which are rightfully under the con- 
trol of another. This cannot be con- 
sidered as a deprivation of his right to 
speak, in the constitutional sense. 
The Constitution guarantees freedom 
of speech but does not provide that all 
agencies, public and private, shall be 
equally available to every citizen. 

It was never contemplated that this 
provision of the Constitution should 
be a license to slander. This is an 
abuse of the right to free speech. 
What is guaranteed is liberty with re- 
sponsibility. A government which 
does not protect its citizens with 
proper laws from scurrilous attacks 
upon their character and reputation 
has failed to recognize one of its para- 
mount duties to the nation. In the 
exercise of any right, citizens must be 
compelled to respect the equal rights 
of their fellow citizens. And the right 
to one’s character is as precious as his 
title to property. The insidious and 
reckless exercise of speech, capable as 
ig is of destroying character and repu- 
tation of the individual, will ultimately 
undermine that bedrock without 
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which no orderly government can 
exist—the sanctity of the home. 

The proper interpretation of the 
constitutional guarantee of the free- 
dom of speech was expressed by the 
Supreme Court of the United States in 
the case of Stromberg v. California? 
This case declared unconstitutional a 
California Statute which upon its face 
destroyed free speech by prohibiting 
the opportunity to exercise it. The 
Court in its opinion stated: 


The maintenance of the opportunity for 
free political discussion to the end that 
government may be responsive to the will 
of the people and that changes may be 
obtained by lawful means, an opportunity 
essential to the security of the Republic, is 
a fundamental principle of our constitu- 
tional system. 


This declaration of the Court cannot 
be interpreted to mean that govern- 
ment is denied the right to punish 
those who indulge in pernicious utter- 
ances tending to incite to its overthrow 
by force and violence. The Constitu- 
tion provides for orderly change when 
deemed necessary in the American sys- 
tem of government. It cannot rea- 
sonably be said that the framers of the 
Constitution intended to deny to the 
government which they established 
the right to protect its very existence 
from such illegal attacks. If those in- 
terests inimical to our system of gov- 
ernment were permitted to incite the 
people to rise with force and violence 
and overthrow the properly consti- 
tuted authority, the result would be 
the loss of those very rights for the 
protection of which the Constitution 
was enacted. It would ultimately re- 
sult in chaos. Any such movement, 
regardless of its nomenclature or ob- 
jective, is beyond the pale of consti- 
tutional immunity. Legislation de- 
signed to curb conduct abhorrent tg 
our institutions or subversive of 

2283 U. S. 359 (1931). 
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democracy is legislation for the protec- 
tion of the natural rights of man. 


FREEDOM oF THE Press 


Another basic right safeguarded by 
the First Amendment is the freedom 
of the press. The exercise of this right 
is as essential to the success of democ- 
racy as is freedom of speech. It pro- 
vides the means for uniting the many 
individuals who make up this nation 
into that solid mass of lovers of true 
liberty—the American people. The 
press is the guardian and the inter- 
preter of the people, translating their 
hopes and desires into the laws of the 
land. 

The Court has always been the 
zealous watchman of this right. It 
has repeatedly asserted that the guar- 
antee respecting the exercise of this 
right is one of the great corner stones 
of personal liberty. In Near v. Min- 
nesota,* the Court declared it was be- 
yond the power of the state to enjoin 
the publication of a newspaper on the 
ground that it was a public nuisance. 
hh its opinion, freedom of the press was 
described as “immunity from previous 
restraint.” So also it was recently de- 
cided in the case of Grosjean v. The 
American Press Company * that a dis- 
criminatory tax which might tend to 
regulate or destroy the press was un- 
constitutional. 

But as freedom of speech is subject 
to reasonable limitations, so also is the 
freedom of the press. Since libel is 
nothing more than slanderous state- 
ments appearing in writing, such in- 
jurious license is likewise prohibited as 
an abuse of the freedom guaranteed 
under our Constitution. It is the 
duty of the press to respect the rights 
of others and refrain from publishing 
libelous statements. Libel is the 
abuse of liberty of printing, and not 


4283 T S. 697 (1981). 
© 56 Sup. Ct. 444 (1936). 
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freedom of the press. The Constitu- 
tion was never intended to shield those 
who indulged in such destructive prac- 
tices. 

There are certain definite limita- 
tions to freedom of the press which are 
necessary for the general welfare of the 
Nation. The government must have 
the authority to prevent actual or 
covert interference with the recruiting 
of men into service in the time of war. 
Similarly, the state may justly forbid 
the publication of information which 
should, for the best interests of the 
country, remain secret. There is a 
further qualification of this right. 
Freedom which the press enjoys under 
constitutional guarantee does not per- 
mit it to incite to rebellion against the 
properly constituted authority. 

It was quite definitely decided in the 
case of Gitlow v. New York 8 that the 
freedom of the press must not be 
abused. The Court, in upholding the 
conviction of the defendant who had 
been charged with criminal anarchy 
for publishing a manifesto urging open 
rebellion, stated: 


It is a fundamental principle, long 
established, that the freedom of speech and 
the press which is secured by the Constitu- 
tion does not confer an absolute right to 
speak without responsibility, whatever one 
may choose, or an unrestricted and un- 
bridled license giving immunity for every 
possible use of language and preventing the 
punishment of those who abuse this free- 
dom (cases cited). Reasonably limited, it 
was said by Story in the passage cited, this 
freedom is an inestimable privilege in a free 
government; without such limitation, it 
might become the scourge of the Republic. 


The primary duty of government is 
to protect its citizens in the proper 
exercise of their rights. Laws which 
forbid acts which imperil the safety of 
government are not derogatory to a 
rational concept of personal liberty. 


"268 U. S. 666, 667 (1925). 
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To hold otherwise would be to encour- 
age the destruction of government and 
the loss of all the sacred rights which 
it protects. 


PROTECTION FROM UNREASONABLE 
SEARCH .AND SEIZURE 


The Fourth Amendment protects 
the right of the people to be secure in 
their persons, houses, papers, and 
effects against unreasonable searches 
and seizures. The scope of this 
amendment has been the subject of 
considerable litigation, too numerous 
and varied to mention here. A very 
excellent description of the rights 
guaranteed by this amendment is 
given in the case of Weeks v. United 
States,’ where in the course of its opin- 
ion the Court said: 


The protection reaches all alike and the 
duty of giving to it force and effect is 
obligatory upon all intrusted with the en- 
forcement of the Federal Laws. The 
tendency of those who exercise the criminal 
laws of the country to obtain conviction by 
means of unlawful seizures and enforced 
confessions, the latter often obtained after 
subjecting innocent persons to unwarranted 
practices destructive of rights secured by 
the Federal Constitution, should find no 
sanction in the judgment of the courts 
which are charged at all times with the 
support of the Constitution and to which 
people of all conditions have the right to 
appeal for the maintenance of such 
fundamental rights. 


PROTECTION OF LIFE AND 
PROPERTY 


The Fifth Amendment provides for 
the protection of the person and prop- 
erty of the citizens. Here again, as in 
the exercise of other basic rights, the 
general welfare of the Nation must be 
considered. Hence, it is commonly 
recognized that under certain specific 
circumstances citizens may be de- 
prived of their lives and property, 


7932 U. S. 392 (1914). 
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either as penalty for crime or in emer- 
gencies, as a necessary means for safe- 
guarding the general welfare of the 
Nation. Even then, however, it can- 
not be done without due process of 
law. 

This constitutional guarantee of due 
process was very clearly defined by 
Daniel Webster in his argument de- 
livered in the Dartmouth College 
case8 Webster stated: 

By the law of the land is most clearly 
intended the general law, a law which hears 
before it condemns, which proceeds upon 
inquiry, and renders judgment only after 
trial. The meaning is, that every citizen 
shall hold his life, liberty, property, and 
immunities under the protection of the 
general rules which govern society. 

These are the constitutional protec- 
tions which safeguard the most im- 
portant phases of personal liberty. 


GOVERNMENT AS A SAFEGUARD 
or Personar Ricuts 


The growth and development of our 
Nation from a group of small commu- 
nities to the most powerful country in 
the world must be attributed to the 


ability and genius of its citizens, - 


guided, protected, and supported by a 
just government. From all over the 
world people of different tongues and 
various beliefs have come to these 
shores where they may enjoy those 
rights which are so vital to man’s hap- 
piness. Under our system of govern- 
ment they have found personal liberty 
in a manner and to an extent as nearly 
complete as man’s imperfections will 
allow. Here industry, science, art, 
education, and religion have flourished 
under the gis of a government which 
recognizes the existence of natural 
rights in each citizen and endeavors to 
direct the exercise of them to the at- 
tainment of the greatest common 
good. , i 


84 Wheat: 627 (1819). 
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As members of a social order we 
should recognize the rights of others. 
As citizens of this great Nation we 
should appreciate the freedom it con- 
fers to exercise our rights, conscious 
always of our duty to respect similar 
rights in others. 

The solemn duty of government to 
direct and compel, if necessary, a mu- 
tual respect for the rights of others 
must not be ignored. It will be only 
when our government fails in its duty 
to prevent the abuses of personal lib- 
erty, and permits those who would ig- 
nore the rights of others to confuse 
license with constitutional freedom, 
that we need fear the loss of our in- 
alienable rights. Democracies decay 
from the head downwards. 


Democracy ESSENTIAL TO 
PERSONAL LIBERTY 


The determined efforts of an organ- 
ized minority should not be permitted 
to undermine the constitutional safe- 
guards which not only guarantee but 
protect the personal liberty of our 
people. The possession and enjoy- 
ment of personal liberty are dependent 
upon the existence of democratic proc- 
esses of government. Under any 
other form of government, personal 
liberty exists through mere sufferance 
of the individual or group who have 
usurped: the sovereign powers which 
rightfully and inherently belong in the 
people. 

Without recourse to history, a 
glance at some of the existing forms of 
government indisputably shows that 
personal liberty as a right exists only 
in a democracy. The results in any 
form of dictatorship, whether com- 
munistic, fascistic, or otherwise, upon 
the possession of personal liberty, have 
been shown to be the same—personal 
liberty has been destroyed. In our 
country, by reason of our Constitu- 
tion, government itself cannot impair 
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or destroy such rights. Such power is 
reserved to the people. The right of 
personal liberty should be zealously 
guarded. ss 

Now, more than ever before, should 
we be mindful of the purposes set forth 
in the Preamble to the Constitution. 
Let us renew our faith in a form of 
government which has weathered the 
gales of martial and economic storms 
for over a century and a half, and as- 
sures us the stability we now enjoy in 
a changing world. If the pilots on the 
bridge have not clear vision and steady 
hands, the people will perish. Let us 
lay our course in the words of our own 
New England bard, Henry W. Long- 
fellow: 
Thou, too, sail on, O Ship of State! 
Sail on, O Union, strong and great 
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Humanity with all its fears, 

With all its hopes of future years, 

Is hanging breathless on thy fate! 

We know what Master laid thy keel, 
What Workmen wrought thy ribs of steel, 
Who made each mast, and sail, and rope, 
What anvils rang, what hammers beat, 

In what a forge and what a heat 

Were shaped the anchors of thy hope! 


Fear not each sudden sound and shock, 
Tis of the wave and not the rock; 
*Tis but the flapping of the sail, 
And not a rent made by the gale! 
Tn spite of rock and tempest’s roar, 
In spite of false lights on the shore, 
Sail on, nor fear to breast the sea! 
Our hearts, our hopes, are all with thee, 
Our hearts, our hopes, our prayers, our 
tears, 
Our faith triumphant.o’er our fears, 
Are all with thee,—-are all with thee. 


í 
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gress. He is a member of the Committee on Ways 
and Means, and was chairman of the Special 
Committee Investigating Nazi and un-American 
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Personal Liberty: 


By Rocer N. BALDWIN 


O WORD in common political use 

is more ambiguous or equivocal 
than “liberty.” Liberty for whom, 
and to do what? “Personal liberty” 
at once arouses the concept of freedom 
from restraint in habits of living. Its 
most vivid recent application involved 
the attempted philosophy which justi- 
fied violating the prohibition amend- 
ment. Its loudest immediate applica- 
tion concerns the rights of private 
property in the conflict between rug- 
ged individualism and state control. 
Less vocal but more in the American 
tradition are the genuine libertarians 
whose political thinking, running back 
to the founding fathers and beyond, re- 
gards liberty as the priceless posses- 


sion of free men to agitate, to alter. 


governments, to remold economic sys- 
tems. 

These conflicting concepts of per- 
sonal liberty are ancient. Abraham 
Lincoln once put them better than any 
of the philosophers. Said he: 


The world has never had a good defini- 
tion of the word “liberty,” and the Amer- 
ican people just now are much in want of 
one. We all declare for liberty, but in 
using the same word we do not all mean 
the same thing. With some the word 
“liberty” may mean for each man to do as 
he pleases with himself and the product of 
his labor; while with others the same word 
may mean for some men to do as they 
please with other men and the product of 
other men’s labor. Here are two, not only 
different, but incompatible things, called 
by the same name, “liberty.” And it fol- 
lows that each of the things is, by the re- 


1¥For further discussion of problems treated 
in this article, the reader is referred to Nos. 10, 
27, 41, 54, 114, 158, 241, 253, 262, 266, and 294 
in the bibliography at the end of this volume ®f 
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spective parties, called by two different 
and incompatible names—‘“liberty” and 
“tyranny.” 

The shepherd drives the wolf from the 
sheep’s throat, for which the sheep thanks 
the shepherd as his liberator, while the wolf 
denounces him for the same act as the 
destroyer of liberty, especially as the sheep 
was a black one. Plainly, the sheep and 
the wolf are not agreed upon a definition of 
the word liberty; and precisely the same 
difference prevails today among us human 
creatures, even in the North, and all pro- 
fessing to love liberty. 


Today both the sheep and the 
wolves appeal to the constitutional 
guarantees of liberty to protect them. 
The wolves speak in terms of property; 
the sheep in terms of human rights— 
of social control of property, of the wel- 
fare of producers, of change by demo- 
cratic methods. Their interests are 
irreconcilable on the economic field. 
On the political side, the reconcilable 
issue they present is whether demo- 
cratic liberty offers a means of prog- 
ress from where we are to where we 
must go if the evils of a competitive 
economy are to be overcome. 


GUARANTEES IN THE BILL oF Ricurs 


_ The personal liberties set forth in 
the Bill of Rights, adopted not by the 
founding fathers but by the pressure of 
the people themselves, rest on two sets 
of guarantees—those protecting free- 
dom of agitation, and those protecting 
defendants on trial. Important as are 
the rights of defendants, they are not 
a political issue, nor are they seriously 
under attack. But the rights of free 
agitation are beset today as rarely in 
American history. Those who defend 
the status quo, rich and powerful as 
they always are, are deserting the 
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democratic method for direct action. 
It is they who in Europe have aban- 
doned parliamentary government for 
fascism through fear of revolution. It 
is they who here are the masters of 
strikebreaking, the organizers of vigi- 
lantes to crush trade unions, the incit- 
ers of Red scares, the promoters of gag 
laws, and the financiers of semi-fascist 
patriotic organizations and propa- 
ganda sheets. It is they who are the 
enemies of American democracy, the 
instigators of violence, the subverters 
of liberty. 

Personal liberty to speak one’s mind, 
to print one’s views, to assemble, to be 
free of unlawful searches, to organize, 
strike, and picket, is the heart of the 
Bill of Rights. It rests on the neces- 
sity for unrestricted agitation as the 
only workable means for peaceful 
progress in a democracy. The prin- 
ciples of our Bill of Rights are uni- 
versal in democratic lands, whatever 
their schemes of government. They 
grew naturally out of the system of 
liberal capitalism, which needed these 
political rights to buttress its power 
and protect its freedom to exploit 
wealth and labor. Our Constitution 
is unique only in being the first to em- 
body these rights as formal protections 
of the citizen against his government. 
The landowning gentry who domi- 
nated the Constitutional Convention, 
did not want these rights included. 
They distrusted popular controls. 
But the rising trading class which con- 
trolled enough of the state assemblies 
insisted on their inclusion as the price 
of ratification. 


LITTLE OPPOSITION TO CAPITALISM: 


Thus in the very origin of the guar- 
antees of personal liberty is evident 
the economic conflict which produced 
them. And on the whole it has 
worked well in the interestse of the 
rugged individualists. Their “free” 
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competition is reflected in our political 
parties, representing one or another 
section of capitalist power. Where 
popular revolt seemed to threaten the 
economic system at times, they have 
been able to manipulate the machin- 
ery to hold control. And while with 
the exception of the Alien and Sedition 
Laws of 1798, the Bill of Rights came 
through fairly intact to the World 
War, its liberties of agitation never 
really threatened the property inter- 
ests of a pioneering and expanding 
economy. The growing United States 
did not develop those working-class 
political movements that in Europe 
have long threatened capitalism with 
an alternative system, socialism. 
Such anti-capitalism as has marked 
American life has been fragmentary 
and transitory—and largely imported. 

Conflicts such as that over slavery, 
and in less degree that over women’s 
rights, have put strains on the Bill of 
Rights and its guarantees of political 
agitation. But they did not produce 
either Supreme Court decisions or 
statutes violative of its principles. It 
remained for the great pressures of the 
World Warto dothat. It was not due 
so much to anti-war agitation as such 
that the casualties of free speech and 
free press were so numerous, but to 
the radical economic purpose that un- 
derlay the Socialist and I. W. W. oppo- 
sition to the war. Thus the courts, 
moved by the property interests which 
courts consciously or unconsciously re- 
flect, sensed in the dominant radical 
anti-war agitation a threat to capital- 
ism. Economic heresy was the essen- 
tial crime for which hundreds went to 
prison for exercising what the Bill of 
Rights seemed to guarantee. 


LEGAL SUPPRESSION 


e The war cases began the whittling 
away of the traditional legal concept 
of personal liberty to speak and print. 
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When the United States Supreme 
Court laid down the rule that Congress 
could, in violation of the First Amend- 
ment, abridge free speech if there were 
in particular cases “clear and present 
dangers of the substantive evils which 
Congress has the right to prevent,” the 
door was opened wide enough for legal 
suppression to enter. And it has 
come in and made itself at home since. 
The state sedition and criminal syn- 
dicalism laws have been sustained on 
the same general theory of protection 
against incitements. The post-office 
control of the press via the mails was 
approved. Rights .of religious con- 
science were brushed aside in a series 
of cases from the draft act, through 
the denial of citizenship to alien paci- 
fists, to refusal of exemptions from 
military training for college war-resist- 
ers. In a dozen ways the Bill of 
Rights has been emasculated by the 
Supreme Court. In a few unimpor- 
tant ways, its provisions have been 
sustained. 

But outside the court, the drive for 
crippling democratic rights by law 
goes on. On top of the long list of 
states with sedition, criminal syndical- 
ism, anti-red-flag laws (the offspring 
of the war, the Russian Revolution, 
and the I. W. W.), the patriotic de- 
fenders of Things-as-They-Are have 
imposed a new weight of repressive 
law inspired by the depression and the 
Communists. 
they have succeeded in passing legis- 
lation requiring special oaths of loyal- 
ty by school teachers—suspected of 
subversive influences—and in four 
have outlawed from the ballot political 
parties advocating “force or violence, 
sedition or treason.” This latter pro- 
posal, invented by the American Le- 
gion in the name of protecting Ameri- 
canism against Communism, would af 
course cut off political parties from the 
one nonviolent means of action. It is 


In some twenty states 
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typical of the attitude of those who 
would suppress radicalism at the cost 
of democracy. Such unprecedented, 
and in its best sense un-American, 
legislation will of course be taken to 
the highest courts as soon as some 
election official acts to bar a suspect 
party; but the prospects of upsetting 
it are not too bright. 


RELIGIOUS AND EDUCATIONAL 
RESTRICTIONS 


The same pressures for conformity 
to the notions of Legion and D.A.R. 
patriotism which demand the out- 
lawry of subversive doctrines also in- 
sist on affirmative rituals of patriot- 
ism. The teachers’ oath laws, which 
catch not the disloyal but the 
conscientious objectors on religious 
grounds, represent their spirit. They 
are buttressed by compulsory flag 
saluting on the part of children, made 
effective by statute or rule. This en- 
forced patriotism, highly questionable 
from the viewpoint of promoting loy- 
alty, has resulted only in punishing 
children from families of religious sects 
opposed to recognizing symbols of 
earthly power. Chief victims are the 
members of Jehovah’s Witnesses, 
widely scattered over the country, 
who recognize no power but Jehovah’s 
and who rest their refusal to salute the 
flag on Biblical authority. The inva- 
sion of their liberty of conscience has 
brought the expulsion of school chil- 
dren in six states, where the ancient 
issue of religious freedom is again be- 
fore the courts. 

But the United States Supreme 
Court, protector presumably of indi- 
vidual liberty, offers little encourage- 
ment for the affirmation of the prin- 
ciple that loyalty to God transcends 
loyalty to the state. The state in 
these totalitarian days is the supreme 
authority. God gets off second best. 
That was the issue in the case of the 
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admission to citizenship of one re- 
ligious objector to war; it was the issue 

‘in the refusal on religious grounds of 
two Methodist college boys to take 
military training. In both cases the 
Supreme Court laid down the rule that 
the citizen is the servant of the state, 
unprotected by the claims of religious 
loyalties in a refusal to obey any com- 
mand the state may make. Personal 
liberty as achieved in the old struggle 
for the right to worship God as one 
will, even against the state’s demands, 
has been vanquished. 

Only in one major case has the Su- 
preme Court upheld the personal lib- 
erties of citizens as against the state. 
In Oregon, when the Ku Klux Klan 
was a powerful political force some ten 
years ago, it succeeded in submitting 
to the people by initiative petition, 
and in getting passed by a great ma- 
jority, a law compelling all children 
to attend the public schools, thus in 
effect abolishing all private schools. 
This was a blow at private conscience, 
religious and personal, unprecedented 
in American history. It was to be the 
forerunner of a hundred per cent 
American education for children all 
over the country. But the private 
schools which contested it won in the 
Supreme Court on the principle that 
parents have some rights as against 
the state to determine their children’s 
education. 

But other like-minded forces con- 
tinued to invade education in the in- 
terest of the same concept of patriotic 
conformity, fearful of uncontrolled mi- 
norities and of subversive doctrine. 
In Congress in 1935 an amendment 
was attached to the appropriations bill 
for the schools of the District of Co- 
lumbia under which no money could 
be spent for the salary of any employee 
“teaching or advocating Commu- 
nism.” The Board of Education got 
an opinion from its legal adviser that 
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mere explanation of Communism was 
not “teaching or advocating,” and the 
current events, history, and geogra- 
phy classes were thus permitted to 
hear at least what it was. But not for 
long. The Hearst press, the patriotic 
societies, and a few military officers, 
failing to get the Board to reverse its 
stand, induced the Comptroller-Gen- 
eral to withhold pay checks from 
teachers who did not sign each pay 
day a statement that they had not 
even mentioned Communism. 

Thus are the schools of the Nation’s 
capital made safe for conservatism— 
and, siħce it is not taboo, fascism as 
well. A determined effort is being 
made to repeal the provision; and, on 
the other side, to extend it to all Fed- 
eral-aided education. Freedom to 
learn and to teach is thus sacrificed on 
the altar of fear of radical economic 
change. 


Proposep Seprrion Laws 


But far more sweeping than these 
inroads on educational freedom is the 
attempt to fasten on the country by 
act of Congress two peace-time sedi- 
tion laws, also unprecedented in Amer- 
ican history since 1798. One would 
make it a crime under Federal law 
to advocate the overthrow of the Gov- 
ernment by force and violence, as do 
the state sedition laws. The other 
protects the Army and the Navy from 
subversive influences by making it a 
crime to utter or publish anything 
which might induce soldiers or sailors 
to disobey orders.? Both are aimed at 

2 The “Incitement to Disaffection” Bill as re- 
ported in the House after passage by the Senate: 

AN ACT 


To make better provision for the government 
of the military and naval forces of the United 
States by the suppression of attempts to incite 
the members thereof to disobedience. 


° Be it enacted by the Senate and House of 


Representatives of the United States of America 
in Congress assembled, 
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what the patriots conceive to be Com- 
munist propaganda. Both would go 
far beyond any known Communist 
rhetoric to strike at pacifist agitation, 
labor militancy in strikes, and indi- 
vidual utterances easily construed, as 
they were in the World War, to violate 
such loose prohibitions. 

Backed by the American Legion, the 
United States Chamber of Commerce, 
the Elks, the D.A.R., the Hearst and 
McFadden publications, and a com- 
mittee of Congress appointed to inves- 
tigate “Un-American activities,” these 
bills have formidable support. But 
they have aroused an even møre for- 
midable opposition. The entire press 
of the country condemns them; as do 
all the liberal, religious, and progres- 
sive organizations. They are for the 
moment blocked, but the political pur- 
pose they represent is ever present. 
Outlaw the doctrines hated and feared 
by the powerful property interests, 





_ That whoever with the intent to incite dis- 
affection advises, counsels, urges, or solicits any 
member of the Army and the Navy of the 
United States to disobey the laws or regula- 
tions governing the Army and the Navy or 
whoever with the intent to incite disaffection 
publishes or distributes any book, pamphlet, 
paper, print, article, letter, or other writing 
which advises, counsels, urges, or solicits any 
member of the Army and the Navy of the 
United States to disobey the laws or regulations 
governing the Army and the Navy, shall be pun- 
ished by a fine of not more than $1,000 or by 
imprisonment for not more than two years, or 
both. 

Sec. 2.. Any book, pamphlet, paper, print, 
article, letter, or other writing of the character 
described in section 1 of this Act may be taken 
from any house or other place in which it may 
be found, or from any person in whose possession 
it may be, under a search warrant issued pur- 
suant to the provisions of title XI of the act en- 
titled “An Act to punish acts of interference 
with the foreign relations, the neutrality, and 
the foreign commerce of the United States, to 
punish espionage, and better to enforce the crimi- 
nal laws of the United States, and for other pur? 
poses,” approved June 15, 1917 (40 Stat. 228; 
U.S.C., title 18, ch. 18).—-Enrtor’s Nore. 
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block democratic methods; get ready 
for fascism if necessary to save the 
property system from attack and 
change. Make the Constitution one 
with capitalism. These constitute the 
patriotic philosophy of the defenders 
of the status quo. 


SUPPRESSION OF LABOR 


Behind the warfare on economic 
heresy lies a force more practical in its 
immediate operations against the rise 
of labor. It does not wait for laws. 
It organizes violence to break strikes, 
to check the growth of unions, to main- 
tain the power of the employers. In 
all the history of suppression in the 
United States, the government by law 
has played a minor réle compared with 
the direct action of the oligarchy 
which controls the business system. 
For every prosecution, for every in- 
junction, there have been a dozen 
instances of lawless rough stuff—vigi- 
lantes, gunmen, handy and subservi- 
ent police and sheriffs, strikebreakers, 
detectives, using violence as their 
means of beating down worker and 
farmer revolt. 

In scores of communities workers 
dare not organize. Whole districts 
are under the armed control of lawless 
officials or gunmen doing the bidding 
of landowners or employers. Imperial 
Valley, California, is a closed district 
in which even a representative of the 
United States Government, a general 
of the Army, found it unsafe to at- 
tempt encouragement of workers’ legal 
rights to organize. Harlan County, 
Kentucky, dominated by coal oper- 
ators intolerant of unions, has been the 
scene of repeated violence, checked 
now and then by. troops sent in by the 
Governor. The whole South, wher- 
ever blacks and whites attempt to or- 
ganize together as sharecroppers or 
workers» is marked by violent suppres- 
sion, forcing the movements into se- 
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cret, underground channels. Even in 
Northern industrial towns where 
unionism is fought in mass production 
industries, organization is secret. 
Terrorism, organized by the employers 
through vigilante bands, and justified 
to the public on the preposterous 
ground that an American Federation 
of Labor strike was a conspiracy to 
overthrow the Government, broke the 
San Francisco general strike of 1934. 

The whole record of industrial strife 
in the United States is marked both by 
violence and by the toleration of it by 
officials. The courts and the law are 
weighted on the side of property. 
Violence in defense of it is tolerated. 
But even peaceful activities by labor 
against property rights are often en- 
joined by the courts or made impos- 
sible by police and sheriffs. In such a 
conflict, personal liberties under the 
Constitution disappear. Force rules. 
Of all forms of liberty, the most essen- 
tial, considering the major conflict of 
our time, are the rights of labor to or- 
ganize, strike, and picket. For the 
central issue is the extension of the 
democratic principle to industry 
through collective bargaining by free 
and independent unions, 

In every conceivable way these 
rights are crippled and fought. Com- 
pany-controlled unions are set up to 
oppose genuine unions. The Federal 
Government’s encouragement of col- 
lective bargaining through its labor re- 
lations boards is met by attacks in the 
courts on constitutional grounds. La- 
bor’s rights are challenged on the basis 
of the Government’s jurisdiction over 
manufacturing industries engaged in 
interstate commerce. The American 
employer simply will not yield to 
unions when he has a fighting chance 
to break them. Millions for strike- 
breaking, but not a dollar for tribute 
to labor. ° 
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Labors rights have advanced 
slightly in law by the adoption of the 
Federal statute restricting the use of 
labor injunctions, and by similar laws 
in some fifteen states. The easy and 
sweeping denial of Jabor’s rights by 
single judges, acting as prosecutors, 
judges, and jailers, has yielded to a 
fairer administration. But the gain 
is offset by resort to other forms of re- 
pression quite as effective. Troops 
are easily called out, and the record of 
their use in strikes has increased as the . 
use of injunctions has been curtailed. 
The battle for labor’s rights is ever an 
uphill fight. Unions are growing, and 
with the new form of organization in 
the mass production industries, they 
may soon constitute too powerful a 
force to be repressed. With their 
power and freedom once achieved, the 
whole face of the industrial struggle 
will be changed. A political party of 
workers and farmers would be its logi- 
cal expression on the larger field of 
governmental action, powerfully influ- 
encing the exercise of their rights and 
thus the whole democratic process. 


Necro Status 


No discussion of the conflict be- 
tween capital and labor can be com- 
plete which ignores the fifteen million 
Negroes in the United States, whose 
status, despite constitutional guaran- 
tees of civil and political liberty, re- 
mains that of outlaws and serfs. De- 
nied in the South the right to vote and 
generally to serve on juries, to equal 
education, to freedom of association 
with whites, to intermarriage, they 
suffer discriminations in law and fact 
greater than any other section of 
the population. Personal liberty for 
blacks is a mockery, North as well as 
South. Decisions of the Supreme 
Gourt affirming their rights under the 
Constitution are nullified by one de- 
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vice or another. They begin to rise 
and to gain rights only as they make 
common cause in labor organization 
or sharecroppers’ unions with their 
white brothers. And yet at that one 
significant point, the pressure of land- 
owners and employers is greatest, for 
they sense the latent power of unity. 

The struggle of the Negro for his 
rights thus becomes part of the strug- 
gle of labor as a whole—a fact as yet 
little appreciated by labor itself, long 
. trained to regard the Negro as a strike- 
breaker and an enemy, and as little 
appreciated by Negro leaders, hostile 
to unions that have so long eXcluded 
or segregated blacks. But conscious- 
ness of common interest is growing 
among both. The road to liberty for 
black workers is the road to liberty for 
whites. The forces which suppress 
one weigh only more heavily on the 
other. 


CONCLUSION 


The obstacles to the free exercise of 
civil and political rights are of course 
vastly greater in these days when the 
major means of communication are so 
wholly in control of concentrated 
wealth. Radio, motion pictures, and 
the press, dominating national life to- 
day, tend to monopoly. Two radio 
chains, five motion picture companies, 
three news agencies, and a dozen 
strings of newspapers control what the 
American public hears, sees, and reads. 
What they will tolerate represents the 
limits to which progressive and mi- 
nority causes can be effectively heard. 
And what they tolerate against the 
interests of wealth isnot much. Gov- 
ernmental control of these powerful 
forces is slight—a little censorship here 
` and there. They are their own cen- 
sors. Against free speech on a na- 
tional seale for labor, for radicals, for 
Negroes, for minorities, they form an 
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effective bulwark. Democratic liber- 
ties must be won and held against 
them, for their allegiance is to prop- 
erty and privilege. . 

4s history has long proved, there is 
no royal road to freedom for the 
masses. It is not guaranteed by con- 
stitutions, whatever their provisions. 
It 5 won only in the thick of struggle ' 
by power and resistance to suppres- ` 
siom. The courts do not help much as 
pretectors of rights, for judges write 
economics as well as law, and usually 
on the side of established property re- 
lationships. A Jong experience with 
the fight for civil liberty leaves me 
with only a slightly greater confidence 
in courts than in legislatures and 
juries. The same prejudices and pas- 
sions play upon them all. 

E the democratic liberties of the Bill 
of Rights are to survive the inevitable 
attampt at wholesale fascist suppres- 
sion, they can be made to function 
only as the servants of the forces push- 
ing forward to industrial democracy. 
Thay alone have a stake in using po- 
litizal liberties for progressive ends. 
And those ends, considering the eco- 
nomic conflict between property and 
the producers of wealth, are bound to 
involve sweeping changes in the incen- 
tiv2s of production. The United 
Stetes, like the rest of the world, is 
moving away from capitalist forms to 
coLective controls and public owner- 
shiv. Whether the new forms will be 
checked by a fascist state, freezing for 
a time the old order, or will advance 
without the violence and suppression 
of Zascism, depends on how effectively 
Amserican democratic liberties can be 
used by the masses. 

Unity of all labor, farmer, liberal, 
and progressive forces alone can win 
thet historic battle. Germany failed 
to produce it, and fascism triumphed 
over tleeir disunity. Spain and France 


PERSONAL LIBERTY 169 


have learned from that tragedy. So, political liberty is worth its name these 
too, slowly and gropingly, are we days, which does not clear the road to 
building a common front against re- economic emancipation from the mas- 
action, learning at last that no civil or ters of wealth. 
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The Rights Reserved to the States and the People * 


By Warum L. Ransom 


HEN the convention of state 

delegates, assembled in May of 
1787, concluded its labors in Septem- 
ber and submitted the Constitution 
for ratification, it is familiar history 
that serious controversy arose and ac- 
ceptance by the states became doubt- 
ful. 

A strong consensus of opinion finally 
developed that the pending draft of 
the Constitution was probably sound 
and acceptable in its plan and inten- 
tions, but did not go far enough in 
making them a part of the organic law 
and in safe-guarding fundamental 
rights from governmental invasion. 
The vital issue was the assurance of 
protection for the liberty of the indi- 
vidual, and for the powers and pre- 
rogatives of the state governments as 
bulwarks of freedom and human 
rights. The people of many of the 
states were fearful that the pending 
Constitution did not put the most 
vital and valued of human liberties 
secure beyond challenge or invasion 
for all time; and they insisted that by 
amendments, conditions of ratifica- 
tion, or a new convention, a Bill of 
Rights should be made a part of the 
fundamental law of the land, fortified 
against violation by any department 
or officer of the National Government, 
including the Congress and the Presi- 
dent. 


Tur First Ten AMENDMENTS 


In this extremity, a plan was hap- 
pily agreed upon which helped to save 


* In addition to works cited in this article, the 
reader is referred to Nos. 15, 33, 52, 53, 86, 161, 
198, 217, 259, 261, 288, 289, 290, and 307 in the 
bibliography at the end of this volume of Tie 
ANNALS for further discussion of problems 
treated in this article—Eprror’s Nore. 


the day. Virtual agreement was 
reeched upon ten amendments, to be 
submitted for ratification as soon as 
the new government came into being. 

As the tenor of the resolutions sub- 
miiting the amendments has been re- 
gacded by the courts as having a bear- 
ing on their interpretation, the action 
of the Congress is here set out, as it 
appears in the journal of the first ses- 
sicn of the First Congress: 


CONGRESS or THE UNITED STATES 


Begun and held at the city of New York, 
on Wednesday, the 4th day of March, 1789. 


The conventions of a number of the 
states having, at the time of their adopt- 
ing the Constitution, expressed a desire, in 
orcer to prevent misconstruction or abuse 
of its powers, that further declaratory and 
restrictive clauses should be added, and as 
extending the ground of public confidence 
in the government will best insure the 
beneficent ends of its institution: 

Resolved, By the Senate and House of 
Representatives of the United States of 
Anerica, in congress assembled, two thirds 
of both houses concurring, that the follow- 
ing articles be proposed to the legislatures 
of the several states, as amendments to the 
Censtitution of the United States; all or 
any of which articles, when ratified by 
three fourths of the said legislatures, to be 
va.id to all intents and purposes, as part of 
the said Constitution; namely: . 


The submitted amendments were in 
dte course ratified by the requisite 
number of states and became an in- 
tezral part of the Constitution. 

The first eight of the amendments 
enumerated various basic rights of the 
people and of the individual citizen, 
as against government. 

The Ninth Amendment related to 
“raserwed rights of the people,” and 
provided that 
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The enumeration in the Constitution, of 
certain rights, shall not be construed to 
deny or disparage others retained by the 
people. 

The Tenth Amendment stated the 
basic theory of the new Federal Gov- 
ernment and the fundamental prin- 
ciple on which the Constitution had 
been ratified. Under the title of 
“Powers not delegated, reserved to 
States and people respectively,” the 
Tenth Amendment provides that 


The powers not delegated to the United 
States by the Constitution, nor prohibited 
by it to the States, are reserved to the 
States respectively, or to the people. 


By many persons, at the time of its 
adoption and ever since, the Tenth 
Amendment has been regarded as one 
of the most vital provisions of the Con- 
stitution. It can hardly be regarded 
as stating a rule or principle which 
would otherwise be inapplicable to the 
Constitution itself. On the contrary, 
it declares a rule and principle which 
is in full accord with the concepts upon 
which the Constitution was drafted, 
and with the declared intent of the 
members of the Constitutional Con- 
vention. The significant thing is that, 
at the founding of the republic, the 
people of the respective states were 
unwilling to leave so vital a principle 
to chance or to construction; they in- 
sisted that their concept of the re- 
served powers of the states and the 
people should be specifically set forth 
in the fundamental law, virtually as a 
condition of ratifying the Constitu- 
tion at all. 


Orteins oF Insistence Uron Re- 
SERVED RIGHTS AND POWERS 
During most of the history of the 
United States, it has usually been dif- 
ficult to fathom and comprehend the 
fervent determination of the ledders of 
public opinion in those early days that 
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usurpation of powers by elected offi- 
cers in the executive and legislative 
branches of the National Government 
should never be permitted to destroy 
individual rights and liberties. Per- 
haps in the present day we can again 
see the significance and the propriety 
of that earnest and patriotic stand. 

Alexander Hamilton joined with 
James Madison in declaring that “an 
elective despotism was not the govern- 
ment we fought for.” Patrick Henry 
of Virginia avowed that the judiciary 
are the sole protection against a tyran- 
nical execution of the laws. Regard- 
ing the new structure of Federal Gov- 
ernment, he declared it to be “the 
highest encomium that the acts of the 
legislature, if unconstitutional, are 
liable to be opposed by the judiciary.” 

Thomas Jefferson, who had sworn 
“eternal hostility to every form of 
tyranny over the mind of man,” was 
chiefly concerned lest such tyranny 
arise through accessions and aggres- 
sions of power on the part of the 
National Government. His plea was 
for freedom of religion, freedom of 
opinion, freedom of the press, freedom 
of speech, all buttressed by the first 
ten amendments. He declared: 


I am for freedom of religion, against all 
maneuvers to bring about a legal ascend- 
ancy of one sect over another; for freedom 
of the press, and against all violations of 
the Constitution to silence by force and 
not by reason the complaint of criticism, 
just or unjust, of our citizens against the 


. conduct of their agents. 


On the vital principle embodied in 
the Tenth Amendment, Jefferson said: 


I am for preserving to the states the 
powers not yielded by them to the Union, 
and to the legislature of the Union its con- 
stitutional share in the division of powers; 
and I am not for transferring all of the 
Powers of the states to the general Govern- 
ment, and all those of that Government to 
the executive branch. 
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Jefferson wrote to M. DeTracy: 

The true barriers of our liberty in this 
country are our state governments: and 
the wisest conservative power ever con- 
trived by man, is that of which our revolu- 
tion and present Government found us pos- 
sessed. . . . Distinct states, amalgamated 
into one as to their foreign concerns, but 
single and independent as to their internal 
administration, regularly organized with a 
legislature and governor resting on the 
choice of the people, and enlightened by a 
free press, can never be so fascinated by 
the arts of one man, as to submit volun- 
tarily to his usurpation. Nor can they be 
constrained to it by any force he can 
possess. e 


BACKGROUND OF INSISTENCE ON 
Personar Liserty 


To grasp the full significance of the 
state of mind which led to insistence 
on the first ten amendments and par- 
_ ticularly the Tenth, we may well turn 
back to early English history; because, 
as Professor George Adams pointed 
out in his work on The Origins of the 
English Constitution, 


the England of those early centuries 
wrought out for us . . . the institutions of 
free government; and we have a peculiar 
right to feel that in tracing the steps by 
which they were created, we are studying 
our own history. 

Arbitrary royal power was brought 
to bay on the meadows of Runnymede, 
on a June day in 1215. Representa- 
tives of the barons, the church, and the 
people demanded rights secure against 
arbitrary acts by King or supine Coun- 
cil or Parliament. The outcome was 
the Great Charter, which went round 
the world and became “the common 
possession of civilized mankind.” 

The first clause of the Great Char- 
ter confirmed to the freemen of the 
Kingdom “all the underwritten liber- 
ties, to be had and held by them antl 
their heirs, of us and our heirs for- 
ever.” The basic concept was that 
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the individual was and is possessed of 
fundamental rights, by “the law of the 
land”; that these rights may not 
be taken away or impaired by gov- 
ernment; and that government should 
be of laws and not of men. In Clause 
61, the King covenanted that he 
sha l procure nothing from anyone, directly 
or mdirectly, whereby any of these conces- 
siors and liberties might be revoked or 
diminished; and if any such thing has been 
procured, let it be void and null. 

Outstanding among the rights 
vouchsafed, the veritable keystones of 
the Great Charter were undoubtedly 
thcse enumerated in Clause 39, which 
assured freemen against arrest, im- 
prisonment, exile, seizure, or other in- 
vazion of personal freedom, “except by 
the lawful judgment of his peers or by 
the law of the land.” This immortal 
phease has echoed and dominated the 
lav of human rights during subse- 
qu2nt centuries, and the cause of free- 
dom has hinged upon the rejection of 
acis repugnant to “the law of the 
lard.” All appointing power might 
well heed the obligation imposed on 
the King by Clause 45, that he would 
“appoint as Justices, constables, 
sheriffs or bailiffs only such as know 
the law of the realm and mean to ob- 
serve it well.” 

Tt was the view in England, for at 
least several centuries, that the basic 
rights and liberties assured to free- 
men by “the law of the land” were be- 
youd the power of King or Parliament 
to Lake away or impair. In 1369, with 
the consent of Edward III, Parliament 
enacted that the Great Charter should 
be “holden and kept at all points, and 
if eny statute be made to the contrary, 
that shall be holden for none.” 


TonstituTION Basep on FUNDA- 
MENTAL Law 


As ne after another of the Ameri- 
can Colonies devised charters of gov- 
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ernment, many of the guaranties 
against arbitrary power were made a 
part of the basic law, to the end that 
theirs might be “a government of laws 
and not of men.” When the first ten 
amendments to the Constitution were 
adopted, the first eight amendments 
incorporated and the Ninth and 
Tenth Amendments fortified the Bill 
of Rights as a part of the supreme 
“Jaw of the land,” so that “if any 
statute be made to the contrary” 
it would be “void and null” and 
“holden for none.” 

In other words, those who drafted 
the organic law of the new republic 
went back to the concepts of “the law 
of the land” held in England at the 
time of the Great Charter and for cen- 
turies afterwards; they deliberately 
barred an ascendancy of either or both 
the executive and the legislative 
power; they deliberately established 
the supremacy of the deliberate will 
of the people, as embodied in a Con- 
stitution which neither the executive 
nor the legislative branch could 
change; and they empowered the judi- 
ciary to decree conformance by every- 
one to the fundamental law, at the suit 
of states or citizens. 

Our Constitution accordingly set up 
guaranties of individual rights which 
could not be contravened by the legis- 
lative or the executive branch of gov- 
ernment, and could be changed only 
by the deliberate and mature judg- 
ment of the people acting through two 
thirds of the states. Boundaries be- 
tween the powers of the states and 
those granted to the Federal Govern- 
ment were set up in terms which 
doubtless seemed to be specific and 
definitive when written, but which 
have needed interpretation as life and 
commerce have become more complex. 
Rights and powers not expressly 
granted by the Constitutioneto the 
Federal Government were declared to 
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be expressly reserved to the states 
and the people. The guaranties of 
the Great Charter and subsequent 
declarations of human rights were 
taken so seriously that freedom of 
speech, of the press, of worship, and of 
assembly, jury trial, the rights of 
habeas corpus, the right of persons and 
their homes and their private affairs 
and papers to be exempt from search 
and invasion without legal warrant, 
and other rights, were each written 
into the basic law of the United States, 
to which all acts of the legislative and 
executive branches of government 
must cénform. «+ 


SIGNIFICANCE OF PRESENT 
Presspres 


Now, in a time of transition, when 
there is pressure for expansion and de- 
parture from precedent as to the ac- 
tivities of the National Government, 
it transpires that measures and policies 
are initiated which are believed by 
many to infringe and impair some of 
the traditional and most valued of the 
guaranteed rights and liberties of indi- 
viduals, and to encroach upon powers 
and prerogatives reserved to the States 
and the people. The demand for gov- 
ernmental action is deemed to have 
resulted in steps contrary to the fun- 
damental law. Challenge is made of 
these expedients and these invasions 
as violative of “the law of the land” 
and the guaranties of the Bill of 
Rights as embodied in the Federal 
Constitution, and also as transcending 
the historic distribution of powers 
under our Federal system. 

When innovation is enacted into 
law, the first questions with us are not 
Will it work? Will it prove to be im- 
practicable and break down of its own 
weight? Will it be rejected by the 
spirit of our institutions and laws, and 
be disapproved by common sense and 
the spirit of fair play? With us, the 
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first question is of validity, not prac- 
ticality. Often it happens that a 
measure is rejected by its results and 
condemned by the judgment of the 
people before it comes to the final 
court. That has taken place lately, in 
conspicuous instances. But the dis- 
tinctive feature of our system is that 
the Federal courts are called upon to 
interpret and enforce the fundamental 
law, and to adjudicate the validity of 
legislative and executive action in the 
light of claimed repugnance to the 
Constitution. The fundamental law 
represents the deliberate will of the 
people themselves, and can bé and is 
from time to time changed by the 
people in a deliberate way, if the Con- 
stitution as interpreted by the Su- 
preme Court no longer represents their 
sovereign will. 

Let it be understood by all men that 
in enforcing the fundamental law as it 
now stands, the courts are only giving 
effect to the deliberate will of the 
people against the immediate desires 
of legislative majorities or executive 
“leadership”; but it is easy to claim 
that the'courts are thwarting the pop- 
ular will. Instead of changing the 
fundamental law, it is proposed to 
take away the powers of the courts to 
enforce it. Those who seek this 
method are doubtless aware that the 
people would not vote to change their 
fundamental law, no matter how in- 
sistent has become the desire of some 
people to spend their time in control- 

‘ling the lives and property of other 
people. 


Economic AND SOCIAL PHASES 
OF THE Present Issus 


These may be termed the legal as- 
pects of the present debate. What are 
its economic and social phases, like- 
wise from a long-run point of view? 
Although not all would recognize or 
admit it, the issue has been indicated 
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by some to be in these terms: The eco- 
nomic, industrial, and social fabric of 
the states has been builded on the prin- 
ciple and practice of private owner- 
ship of property, private enterprise, 
incividual thrift, and the so-called 
profit motive for individual gain and 
advancement. Enlightened self-inter- 
est, with public control in social as- 
pects, was deemed to be the proper 
mctivating force of life and govern- 
ment. In recent years, some place 
has perhaps inadequately been made 
for the humanitarian, the worker for 
the public good or for sense of work- 
menship; but the profit motive was 
ascendant. 

Now it is proposed by some to sub- 
stizute a new social structure, a recon- 
struction of society, and to eliminate 
for the most part the profit motive 
and the ambition and acquisitiveness 
of the individual, as social and eco- 
nomic forces, all in favor of some 
coxcept of the welfare and prosperity 
of the people as a whole. Individual 
thrift and saving are to be discour- 
aged, and existing accumulations taken 
away. Private charities, private 
sckools and colleges, private benevo- 
lences and eleemosynary institutions, 
and many good causes which depend 
on private benefaction are to be 
strangled through the absorption of 
the resources of their donors, in the 
guse of taxation. 

‘Whatever accumulations and re- 
serves are necessary to be made for old 
age, sickness, unemployment, or de- 
pendents, are to be made by govern- 
ment or by quasi-public institutions 
under strict governmental control and 
compulsion. The ability of industry 
under private ownership to maintain 
itself through periods of depression or 
to surmount great losses by fire, flood, 
or other disaster is to be crippled 
through governmental appropriation 
of necessary reserves. The ability of 
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private industry to absorb unemploy- 
ment is to be taken away by taxation, 
and “the capitalistic system” then re- 
proached and denounced for its in- 
ability to do more. 

Private ownership and enterprise 
are to be supplanted with nobler 
visions of wider, social planning. 
Whole regions of territory and the lives 
of thousands of people are to be trans- 
formed according to the beneficent 
plans of central government. Every- 
thing a man could want, as govern- 
ment sees it, is to be supplied to some 
men at the expense of many. The 
new art in government appears to be 
to promise and to give sufficient quan- 
tities of other people’s money to a 
number of people sufficiently large to 
form a safe and subservient working 
majority at the polls. The pretense, 
at first maintained, that this is done 
for the general good, is abandoned as 
tending to destroy the political efficacy 
of such a redistribution of wealth by 
government. 


Facing FUNDAMENTAL Issues 


When the Constitution of the 
United States was written, the climax 
of its purposes was stated, in its pre- 
amble, to be “to . . . secure the Bless- 
ings of Liberty to ourselves and our 
Posterity.” The founders of our 
Government did not think of liberty 
and its blessings as something to be 
made secure for a day or a decade, a 
generation or even a century, but for 
themselves and their children’s chil- 
drentheir posterity for all time to 
come. When newcomers entered our 
land in quest of freedom from Old- 
World tyrannies, they saw in the Con- 
stitution and laws of the United States 
the protection and the blessings which 
had been their hopes and dreams; and 
they, too, loved and defended our in- 
stitutions as they did their lives. In 
later years, we for whom the Fathers 
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builded have come to take the bless- 
ings of liberty and their continuance 
pretty much for granted, without even 
taking the pains to understand what 
they are and what they mean in the 
lives of all of us. 

Recent events in many countries, 
including our own, have brought us 
face to face with the questions whether 
the American ideal of liberty under 
law can and will be preserved on this 
continent, and if so, in what manner 
and by what course of action on the 
part of those who have faith in it. 
The time is at hand when the Ameri- 
can people will rééxamine fundamen- 
tals of their government, their insti- 
tutions, and their laws, and will decide 
whether they wish*to make radical 
changesinthem. The rank and file of 
the people are already beginning to 
think about these things. From my 
observation in many parts of the coun- 
try, they are ready and eager to hear 
and to consider the history and the 
reasons which underlie the American 
form of government. They wish only 
to have these matters put before them 
in clear and simple terms, so that they 
may be understood of the people. 
They do not want their Constitution 
and the spirit of their laws expounded 
to them only in terms of lawsuits. 

At such a time, it seems to me the 
high duty of the business men, the 
members of professions, and thinking 
people in all walks of life to throw off 
the lethargy or numbness which has 
kept us silent, reassert our patriotic 
faith, and take the lead in discussing 
before all the people the simple but 
impressive story of America and the 
distinctive blessings of our form of 
government. 


WILL THE PEOPLE FORSAKE Teer 
a FORM OF GOVERNMENT? 


The need for this is beyond doubt. 
European ideas of arbitrary govern- 
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ment have already been taken up here 
by active minorities; and insistently 
and incessantly there goes forward the 
`; agitation of ideas and criticisms, the 
spreading of prejudices and resent- 
ments, the holding out of the lure that 
easy money and redistributions of 
property are now barred by our Con- 
stitution—all for the purpose of in- 
ducing a national mood of ready ac- 
quiescence in radical change in our 
Constitution and mode of government. 

For one, I do not think there is great 
danger that drastic change will come 
in this country without the support of 
the people and against their will. 
There is far greater danger that the 
change will come in the mood and 
minds of the pedple long before it is 
reflected in our fundamental law. 
Conceivably the spirit of American 
liberty and free government might be 
destroyed in essence long before the 
destroyers bothered to abolish or 
change our written Constitution. The 
experience of many other countries 
points to that possibility. Freedom 
and individual rights were gone in 
Germany and Italy long before the 
forms of free government were abol- 
ished. 


Present Trenps Ars Nor New 


Let us look the facts of the matter 
fairly in the face. I think we shall 
make a great mistake if we give them 
a partisan or personal or limited as- 
pect. .The conditions which concern 
us are not new, even in this country. 
They do not date from March 4, 1933, 
or any subsequent time. They did 
not originate with any one man, or 
any one political party, or any one 
campaign; they will not be ended with 
any one administration or campaign. 

For more than twenty years, as I see 
it, we have from time to time taken 
steps away from individual rights, 
human liberty, and the course of gov- 
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ernment ordained by the Constitution. 
I'ask you to check mentally the par- 
ticulars I shall specify, and decide for 
yourselves whether these tendencies 
are wholly new or recent. 

1. For many years, executive Dower 
has been increasingly exalted, and dic- 
tation has been labeled and accepted 
as leadership. 

2. The Congress and state legisla- 
tures have been increasingly subordi- 
nated to the executive branch, have 
largely ceased to function as a coördi- 
nate branch of government, and have 
become content to go through the 
form of passing measures drafted by 
subordinates of the executive. Legis- 
lators run for reélection on the boast 
that they have supported every meas- 
ure desired by the executive. 

8. Functions of government have 
been increasingly absorbed by admin- 
istrative boards and centralized bu- 
reaus, whose members were never 
elected by the people to any office, 
and which seem chiefly interested in 
adding to their staffs and powers and 
in placing their acts beyond judicial 
review. 

4. The cost of government is about 
ten times higher than in 1900, and I 
remind you that this increase did not 
come wholly in recent years or during 
any one administration. The dollar 
increase might not be so serious, but— 

5. The activities of government in 
competing with the business of its own 
citizens have steadily widened, and the 
resources taken by taxes from citizens 
are used by government to destroy 
the business of such taxpayers as gov- 
ernment chooses to compete with and 
destroy. And again I remind you 
that some of these great socializing 
enterprises of government were not 
started during the past three years. 

6. Individual enterprise has been in- 
creasiagly stifled through incessant at- 
tacks and strangled through ever 
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mounting burdens of taxation, until, 
with about one third of income taken 
for taxes, industry and business are 
criticized because they do not do more 
to relieve the conditions which only a 
cessation of the attacks and of tax in- 
creases could remedy. 

7, Ever increasing numbers of citi- 
zens become dependent on govern- 
ment for employment and for food, 
clothing, and shelter; and the employ- 
ees of government gain an increasing 
ascendancy in the control of primaries 
and elections, in which the continu- 
ance or the extension of governmen- 
tal expenditures is demanded as of 
right. i 

For more than twenty years we have 
seen an increasing tendency, which I 
could illustrate with details if space 
permitted: 

To conduct legislative investigations 
in such a manner as to destroy repu- 
tations, invade privacy, and deny op- 
portunity for fair hearing; 

To whittle away personal rights and 
liberties supposed to be guaranteed by 
the Constitution; 

To applaud or welcome the arbi- 
trary use of the powers of government 
whenever ostensibly directed against 
those who are supposed to be rich, 
conspicuous, or successful; 

To use the resources of government 
in vast and skillful propaganda by the 
ablest writers, to influence public opin- 
ion and even the administration of 
justice, in behalf of the policies of gov- 
ernment; 

To manifest and incite impatience 
and hostility as to the courts, Federal 
and state, whenever they act to re- 
strain arbitrary action by government 
and to enforce conformance to the fun- 
damental Jaw unless and until it is 
changed by the people in the deliberate 
way provided by the Constitution 
itself; è 

To strengthen the eager desire of 
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many people to control the lives and 
property of other people; 

To establish the authority of a grow- 
ing intolerance which seeks to deny 
freedom of opinion and freedom of 
speech and to intimidate and crush all 
opposition by means not only unfair 
but also repugnant to the whole spirit 
of free government. 

Tendencies such as these have been 
at work for years not few. Only their 
recent acceleration may be new. They 
have been applauded more often than 
they have been challenged, for they 
have been deemed to operate so far 
for the‘benefit of the many against the 
few; and the rank and file of the people 
have not yet realized that the same 
trends may take away their rights, as 
Hitler, Mussolini, and Stalin have 
done in other lands. 

All political parties and many pub- 
lic men have been the offenders. 
Probably we all have been guilty, be- 
cause we have acquiesced in acts and 
actions which at the time seemed of 
no great consequence but which led us 
further along the road to a subordina- 
tion of the individual to centralized 
government. The beginnings of great 
offenses against human rights in this 
country may justly be ascribed to men 
who now are sincerely aroused, when 
they see how far along the road we 
have come. 


Scops or Present TRENDS 


Nor are these conditions peculiar to 
our National Government. Many of 
the same trends have been at work in 
state and local governments, under all 
political parties and varying adminis- 
trations. Few states and large cities 
have been free from some manifesta- 
tions of the same tendencies. Even in 
the administration of justice, the 
gyand jury is too often treated as a 
“rubber stamp” for aggressive and po- 
litically minded prosecutors. 
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We have to recognize, too, that the 
conditions which concern us are not 
confined to our own land or peculiar 
to it. For forty years before the 
World War, the historian and the phi- 
losopher joined in-acclaiming freedom 
of opinion as securely established in 
every land except Russia; and democ- 
racy was the universal trend in gov- 
ernment. Today we find that dicta- 
torship and the suppression of indi- 
vidual rights have prevailed in many 
lands in which liberty had seemed 
secure; and the challenge which comes 
to us is that of resistance or surrender 
to an Old-World trend which isesweep- 
ing the earth. 


Tux Issus Is Ansan or Us 


We who are charged with some duty. 
and responsibility in this great issue 
may best’ see it straight. It goes 
deeper than personalities and deeper 
than parties. It will not be solved as 
a partisan issue or in any one political 
campaign. For reasons of party strat- 
egy it may be left out of political cam- 
paigns; but it will still be with us, and 
will have to be thought out and fought 
out, with the aid of men and women of 
all parties, in the great forum of public 
opinion, from which emerges the de- 
liberate will of the people. No politi- 
cal party can claim, or should be given, 
a monopoly of defending the funda- 
mentals of our Constitution and our 
laws. 

There is one other aspect of the 
matter which I am sure we should all 
keep in mind. If headway has been 
made here by those who are eager to 
remake America according to blue- 
prints borrowed from Old-World dic- 
tatorships, we ought to recognize that 
any such disposition of our people has 
had its origin in a desire to correct 
some of the abuses which have crept 
into our economic and political sys- 
tems, and to deal justly and generously 
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wita those who were the victims of the 
recent world-wide depression. 

The rank and file of our people have 
des:red that this should remain a land 
of happiness and opportunity for its 
citizens, and they have been predis- 
posed to plans offered in the name of 
a greater equality of opportunity in a 
per.od of industrial breakdown. They 
have not yet heeded the fact that 
abtses are revealed and agitated, not 
that they may be remedied by major- 
ity action, but that their continuance 
may stir more and more of indignation 
on the part of rampant minorities. 
Frcm high place the challenge has re- 
cently been put to our people as to 
whather “the sources of their indigna- 
tiom” are “deep enough” so that “your 
wrcth may sustain a genuine recon- 
struction of American life.” 

We may recognize that dictator- 
ships abroad have brought no solution 
for depression, no substitute for the 
patient British method of holding fast 
to Zundamentals; but we of American 
business and the professions should 
not, by retaining a purely negative and 
obstructive attitude to all proposals 
for social justice, make more difficult 
the task of working out solutions 
within our Constitution and the spirit 
of aur laws. 

Remedies and solutions must be 
found by American enterprise, in part 
with the aid and encouragement of 
government; they must be found 
within our existing form of govern- 
ment if possible; but we may as well 
recognize that they will be found, and 
thet failure might make easy the 
triamph of those who would have 
America follow in the footsteps of 
Russia, Germany, and Italy. 


“ne True SIGNIFICANCE OF SOME 
Present PROPOSALS 


Somg persons who are dissatisfied 
wizh our present Constitution and the 
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restraints which it imposes upon gov- 
ernment propose that the Constitu- 
tion should be amended. The sub- 
mission of such an amendment is the 
orderly and lawful way. The merits 
of such an amendment, if it is pro- 
posed, would be debated and decided 
by the people. The Constitution has 
been amended before, and will doubt- 
less be amended again, for good cause 
shown; but amendments have usually 
been consistent with its fundamental 
structure and spirit. The Eighteenth 
Amendment was the conspicuous 
amendment designed to give the Na- 
tional Government powers over the 
lives and private concerns of the 
people, and that attempt did great 
harm before it could be repealed. 
Nevertheless, there has been pending 
since 1924—-nothing very recent about 
that—and there is still pending an 
amendment to give to the National 
Government plenary powers over the 
lives of children and young people up 
to college age. The amendment has 
not been ratified by the states, al- 
though more than a reasonable time 
has elapsed; but I refer to this proposal 
of change as having been made and 
submitted to the people in the orderly 
way. 

Other opponents of the present form 
of our government seek to impair it by 
indirection and to clear the way for 
arbitrary power without letting the 
people decide for or against amend- 
ment. Without changing the Consti- 
tution, they seek to find a way to take 
away the powers of the Court to en- 
force it. They claim to have found 
such a way, through an Act of Con- 
gress abridging the jurisdiction of the 
courts. The Constitution would be 
left as it is, on paper; but no citizen 
could claim its protection. He would 
have only such liberties and rights 
under the Constitution as the,execu- 
tive and legislative branches of 
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government—including the various 
boards, commissions, and agencies— 
saw fit to let him have. 


Tue Prorte SHOULD UNDERSTAND 
Wuar Turse Proposats Mran 


If this plan were carried out, the 
rights of freedom of speech, freedom of 
worship, immunity from arrest and 
seizure without warrant, immunity 
from invasion and search of homes 
and offices, and the like, would be 
beyond any protection from the 
courts. The Congress could pass a 
law that no red-headed man could 
have a job, that no Catholic could go 
to church, that no Jew could adhere 
to his religion or marry, that no em- 
ployer of labor could vote in a Federal 
election, that no worker could belong 
to a trade union, or that no woman 
could be employed except as a house- 
wife. 

These things seem extreme and im- 
possible to us now, but they seemed 
just as impossible in Italy or Germany 
a few years ago. They seem impos- 
sible now because we all instinctively 
realize that any such laws would be 
utterly contrary to our Constitution; 
and we are accustomed to the powers 
of the courts to reject invalid laws, 
even in closer cases. Take away the 
powers of the courts to enforce the 
Constitution, and the rights and lib- 
erties of men and women are at the 
mercy of majorities or minorities in 
Washington. Take away the powers 
of the courts to enjoin violations of 
constitutional right, and there is no 
protection. If an Act of Congress or- 
dered that all men of a given race or 
religion should be shot or thrown into 
prisons for torture, there would be 
little consolation for the victims or 
their families in the fact that the Con- 
sfitution prohibited such a thing, if no 
court had power to enjoin and prevent 
the carrying out of such a law. 
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Those who have come to our shores 
from foreign lands are often the most 
eager to change our form of govern- 
ment. This is hard to understand. 
With the knowledge of what has been 
done to,men and women in Russia, 
Germany, and Italy, how can new- 
comers or their children wish to take 
away from themselves and their chil- 
dren the present protection against 
like treatment here? 

We all should understand that if any 
man’s rights and liberties are disre- 
garded and made unsafe, then from 
that day on, no man’s rights and lib- 
erties are safe. $ 


ARBITRARY Power Suoutp Be Re- 
SISTED AT ALL Pornts 


The time has come when thinking 
men and women of all parties should 
come to realize that extensions and 
aggressions of arbitrary power should 
be opposed and combated wherever 
they appear and in whatever form 
they are advocated. The Nation’s 
great Court made that very clear again 
on April 6, in its opinion in the Jones 
case, in which six of the nine members 
of the Court declared, through Mr. 
Justice Sutherland: 


The action of the Commission finds no 
support in right, principle or in law. It is 
wholly unreasonable and arbitrary. It vio- 
lates the cardinal precept upon which the 
constitutional safeguards of personal lib- 
erty ultimately rest, that this shall be a 
government of laws, because to the precise 
extent that the mere will of an official or 
an official body is permitted to take the 
place of allowable official discretion or to 
supplant the standing law as a rule of 
human conduct. The government ceases 
to be one of laws and becomes an autocracy. 

Against the threat of such a contingency 
the courts have always been vigilant, and, 
if they are to perform their constitutional 
duties in the future, must never cease $o 
be vigilant, to protect, and turn aside 
danger at its beginning. The admonition 
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of Mr. Justice Bradley in Boyd v. United 
States, 116 U. S. 616, 635, should never be 
forgotten: “It may be that it is the ob- 
noxious thing in its mildest and least repul- 
sive form; but illegitimate and unconstitu- 
tional practices get their first footing in that 
way namely, by silent approaches and 
sligkt deviations from legal modes of pro- 
cedure. . . . It is the duty of courts to be 
watchful for the constitutional rights of 
the ritizen, and against any stealthy en- 
croazhments thereon. Their motto should 
be obsta principiis.” 

Acbitrary power and the rule of the Con- 
stitction cannot both exist. They are an- 
tagcnistic and incompatible forces; and one 
or the other must of necessity perish when- 
ever they are brought into conflict. 

T> borrow the words of Mr. Justice Day: 
“Thare is no place in our constitutional sys- 
tem for the exercise of arbitrary power.” 
Garield v. Goldsby, 211 U. S. 249, 262. 
To 2scape assumptions of such power on 
the part of the three primary departments 
of the government, is not enough. Our 
institutions must be kept free from the 
appropriation of unauthorized power by 
lesser agencies as well. 

Aad if the various administrative bu- 
reavs and commissions, necessarily called 
and being called into existence by the in- 
creasing complexities of our modern busi- 
ness and political affairs, are permitted 
gracually to extend their powers by en- 
croachments, even petty encroachments, 
upon the fundamental rights; privileges 
and immunities of the people, we shall in 
the end, while avoiding the fatal conse- 
quences of a supreme autocracy, become 
submerged by a multitude of minor inva- 
sions of personal rights, less destructive 
but no less violative of constitutional 
guarantees. .... 

The philosophy that constitutional limi- 
tations and legal restraints upon official 
action may be brushed aside upon the plea 
that good, perchance, may follow, finds no 
countenance in the American system of 
government. 


REAWAKENED Parriotic Farru 


I do,not for one moment believe that 
anywhere near a majority of the people 
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of this country are ready to give up 
the rights and liberties guaranteed to 
them by our Constitution, admit that 
our form of government by law has 
failed, and seek a substitute in some 
form of personal government and the 
supremacy of arbitrary power. But 
wishes and hopes and beliefs of indi- 
viduals will be of no avail in this mat- 
ter unless they are soon translated into 
an alert and vigorous national faith 
which holds strongly to the fundamen- 
tals of the American system while ac- 
cepting such changes as may be proved 
to be consistent and necessary in the 
light of experience. 

When I survey the state of public 
opinion throughout our country at this 
time, the most distressing and disturb- 
ing challenge may be stated in this 
way: What has become of the sturdy, 
assertive American patriotism which 
was long a vital part of our lives? 
What has become of the patriotic spirit 
which loved and cherished its Gov- 
ernment, rejoiced in its victories of 
peace and of war, hailed the Liberty 
Bell with reverence as it moved 
through our cities, and thrilled always 
at the sight of the flag—the love of 


181 


country which was inspired by the 
long struggle of the colonies for inde- 
pendence, by the victories won on 
land and sea, by the exploits of Dewey 
at Manila Bay, by the hauling down 
of the flag of Spanish dictatorship in 
Cuba, and by the heroism of American 
soldiers on the fields of France? Has 
disillusionment come, and with it a 
numb, defeating sense that America 
no longer has a destiny of devotion to 
liberty and justice underlaw? Are we 
willing to stand by and let the assump- 
tion go forth that we were wrong and 
the continent of Europe is right? 

Did ‘our Liberty’ Bell ring in vain? 

Was the Declaration a, lie? 

Must we turn to the Old World again, 

With the penitent -prodigal’s ery? 

The answer rests with those who 
have the ability to explain American 
institutions and our ideals fairly and 
clearly to all the people. With their 
verdict we shall be content, because 
the deliberate will of the people is the 
supreme law of free government. 
When the heat of campaigns is over, 
men and women of all parties must 
face the issue and help in the great 
decision. 


William L. Ransom, of the New York Bar, is presi- 
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served as member of the General Council and the 
Executive Committee of the Association; member 
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Jurisprudence and Law Reform; and member of the 
Committee on Legal Education and the Committee 
on Uniform State Laws of the New York State Bar 
Association. He served as chief counsel for the 
Public Service Commission of the State of New York 
and as a Justice of the City Court of New York, be- 
fore resuming general practice of law in 1919. 


The Freedom of the Press: 


By Cusster H. RowELL 


HAT the freedom of the press is 

the liberty of the people has been 
said so often that it has become a plati- 
tude. Nobody has questioned it in 
theory, and now we are seeing the cul- 
mination of three centuries of expe- 
rience, since Milton enunciated the 
doctrine in the Areopagitica, which 
demonstrate it in practice. 

The first liberty the dictator cyrtails 
is that of the press. This is true 
whether the dictatorship is avowed or 
covert, and whether it is political, eco- 
nomic, social, or religious. He who 
can determine what the people shall 
not know can shape them by other 
devices to his purpose. 

We live at this moment in a world in 
which freedom of the press is as rare as 
the concomitant liberties oi the per- 
son, of government, of business, of la- 
bor, of thought, of worship, and of 
assembly. All these have vanished 
from most of the earth. They do not 
exist in Germany, Italy, Russia, Tur- 
key, China, Japan, or the lesser politi- 
cal dictatorships which now rule the 
majority of the human race. They 
survive in the minor democracies, like 
Switzerland, the Netherlands, Bel- 
gium, and the Scandinavian countries, 
and in the vast domains which speak 
the English tongue. 

In France also the press is measur- 
ably exempt from direct control by 
law. Unfortunately, practically none 
of it is independent of other forms of 
outside domination. If American and 
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Brit.sh newspapers are in part condi- 
tioned by the fact that their major 
revenues come from advertising, 
Frerch newspapers, whose income 
from. this source is limited, are under 
almost irresistible temptation to sup- 
plement it from other and much more 
corrupting sources. Perhaps largely 
for this very reason France is precisely 
the >ne among the great democracies 
in which free institutions seem now to 
be beld by the most precarious tenure. 
On the surface at least, the correlation 
between freedom of the press and the 
liberties of the people is complete. 
Thev survive or perish together. 


Is Freepom DESIRABLE? 


This, to be sure, frankly begs the 
question whether nations and indi- 


‘viduals ought to be free. All the 


rulers and a large part of the ruled, in 
the now widespread dictatorships, ag- 
gressively deny this major premise of 
libezal thought. What is so numer- 
ously debated must ipso facto be de- 
batable. 

For that matter, even the nine- 
teerth century, which saw the full de- 
velcpment of the free press, parlia- 
merts, industrialism, and imperialism, 
which the Marxians stigmatize as 
“bourgeois” and therefore ephemeral 
institutions, did not dare to carry its 
thearies to their logical conclusion. 
It did not treat freedom as something 
gooi for everybody. It was good for 
while men, especially if they were our 
shade of white, and of our cut of coat 
and countenance. But it was the 
white man’s right to confer something 
else on @ the lesser breeds.” As Wil- 
liam Allen White recently said, “Free- 
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dom is not something which one people 
can impose on another.” So we im- 
posed peace, order, sanitation, indus- 
try, and a market for our goods, in- 
stead. And now all but one of the 
major groups of our race eschew lib- 
erty even for themselves. Decidedly, 
we can no longer syllogize the freedom 
of the press merely by assuming other 
liberties as axiomatic. 

In America, however, we do not 
have to rest wholly on this technically 
inconclusive logic. We have history, 
also. The freedom of the press had 
become an accepted principle with us, 
even before the Revolution, and was a 
major factor in making the movement 
for independence possible. It was the 
first guarantee of the Bill of Rights, 
and this was the first protection of that 
right in any basic law in the world. 
Even our laws of libel and of contempt 
of court are the most liberal in the 
world. In consequence, and for better 
as well as for worse, our press is the 
most enterprising, the most prosper- 
ous, and the most intrusive upon pub- 
lic and private affairs in the world. If 
it also sometimes exhibits bad taste, 
and even bad faith and bad morals, 
these qualities may likewise be found 
in the press of less free nations. 

For liberty of the press necessarily 
includes the liberty of the bad press to 
conduct itself badly, and the certainty 
that some of it willdoso. Only where 
some of the press can be bad is it pos- 
sible for any of it to be freely effective 
for good. Any restraint upon the 
press, beyond the obvious ones of the 
libel and obscenity laws, is sure to do 
more harm than good. 


Freepom or News PRESENTATION 


Originally, the most precious liberty 
of the press was that of expressing 
opinions. What we now know as 
“news” is barely a century old,*and its 
present preponderance is much newer, 
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and is largely confined to papers in the 
English, Japanese, and Chinese lan- 
guages. The most important present 
independence of the press, therefore, 
as well as the most dangerous oppor- 
tunity for misuse, is in the handling of 
the news. 

Given the facts, the reader can use 
his own judgment on any opinions re- 
garding those facts which he finds in 
his newspaper. If those opinions have 
behind them a record of habitual in- 
telligence and good faith, they rightly 
carry much weight. But they are 
conclusive on nobody. Each reader 
has his own defense, by his critical in- 
telligence or his uncritical prejudice, 
against overpersuasion by them. 

There is no suchsprotection against 
falsified, biased, or suppressed news. 
No reader can compete with the vast 
agencies of news gathering, to verify, 
refute, or supplement the reported 
facts even of any considerable local 
community, to say nothing of the na- 
tion or the world. If the medium of 
fact is turbid or distorted, even the 
sharpest eye cannot see clearly 
through it. 

The modern freedom of the press is, 
therefore, primarily the freedom to 
present the news, just as its character 
and intelligence are reflected in the 
manner of that presentation. And 
those who, for good purposes or for 
bad, by public authority or by private 
influence, seek to turn the minds of the 
people to their own ends, now do so 
largely by controlling the news. 

It is difficult for us in America, 
where the news flows like a flood, to 
realize that Americans now know what 
is going on in Germany or Italy better 
than all but the privileged few of those 
countries are permitted to know it. 
Private and obviously sincere letters 
from friends isolated behind those 
walls of censorship reveal a pathetic 
oblivion to reality. Whole nations 
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can be, and are, hypnotized into unani- 
mous illusion by blocking access to 
facts and substituting shadows on a 
screen. Many pages of humorless 
self-laudation or commandeered adu- 
lation of Hitler or Mussolini could not 
corrupt the mentality of the people so 
effectively as one distortion or sup- 
pression of essential facts. 


Inormecr CONTROL 


All this, however, is mostly generali- 
zation of the obvious. What is the 
actual situation in the present practi- 
cal operation of the freedom of the 
press in America? ° E 

There is, of course, no governmental 
censorship by law. Even the proposal 
to include a licensirtg feature in the late 
iunlamented NRA codes met with such 
strenuous protest that it was promptly 
abandoned; and the Supreme Court, 
in the case of the Louisiana gag laws, 
has recently again sustained the in- 
violability of the right granted by the 

First Amendment. We have so long 
rendered lip service to the verbal 
formule of the freedom of the press 
that there is little likelihood, short of 
revolution, of their open abrogation. 
Technically and formally, our press is 
likely to remain free of government 
control. 

But the press of France is likewise 
legally free, though no one pretends 
that it is practically independent. 
Many of even the greatest newspapers 
of France are as dependent on direct 
or indirect government support, or on 
the financial backing of some party, 
group, or leader, as American country 
weeklies once were on the “county 
printing.” Even worse, owing to the 
paucity of advertising receipts, French 
newspapers have tended to commer- 
cialize their news and editorial col- 
umns in a way that would ruin tlfe 
reputation and soon wreck the busi- 


ness of an American newspaper found 
e 
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doing it. There is no law in America,’ 
either, against bribing a newspaper; 
but public sentiment and the stand- 
ards of the craft put it in the same 
morel category as the corruption of a 
publ c official. In France it occasions 
neitker surprise nor shock, and is dis- 
tressingly prevalent. 

What profiteth it a nation that its 
press be free of the law, if it makes 
merchandise of its own soul? 

In Great Britain also the press is 
free of statutory censorship, but is 
under very rigid restrictions by libel 
and contempt-of-court laws. If Brit- 
ish readers are thus protected against 
som» of the indecencies of sensational 
American journalism in reporting 
crintinal news, and against trying cases 
in the press rather than in the courts, 
they are also deprived of much valu- 
able information, without which the 
abuses of power are protected by a bar- 
rier of enforced ignorance. America’s 
loos2 libel laws and looser practice, 
and its narrow limitations of the power 
of tre courts to punish for contempt, 
maş have led to scandalous indiscre- 
tions and gross violations of good taste, 
but they have also preserved an essen- 
tial safeguard of liberty which Ameri- 
cans would not willingly forgo. 

The question still remains how far 
the American press is under other in- 
flueaces and controls, not of the law or 
the government, which hinder it from 
beirg that “palladium of our lib- 
ertiss” which florid orators once called 
it. 

The commonest complaints allege 
infractions rather by private pressure 
thaa by public power. Because the 
American newspaper depends on ad- 
verzising for the revenues which make 
possible its low price to subscribers, 
the advertiser is accused of dictating 
editorial policies. Because mass pro- 
ductio&i requires mass circulation, the 
newspaper publisher is alleged to be as 
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timid as the politician in resisting pres- 
sure-group minorities or prevalent 
prejudices. In the competition for 
this circulation, the news and features 
are unquestionably often vulgarized, 
until few modern newspapers reflect 
the taste of their proprietors and edi- 
tors, or of their more discriminating 
readers. Because modern newspaper 
plants and organizations cost a great 
deal of money, the proprietor is com- 
monly a man of means, and is accused 
of conducting the newspaper in the in- 
terest of his class. To the economic 
determinist, this is self-evident, re- 
quiring no proof and admitting of no 
disproof. And, finally, if the news- 
paper favors one party, no partisan of 
the other side will credit it with un- 
biased handling of the news. 


ADVERTISING CONTROL 


How far are these strictures jus- 
tified? 

The commonest charge, of course, is 
that of advertising control. Most 
newspaper men indignantly protest 
that, in its crude and direct form, this 
is the rarest of their problems. In 
forty years of experience as a news- 
paper man, the writer can confirm this 
denial, as to most advertisers, most of 
the time. The few exceptions have 
been easy to meet, by the exercise of no 
more courage than it takes to be 
merely one degree bolder than the 
most timid class of the population— 
which is the mercantile one. The na- 
tional advertiser is nearly as easy to 
stampede as the local storekeeper, and 
is no more eager to receive unwanted 
free advertising in place of the paid 
advertising he threatens to withdraw. 
Any newspaper afraid to resist this 
sort of attempted coercion is simply 
unconscious of the strength of the 
weapon at its hand. m 

However, it must be confessed with 
some shame that there have been re- 
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cent attempts, on a nation-wide scale, 
to exert direct advertising pressure in 
a manner violative of all the sounder 
traditions of journalism and of adver- 
tising. Some of the most blatant 
have been conducted through national 
advertising agencies, which should 
have known better. 

When the Tugwell food and drugs 
act was first before Congress, the news- 
paper opposition to it was directly and 
openly organized by advertising agen- 
cies, acting through the advertising 
departments of newspapers. They 
relied, not on arguments in the public 
inter&St—thougk such arguments 
might have been well justified as to 
some features of the original bill—but 
on direct pressure*politics, conducted 
by agencies handling the accounts of 
medicine and cosmetic advertisers, 
and communicating with editors and 
publishers through their advertising 
departments. Of the flood of edi- 
torials against the measure which 
promptly followed, all over the coun- 
try, the majority were obviously writ- 
ten by men who had not themselves 
read the bill and could have had no 
personal opinion on it, and who took 
all their supposed facts and arguments 
from the agency propaganda. The 
vagaries and excesses of Tugwell 
should have been combated by some 
more legitimate method than this form 
of advertising blackmail. 

There have also been sporadic 
efforts by liquor advertisers, since re- 
peal, such as were far less common 
before prohibition, directly to intimi- 
date the editorial policies of newspa- 
pers by the threat of withdrawing ad- 
vertising. 

However, while one must note with 
chagrin these recent exceptions, the 


statement still holds good that direct 


attempts by advertisers to coerce the 
editorial policies of newspapers are 
among the rarer and less important of 
Ld 
vie 
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_ the interferences with the freedom of 
the press. 

Indirect influence, to make pro-busi- 
ness the policy of an institution de- 
pendent on the patronage of business, 
is of course more subtle and harder to 
detect. Doubtless it does exist, some- 
times in considerable degree. How- 
ever, it must also be noted that the 
radicals are not necessarily correct in 
their assumption that the business 
side is necessarily the wrong side. 


SUBSCRIBER CONTROL 


Yielding to pressure groups of sub- 
scribers is of course both more com- 
mon and more legitimate. After all, 
the subscriber, in spite of the small 
price which he pays directly for the 
paper, is also the source of all its re- 
maining revenue. If the advertiser 
did not succeed, by his advertising, in 
persuading the readers to increase his 
sales profits by much more than the 
cost of the advertising, his advertising 
would not pay, and he would stop it. 
So the subscriber pays it all, part of it 
directly and the rest of it through the 
advertisers. 

And the subscriber has, as the ad- 
vertiser has not, the right to withdraw 
his patronage because he does not like 
the policies of the paper on public 
questions, and to transfer his support 
to the paper which suits him better. 
The newspaper which does not satisfy 
its subscribers is not entitled to hold 
them. ‘A publisher or editor must be 
sensitive to public sentiment, either to 
reflect it or else consciously to oppose 
and seek to change it. This degree of 
influence by the subscriber on the 
newspaper, when exerted legitimately, 
is wholesome as well as unavoid- 
able. 

But pressure group intimidation by 
organized minorities is as pernicious 
when directed against a newspaper as 


when exerted on Congress. It is more 
e ‘5 
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than surmise that the silence or the 
approval of many newspapers on the 
recent bonus legislation was due to the 
same motives as was its passage in 


. Congress. 


The vulgarization of news and fea- 
tures is not strictly relevant to the 
“freedom of the press.” After all, no 
one :s obliged to read those portions of 
the aewspaper which do not conform 
to h5 tastes or interests. Even Cicero 
had to have this pointed out to him, 
two thousand years ago, when he fas- 
tidicusly complained of the sporting 
and scandal sections of Caesar’s Daily 
Doings, the Roman “Acta Diurna.” 
And. if those who are attracted by 
thes2 features to subscribe for the 
paper should later acquire the habit of 
occasionally reading its more serious 
columns also, so much the better, es- 
pecially for the regular readers of the 
highbrow features which the lowbrow 
subscribers furnish the money to pay 
for. 

If a newspaper editor put out a 
paper to his own taste, he would risk 
being its only subscriber. He is there- 
fore. not chagrined when his more 
squeamish friends tell him that it does 
not suit their tastes, either. Why 
should it? As long as the part which 
is intended for them is worth their 
reacing, and the other parts do not 
offead too much, they get their 
morey’s worth. Nobody is expected 
to rzad the whole paper, but each part 
is read by somebody. He is the one 
tha‘ part is for. 


NATURE or THE MODERN 
NEWSPAPER 


Mauch more serious are the limita- 
tiors of knowledge, of imagination, of 
interests, and of prejudices of the 
proprietor himself. The ideal news- 
paper ould be owned by an experi- 
enced newspaper man who owned 
nothing else, but who, from the news- 
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paper, had accumulated sufficient re- 
serve to afford to take risks, as well as 
the experience to realize that risks are 
profitable. There were once many 
such papers, and there are still some. 
But in the nature of things, they are 
growing fewer. Many newspapers 
are now members of “chains.” They 
are mass-production outputs, in policy 
as well as in news and typography, 
managed by remote control. Others, 
by inheritance, purchase, or merger, 
are held by impersonal corporations or 
trustees. All of them, in the larger 
cities, must be highly capitalized. 
The days when a man with an idea, an 
apron full of type, and a hand press 
could start a newspaper are gone for- 
ever. With them, the few surviving 
remainders of “personal journalism” 
are rapidly vanishing. 

A modern newspaper is at once a 
factory, a mercantile organization, and 
a group of productive journalists. 
Such institutions tend to fall into the 
hands of corporations, or of corpora- 
tion-minded individuals largely in- 
terested in the securities of other 
corporations. And corporations are 
proverbially reputed to have no 
souls. Unfortunately, they have. 
But they are not likely to be liberal 
souls. 


Business INFLUENCE AND 
PARTISANSHIP 


So the newspaper, being itself a big 
business, tends to reflect the social, 
emotional, economic, and political at- 
mosphere and to share the limitations 
of imagination of big business. This, 
at least, is the common assumption, 
and to a considerable extent it is in 
many instances true. Even so, it does 
not follow that such a newspaper is 
necessarily always wrong. Big busi- 
ness may be right; it frequeptly is. 
Probably, as between the two evils, the 
“reactionaries” of big business would 
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do less harm than the demagogues who 
live by preying on the prejudices of 
the poor. 

Nevertheless, even if big business 
were always right, as it certainly some- 
times is, a newspaper subject to its 
dictation would not be “free,” even in 
that rightness. 

Fortunately, this is not the whole of 
the story. Successful newspapers are 
owned, not merely by “big” business 
men, but by good ones. Otherwise 
they could not long remain successful. 
A good business man knows his goods. 
He knows how to produce salable 
goods, and to sell them. If he makes 
and sells shoes, they must be at least 
as good and as cheap as those of his 
competitors, and they must be such 
shoes as the people are willing to buy, 
at prices they will pay. The shoe man 
does not thrust certain shoes on an 
unwilling public, merely because they 
are the sort he and his neighbors 
prefer. 

Applying this to the commodity of 
news, and even of editorials, the busi- 
ness man who knows this sort of goods 
knows that he cannot sell the people 
his interests. He must sell them their 
own. He must often be regarded as a 
“traitor to his class” at the country 
club. Otherwise the country club and 
he would have to support the paper, 
and they would find it an expensive as 
well as useless luxury. The only way 
to get the people to support the paper 
is to run the paper in their interest. 
Sometimes this involves doing what 
they temporarily do not know is their 
interest. Then it is the business of 
the newspaper, by education, to under- 
take to bring them toa realization of it. 

If the proprietor knows this for busi- 
ness reasons and the staff wants to do 
jt from a professional sense of good 
workmanship, plus some who do it 
from sincere idealism, the combination 
is good enough. And in many more 
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. cases than the Marxian dialectic of 
economic determinism would admit 
possible, just this happens. 
Partisanship is no longer so serious 
a problem as it once was. The hide- 
bound, thick-and-thin party organ has 
almost ceased to exist, except in the 
backwaters of politics and journalism. 
In crises like the present, to be sure, 
when men and papers are sharply 
divided on fundamentals, feeling and 
prejudice as well as conviction find 
their play. But the bitter controver- 
sies of the present are only in name and 
in mechanism Republican and Demo- 
cratic. Al Smith and Herbert Hoover 
now belong in principle to the same 
party, which is as much Lincoln 
Democratic as it ‘is Jeffersonian Re- 
publican. That sort of partisanship, 
resting on conviction, is wholesome. 


Nuaeative AnD Posrrive FREEDOM 


These are the negative inhibitions 
on the freedom of the press, and none 
of them are unduly serious. If the 
press does not function to fill its full 
place in our democratic life, it is not 
because it is prevented from doing so. 
It is because, being negatively free, it 
lacks the positive qualities fully to 
realize that freedom. 

This is a lack difficult to remedy. 
Nothing can meet it but a person, and 
a corporation is nota person. Neither 
is an individual a journalistic person if 
he is primarily an absentee owner, him- 
self dominated by other than journal- 
istic interests. It requires strong and 
high standards and a determined loy- 
alty to them, by a person willing to 
take risks to carry them out, and with 
a staff which works in enthusiastic de- 
votion to those standards, as well as 
for wages. It can be done, and it is 
done, in far more cases than the cynics 
concede. If it is still not done enoug 
—neither are any of the other things 
on which the regeneration of our de- 
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mocracy depends as yet done enough. 
But he who does not have a confident 
faith that they will be done lacks the 
soul of a true newspaper man. 

Tf there is any danger to the freedom 
of the American press, that danger is 
internal. The press will have all the 
freedom it deserves. More than that, 
it could not use if it had it. As 
against external aggression, even the 
weakest and most timid-of our press 
would defend itself. If it were think- 
able (and, since it has happened nearly 
everywhere else, why is it. inconceiv- 
able here?) that American newspapers 
were put under legal censorship, and 
confiscated if they opposed the gov- 
ernment, they would refuse to comply, 
and would bootleg their free sheets as 
Belgian newspapers did during the 
war, and as countless surreptitious 
publications are doing in Germany: 
now. American journalism would be - 
no less courageous, and far more énter- 
prising and efficient, in fighting down 
direct attack like that, even if it had 
to organize armed counter-revolution 
to eject by force the usurping dic- 
tator. ` 

But this is not the battle we shall 
have to fight. It will be, rather, a 
struggle from within, to give more 
vitality to what tends too often to be- 
come the mere routine operating of a 
dead machine. It will be to add to 
the necessary business standard of the 
newspaper as a manufacturing plant, 
making and selling goods at a profit, 
the professional standard of living 
up to a mark and rendering a service. 
It will be to make of the newspaper a 
personality, filling its place in the com- 
munity, with its own individuality, 
character, temperament, and prestige. 
It will be to recognize the newspaper 
as the vital organ of democracy and of 
educatjon, as well as the purveyor of 
news, entertainment, and advertising, 
for profit. 
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Only thus will the newspaper be 
really free. Freedom is not the mere 
absence of restraint. American news- 
_ papers can have as much of that as 
they can utilize. Men and institu- 
tions are not liberated by removing 
their shackles, and liberty can be 
neither conferred nor imposed on 
them. It must be achieved. It must 
be a life, not merely a permission. 

Unless the American newspaper can 
attain to this positive freedom, not 
much would be lost by depriving it of 
its negative freedom. For a com- 
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munity or a nation in which the 
press is craven enough to submit to 
shackling, either by government or by 
other influences, or in which, unfet- 
tered, it still plods the treadmill from 
lack of enterprise to run a free course 
—that is a people which cannot long 
retain any other liberty. 

Most of the world, in fact, has gone 
just that dismal way. 

The American press must see that 
America does not go that way, and 
America must see that its press does 
not go it. 
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APPENDIX 
The Constitution of the United States of America 


We tut Peor of the United States, in 
Order to form a more perfect Union, es- 
tablish Justice, insure domestic Tran- 
quillity, provide for the common defence, 
promote the general Welfare, and secure 
the Blessings of Liberty to ourselves and 
our Posterity, do ordain and establish 
this Consrirution for the United States 
of America, 


ARTICLE I, 


Secrion 1. All legislative Powers herein 
granted shall be vested in a Congress of the 
United States, which shall consist of a Sen- 
ate and House of Representatives. 

Section 2. The House of Representa- 
tives shall be composed of Members chosen 
every second Year by the People of the 
several States, and the Electors in each 
State shall have the Qualifications requisite 
for Electors of the most numerous Branch 
of the State Legislature. 

No Person shall be a Representative who 
shall not have attained to the Age of 
twenty-five Years, and been seven Years a 
Citizen of the United States, and who shall 
not, when elected, be an inhabitant of that 
State in which he shall be chosen. 

[Representatives and direct Taxes shall 
be apportioned among the several States 
which may be included within this Union, 
according to their respective Numbers, 

‘ which shall be determined by adding to the 
whole Number of free Persons, including 
those bound to Service for a Term of Years, 
and excluding Indians not taxed, three 
fifths of all other Persons.) The actual 
Enumeration shall be made within three 
Years after the first Meeting of the Con- 
gress of the United States, and within every 
subsequent Term of ten Years, in such 
Manner as they shall by Law direct. The 
Number of Representatives shall not ex- 
ceed one for every thirty Thousand, but 
each State shall have at Least one Repre- 
sentative; and until such enumeratgon shall 
be made, the State of New Hampshire shall 


be entitled to chuse three, Massachusetts 
eight, Rhode-Island and Providence Plan- 
tations one, Connecticut five, New-York 
six, New Jersey four, Pennsylvania eight, 
Delaware one, Maryland six, Virginia ten, 
North Carolina five, South Carolina five, 
and Georgia three. 

When vacancies happen in the Represen- 
tation from any State, the Executive 
Authority thereof shall issue Writs of Elec- 
tion to All such Vacancies. É 

The House of Representatives shall chuse 
their Speaker and other Officers; and shall 
have the sole Power ofe Impeachment. 

Section 3. The Senate of the United 
States shall be composed of two Senators 
from each State, chosen by the Legislature 
thereof, for six Years; and each Senator 
shall have one Vote. 

Immediately after they shall be assem- 
bled in Consequence of the first Election, 
they shall be divided as equally as may be 
into three Classes. The Seats of the Sena- 
tors of the first Class shall be vacated at the 
Expiration of the second Year, of the second 
Class at the Expiration of the fourth Year, 
and of the third Class at the Expiration of 
the sixth Year, so that one-third may be 
chosen every second Year; and if Vacancies 
happen by Resignation, or otherwise, dur- 
ing the Recess of the Legislature of any 
State, the Executive thereof may make 
temporary Appointments until the next 
Meeting of the Legislature, which shall 
then fill such Vacancies, 

No Person shall be a Senator who shall 
not have attained to the Age of thirty 
Years, and been nine Years a Citizen of the 
United States, and who shall not, when 
elected, be an Inhabitant of that State for 
which he shall be chosen. 

The Vice-President of the United States 
shall be President of the Senate, but shall 
have no Vote, unless they be equally di- 
Wded. 

The Senate shall chuse their other Offi- 
cers, and also a President pro tempore, in 
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the absence of the Vice President, or when 
he shall exercise the Office of President of 
the United States. 

The Senate shall have the sole Power to 
try all Impeachments. When sitting for 
that Purpose, they shall be on Oath or 
Affirmation. When the President of the 
United States is tried, the Chief Justice 
shall preside: And no Person shall be con- 
victed without the Concurrence of two 
thirds of the Members present. 

Judgment in Cases of Impeachment shall 
not extend further than to removal from 
Office, and disqualification to hold and 
enjoy any Office of honor, Trust or Profit 
under the United States: but the Party 
convicted shall nevertheless be liable and 
subject to Indictment, Trial, Jhdgment 
and Punishment, according to Law. 

Sscrion 4. The Times, Places and 
Manner of holding.Elections for Senators 
and Representatives, shall be prescribed in 
each State by the Legislature thereof; but 
the Congress may at any time by Law 
make or alter such Regulations, except as 
to the Places of Chusing Senators. 

The Congress shall assemble at least once 
in every Year, and such Meeting shall be on 
the first Monday in December, unless they 
shall by Law appoint a different Day. 

Sscrion 5. Each House shall be the 
Judge of the Elections, Returns and Quali- 
fications of its own Members, and a Major- 
ity of each shall constitute a Quorum to do 
Business; but a smaller Number may ad- 
journ from day to day, and may be author- 
ized to compel the Attendance of absent 
Members, in such Manner, and under such 
Penalties as each House may provide. 

Each House may determine the Rules of 
its Proceedings, punish its Members for 
disorderly Behavior, and, with the Con- 
currence of two thirds, expel a Member. 

Each, House shall keep a Journal of its 
Proceedings, and from time to time publish 
the same, excepting such Parts as may in 
their Judgment require Secrecy; and the 
Yeas and Nays of the Members of either 
House on any question shall, at the Desire 
of one fifth of those Present, be entered on 
the Journal. 

Neither House, during the Session gf 
Congress, shall, without the Consent of the 
other, adjourn for more than three days, 
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no~ to any other Place than that in which 
the two Houses shall be sitting. 

Secrion 6. The Senators and Repre- 
sectatives shall receive a Compensation for 
their Services, to be ascertained by Law, 
and paid out of the Treasury of the United 
States. They shall in all Cases, except 
Treason, Felony and Breach of the Peace, 
be privileged from Arrest during their 
Atzendance at the Session of their respec- 
tive Houses, and in going to and returning 
fram the same; and for any Speech or De- 
baze in either House, they shall not be 
qu2stioned in any other Place. 

No Senator or Representative shall, dur- 
ing the Time for which he was elected, be 
appointed to any civil Office under the 
Authority of the United States, which shall 
haze been created, or the Emoluments 
whereof shall have been encreased during 
such time; and no Person holding any 
Office under the United States, shall be a 
Member of either House during his Contin- 
uance in Office. 

Sxcrion 7. All Bills for raising Revenue 
shell originate in the House of Representa- 
tives; but the Senate may propose or concur 
with Amendments as on other Bills. 

very Bill which shall have passed the 
Heuse of Representatives and the Senate, 
shell, before it become a Law, be presented 
to the President of the United States; If 
he approve he shall sign it, but if not he 
shell return it, with his Objections to that 
Hcuse in which it shall have originated, 
wko shall enter the Objections at large on 
their Journal, and proceed to reconsider it. 
If after such Reconsideration two thirds of 
thet House shall agree to pass the Bill, it 
shell be sent, together with the Objections, 
to the other House, by which it shall like- 
wise be reconsidered, and if approved by 
tw thirds of that House, it shall become a 
Law. But in all such Cases the Votes of 
bozh Houses shall be determined by Yeas 
ani Nays, and the Names of the Persons 
vozing for and against the Bill shall be en- 
tered on the Journal of each House respec- 
tively. If any Bill shall not be returned 
by the President within ten Days (Sundays 
excepted) after it shall have been presented 
to him, the Same shall be a Law, in like 
Manneg as if he had signed it, unless the 
Congress by their Adjournment prevent its 
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Return, in which Case it shall not be a 
Law. 

Every Order, Resolution, or Vote to 
which the Concurrence of the Senate and 
House of Representatives may be necessary 
(except on a question of Adjournment) shall 
be presented to the President of the United 
States; and before the Same shall take 
Effect, shall be approved by him, or being 
disapproved by him, shall be repassed by 
two thirds of the Senate and House of 
Representatives, according to the Rules and 
Limitations prescribed in the Case of a Bill. 

Section 8. The Congress shall have 
Power To lay and collect Taxes, Duties, 
Imposts and Excises, to pay the Debts and 
provide for the common Defence and gen- 
eral Welfare of the United States; but all 
Duties, Imposts and Excises shall be uni- 
form throughout the United States; 

To borrow money on the credit of the 
United States; 

_ To regulate Commerce with foreign Na- 
tions, and among the several States, and 
with the Indian Tribes; 

- To establish an uniform Rule of Natyral- 
ization, and uniform Laws on the subject of 
Bankruptcies throughout the United States; 

To coin Money, regulate the Value 
thereof, and of foreign Coin, and fix the 
Standard of Weights and Measures; 

To provide for the Punishment of coun- 
terfeiting the Securities and current Coin of 
the United States; 

To establish Post Offices and post Roads; 

To promote the Progress of Science and 
useful Arts, by securing for limited Times to 
Authors and Inventors the exclusive Right 
to their respective Writings and Discoveries; 

To constitute Tribunals inferior to the 
supreme Court; 

To define and punish Piracies and Felo- 
nies committed on the high Seas, and Of- 
fenses against the Law of Nations; 

To declare War, grant Letters of Marque 
and Reprisal, and make Rules concerning 
Captures on Land and Water; 

To raise and support Armies, but no 
Appropriation of Money to that Use shall 
be for a longer Term than two Years; 

To provide and maintain a Navy; 

To make Rules for the Government and 
Regulation of the land and naval Ferces; 

To provide for calling forth the Militia to 
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execute the Laws of the Union, suppress In- 
surrections and repel Invasions; 

To provide for organizing, arming, and 
disciplining the Militia, and for governing 
such Part of them as may be employed in 
the Service of the United States, reserving 
to the States respectively, the Appoint- 
ment of the Officers, and the Authority of 
training the Militia according to the dis- 
cipline prescribed by Congress; 

To exercise exclusive Legislation in all 
Cases whatsoever, over such District (not 
exceeding ten Miles square) as may, by 
Cession of particular States, and the ac- 
ceptance of Congress, become the Seat of 
the Government of the United States, and 
to exercise like Authority over all Places 
purchased by the Corfsent of the Legislature 
of the State in which the Same shall be, for 
the Erection of Forts, Magazines, Arsenals, 
dock-Yards, and other needful Buildings; 
—And 

To make all Laws which shall be neces- 
sary and proper for carrying,into Execution 
the foregoing Powers, and all other Powers 
vested by this Constitution in the Govern- 
ment of the United States, or in any De- 
partment or Officer thereof. 

Section 9, The Migration or Importa- 
tion of such Persons as any of the States - 
now existing shall think proper to admit, 
shall not be prohibited by the Congress 
prior to the Year one thousand eight hun- 
dred and eight, but a tax or duty may be 
imposed on such Importation, not exceed- 
ing ten dollars for each Person. 

The privilege of the Writ of Habeas 
Corpus shall not be suspended, unless when 
in Cases of Rebellion or Invasion the public 
Safety may require it. 

No Bill of Attainder or ex post facto Law 
shall be passed. i 

No capitation, or other direct, Tax shall 
be laid, unless in Proportion to the Census 
or Enumeration herein before directed to be 
taken. 

No Tax or Duty shall be laid on Articles 
exported from any State. 

No Preference shall be given by any 
Regulation of Commerce or Revenue to the 
Ports of one State over those of another: 
ner shall Vessels bound to, or from, one 
State, be obliged to enter, clear, or pay 
Duties in another. 
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No Money shall be drawn from the 
Treasury, but in Consequence of Appropri- 
ations made by Law; and a regular State- 
ment and Account of the Receipts and 
Expenditures of all public Money shall be 
published from time to time. 

No Title of Nobility shall be granted by 
the United States: And no Person holding 
any Office of Profit or Trust under them, 
shall, without the Consent of the Congress, 
accept of any present, Emolument, Office, 
or Title, of any kind whatever, from any 
King, Prince, or foreign State. 

Section 10. No State shall enter into 
any Treaty, Alliance, or Confederation; 
grant Letters of Marque and Reprisal; coin 
Money; emit Bills of Credit; make any 
Thing but gold and silver Coin a Tender in 
Payment of Debts; pass any Bill of At- 
tainder, ex post facto Law, or Law impair- 
ing the Obligation of Contracts, or grant 
any Title of Nobility. 

No State shall, without the Consent of 
the Congress, lay any Imposts or Duties on 
Imports or Exports, except what may be 
absolutely necessary for executing it’s in- 
spection Laws: and the net Produce of all 
Duties and Imposts, laid by any State on 
Imports or Exports, shall be for the Use 
of the Treasury of the United States; and 
all such Laws shall be subject to the Re- 
vision and Controu! of the Congress. 

No State shall, without the Consent of 
Congress, lay any duty of Tonnage, keep 
Troops, or Ships of War in time of Peace, 
enter into any Agreement or Compact with 
another State, or with a foreign Power, or 
engage in War, unless actually invaded, or 
in such imminent Danger as will not admit 
of delay. 


ARTICLE II. 


Srcrion 1. The executive Power shall 
be vested in a President of the United 
States of America. He shall hold his Office 
during the Term of four Years, and, to- 
gether with the Vice-President, chosen for 
the same Term, be elected, as follows 

Each State shall appoint, in such Manner 
as the Legislature thereof may direct, a 
Number of Electors, equal to the whole 
Number of Senators and Representatives 
to which the State may be entitled in the 
Congress: but no Senator or Representa- 
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tive, or Person holding an Office of Trust 
or Profit under the United States, shall be 
appointed an Elector. 

[The Electors shall meet in their respec- 
tive States, and vote by Ballot for two per- 
sons, of whom one at least shall not be an 
TInhabitant of the same State with them- 
selves. And they shall make a List of all 
the Persons voted for, and of the Number 
of Votes for each; which List they shall sign 
and certify, and transmit sealed to the Seat 
of the Government of the United States, 
directed to the President of the Senate. 
The President of the Senate shall, in the 
Presence of the Senate and House of Repre- 
sentatives, open all the Certificates, and the 
Votes shall then be counted. The Person 
having the greatest Number of Votes shall 
be the President, if such Number be a 
Majority of the whole Number of Electors 
appointed; and if there be more than one 
who have such Majority, and have an equal 
Number of Votes, then the House of Rep- 
resentatives shall immediately chuse by 
Ballot one of them for President; and if no 
Person have a Majority, then from the five 
highest on the List the said House shall in 
like Manner chuse the President. But in 
chusing the President, the Votes shall be 
taken by States, the Representation from 
each State having one Vote; A quorum for 
this Purpose shall consist of a Member or 
Members from two-thirds of the States, 
and a Majority of all the States shall be 
necessary to a Choice. In every Case, 
after the Choice of the President, the Per- 
son having the greatest Number of Votes 
of the Electors shall be the Vice President. 
But if there should remain two or more who 
have equal Votes, the Senate shall chuse 
from them by Ballot the Vice-President.] . 

The Congress may determine the Time 
of chusing the Electors, and the Day on 
which they shall give their Votes; which 
Day shall be the same throughout the 
United States. 

No person except a natural born Citizen, 
or a Citizen of the United States, at the time 
of the Adoption of this Constitution, shall 
be eligible to the Office of President; neither 
shall any Person be eligible to that Office 
who shall not have attained to the Age of 
thirty-fgre Years, and been fourteen Years a 
Resident within the United States. 
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In Case of the Removal of the President 
from Office, or of his Death, Resignation, 
or Inability to discharge the Powers and 
Duties of the said Office, the same shall de- 
volve on the Vice President, and the 


Congress may by Law provide for the Case _ 


of Removal, Death, Resignation or Inabil- 
ity, both of the President and Vice Presi- 
dent, declaring what Officer shall then act 
as President, and such Officer shall act 
accordingly, until the Disability be re- 
moved, or a President shall be elected. 

The President shall, at stated Times, 
receive for his Services, a Compensation, 
which shall neither be encreased nor dimin- 
ished during the Period for which he shall 
have been elected, and he shall not receive 
within that Period any other Emolument 
from the United States, or any of them. 

Before he enter on the Execution of his 
Office, he shall take the following Oath or 
Affirmation:—“I do solemnly swear (or 
affirm) that I will faithfully execute the 
Office of President of the United States, 
and will to the best of my Ability, preserve, 
protect and defend the Constitution of the 
United States.” 

Section 2 The President shall be 
Commander in Chief of the Army and Navy 
of the United States, and of the Militia of 
the several States, when called into the 
actual Service of the United States; he may 
require the Opinion in writing, of the prin- 
cipal Officer in each of the executive De- 
partments, upon any subject relating to 
the Duties of their respective Offices, and 
he shall have Power to Grant Reprieves 
and Pardons for Offenses against the United 
States, except in Cases of Impeachment. 

He shall have Power, by and with the 
Advice and Consent of the Senate, to make 
Treaties, provided two-thirds of the Sena- 

‘tors present concur; and he shall nominate, 
and by and with the Advice and Consent of 
the Senate, shall appoint Ambassadors, 
other public Ministers and Consuls, Judges 
of the supreme Court, and all other Officers 
of the United States, whose Appointments 
are not herein otherwise provided for, and 
which shall be established by Law: but the 
Congress may by Law vest the Appoint- 
ment of such inferior Officers, as they think 
proper, in the President alone, in the Courts 
of Law, or in the Heads of Departments. 
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The President shall have Power to fill up 
all Vacancies that may happen during the 
Recess of the Senate, by granting Commis- 
sions which shall expire at the End of their 
next Session. 

Srecrion 3. He shall from time to time 
give to the Congress Information of the 
State of the Union, and recommend to their 
Consideration such Measures as he shall 
judge necessary and expedient; he may, on 
extraordinary Occasions, convene both 
Houses, or either of them, and in Case of 
Disagreement between them, with Respect 
to the Time of Adjournment, he may ad- 
journ them to such Time as he shall think 
proper; he shall receive Ambassadors and 
other pyblic Ministers; he shall take Care 
that the Laws be faithfully executed, and 
shall Commission all the Officers of the 
United States. 

Section 4. The President, Vice Presi- 
dent and all civil Officers of the United 
States, shall be removed from Office on 
Impeachment for, and Conviction of, 
Treason, Bribery, or other high Crimes and 
Misdemeanors. 


ARTICLE II. 


Section 1. The judicial Power of the 
United States, shall be vested in one su- 
preme Court, and in such inferior Courts 
as the Congress may from time to time or- 
dain and establish. The Judges, both of 
the supreme and inferior Courts, shall hold 
their Offices during good Behaviour, and 
shall, at stated Times, receive for their 
Services a Compensation which shall not 
be diminished during their Continuance in 
Office. 

Section 2. The judicial Power shall 
extend to all Cases, in Law and Equity, 
arising under this Constitution, the Laws 
of the United States, and Treaties made, or 
which shall be made, under their Authority; 
—to all Cases affecting Ambassadors, other 
public Ministers and Consuls;—to all Cases 
of admiralty and maritime Jurisdiction ;— 
to Controversies to which the United States 
shall be a Party ;—to Controversies between 
two or more States;—between a State and 
Citizens of another State;—between Citi- 
aens of different States;—between Citizens 
of the same State claiming Lands under 
Grants of different States, and between a 
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State, or the Citizens thereof, and foreign 
States, Citizens or Subjects. 

In all Cases affecting Ambassadors, other 
publie Ministers and Consuls, and those in 
which a State shall be Party, the supreme 
Court shall have original Jurisdiction. In 
all the other Cases before mentioned, the 
supreme Court shall have appellate Juris- 
diction, both as to Law and Fact, with such 
Exceptions, and under such Regulations as 
the Congress shall make. 

The trial of all Crimes, except in Cases of 
Impeachment, shall be by Jury; and such 
Trial shall be held in the State where the 
said Crimes shall have been committed; but 
when not committed within any State, the 
Trial shall be at such Place or Placgs as the 
Congress may by Law‘have directed. 

Srction 8. Treason against the United 
States, shall consist only in levying War 
against them, or in adhering to their Ene- 
mies, giving them Aid and Comfort. No 
Person shall be convicted of Treason unless 
on the Testimony of two Witnesses to the 
same overt Act, or on Confession in open 
Court. 

The Congress shall have power to declare 
the Punishment of Treason, but no At- 
tainder of Treason shall work Corruption of 
Blood, or Forfeiture except during the Life 
of the Person attainted. 


ARTICLE IV. 


Sxcrion 1. Full Faith and Credit shall 
be given in each State to the public Acts, 
Records, and judicial Proceedings of every 
other State. And the Congress may by 
general Laws prescribe the Manner in 
which such Acts, Records and Proceedings 
shall be proved, and the Effect thereof. 

Srecrion 2. The Citizens of each State 
shall be entitled to all Privileges and Im- 
munities of Citizens in the several States. 

A Person charged in any State with 
Treason, Felony, or other Crime, who shall 
flee from Justice, and be found in another 
State, shall on demand of the executive 
Authority of the State from which he fled, 
be delivered up, to be removed to the State 
having Jurisdiction of the Crime. 

No Person held to Service or Labour in 
one State, under the Laws thereof, escaping 
into another, shall, in Consequence of any 
Law or Regulation therein, be discharged 
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from such Service or Labour, but shall be 
delivered up on Claim of the Party to 
whom such Service or Labour may be due. 
fecrion 3. New States may’ be ad- 
mitted by the Congress into this Union; but 
no new State shall be formed or erected 
witain the Jurisdiction of any other State; 
nor any State be formed by the Junction of 
twc or more States, or parts of States, with- 
out the Consent of the Legislatures of the 
States concerned as well as of the Congress. 
The Congress shall have Power to dispose 
of end make all needful Rules and Regula- 
tions respecting the Territory or other 
Prcperty belonging to the United States; 
anc nothing in this Constitution shall be so 
corstrued as to Prejudice any Claims of the 
Un-ted States, or of any particular State. 
fection 4. The United States shall 
guerantee to every State in this Union a 
Republican Form of Government, and shall 
protect each of them against Invasion; 
anc on Application of the Legislature, or of 
the Executive (when the Legislature can- 
not be convened) against domestic Violence. 


ARTICLE V. 


The Congress, whenever two-thirds of 
both Houses shall deem it necessary, shall 
propose Amendments to this Constitution, 
or, on the Application of the Legislatures 
of zwo-thirds of the several States, shall 
call a Convention for proposing Amend- 
ments, which, in either Case, shall be valid 
to all Intents and Purposes, as part of this 
Comstitution, when ratified by the Legisla- 
tur2s of three-fourths of the several States, 
or by Conventions in three-fourths thereof, , 
as the one or the other Mode of Ratification 
may be proposed by the Congress; Provided 
that no Amendment which may be made 
prior to the Year One thousand eight hun- 
dred and eight shall in any Manner affect 
the first and fourth Clauses in the Ninth 
Section of the first Article; and that no 
State, without its Consent, shall be de- 
prized of it’s equal Suffrage in the Senate. 


ARTICLE VI. 


All Debts contracted and Engagements 
entzred into, before the Adoption of this 
Coastitution, shall be as valid against the 
United States under this Constitution, as 
under the Confederation. 
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This Constitution, and the Laws of the 
United States which shall be made in Pur- 
suance thereof; and all Treaties made, or 
which shall be made, under the Authority 
of the United States, shall be the supreme 
Law of the Land; and the Judges in every 
State shall be bound thereby, any Thing in 
the Constitution or Laws of any State to 
the Contrary notwithstanding. 

The Senators and Representatives before 
mentioned, and the Members of the several 
State Legislatures, and all executive and 
judicial Officers, both of the United States 
and of the several States, shall be bound by 
Oath or Affirmation, to support this Con- 
stitution; but no religious Test shall ever be 
required as a Qualification to any Office or 
public Trust under the United States. 


ARTICLE VII. 


The Ratification of the Conventions of 
nine States shall be sufficient for the Es- 
tablishment of this Constitution between 
the States so ratifying the Same. A 
Dons in Convention by the Unanimous 

Consent of the States present the Seven- 

teenth Day of September in the Year of 

our Lord one thousand seven hundred 
and Eighty seven and of the Independ- 
ence of the United States of America the 

Twelfth. In Witness whereof We have 

hereunto subscribed our Names. 

Go WASHINGTON 
Presidt and deputy from Virginia 


New Hampshire. 
Joun LANGDON 
NICHOLAS GILMAN 

Massachusetts. 


NATHANIEL GORHAM 
Rourus Kine 


Connecticut. 


Wm SAML JOHNSON | 
Rocer SHERMAN 


New York. 
ALEXANDER HAMILTON 


New Jersey. 
Wi: Livineston 
Davin BREARLEY 
Wm PATTERSON é 
Jona: DAYTON 
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Pennsylvania. 

B. FRANKLIN 

Rost. Morris 
Tuos. FITZSIMONS 
James WILSON 
Tromas MIFFLIN 
GEO. CLYMER 
JARED INGERSOLL 
Gouv Morris 


Delaware. 


Gero: READ 

Joun Dickinson 
Jaco: Broom 
Gunnine Beprorp jun 
Ricwarp BASSETT 


e Maryland. 

James McHenry 

DANL CARROLL 

Dan: or St Tyos JENIFER 


Virginia. 
Joun BLAIR— 
James Maison Jr. 


North Carolina. 
Wm Brounr 
Hu WILLIAMSON 
Ricup Doggs Spaicut 


South Carolina. 


J. RUTLEDGE 

CHARLES PINCKNEY 

CHARLES COTESWORTH PINCKNEY 
Pierce BUTLER 


Georgia. 
WuLram Faw 
ABR BALDWIN 
Attest: 
WILLIAM. JACKSON, Secretary. 


ÅRTICLES IN Appition To, AND AMEND- 
MENT OF, THE CONSTITUTION OF THE 
UNITED STATES or AMERICA, Proposep 
BY CONGRESS, AND RATIFIED BY THE 
LEGISLATURES OF THE SEVERAL STATES, 
PURSUANT to THE FIFTH ARTICLE OF 
THE ORIGINAL CONSTITUTION.! 


1 The first ten articles following were ratified 
and in force by the end of 1791. The date of 
tagification of Articles XI and following has been 
inserted in parentheses after each article. 
—Enprtor’s Nore. 
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[ARTICLE 1.3 


Congress shall make no law respecting an 
establishment of religion, or prohibiting the 
free exercise thereof; or abridging the 
freedom of speech, or of the Press; or the 
right of the people peaceably to assemble, 
and to petition the Government for a re- 
dress of grievances. 


[ARTICLE 11.] 


A well regulated Militia, being necessary 
to the security of a free State, the right of 
the people to keep and bear Arms, shall not 
be infringed. 


[ARTICLE 11] 


No Soldier shall, in time of Peace be 
quartered in any house, without the consent 
of the Owner, nor in time of war, but in a 
manner to be prescribed by law. 


[ARTICLE Iv.] 


The right of the people to be secure in 
their persons, houses, papers, and effects, 
against unreasonable searches and seizures, 
shall not be violated, and no Warrants shall 
issue, but upon probable cause, supported 
by Oath or affirmation, and particularly 
describing the place to be searched, and the 
persons or things to be seized. 


[ARTICLE v.] 


No person shall be held to answer for a 
capital, or otherwise infamous crime, unless 
on a presentment or indictment of a Grand 
Jury, except in cases arising in the land or 
naval forces, or in the Militia, when in 
actual service in time of War or public dan- 
ger; nor shall any person be subject for the 
same offence to be twice put in jeopardy of 
life or limb; nor shall be compelled in any 
criminal case to be a witness against him- 
self, nor be deprived of life, liberty, or 
property, without due process of law; nor 
shall private property be taken for public 
use, without just compensation. 


[ARTICLE vL] 


In all criminal prosecutions, the accused 
shall enjoy the right to a speedy and public 
trial, by an impartial jury of the State and 
district wherein the crime shall have been 
committed, which district shall have been 
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previously ascertained by law, and to be 
infarmed of the nature and cause of the 
accusation; to be confronted with the wit- 
neses against him; to have compulsory 
prccess for obtaining witnesses in his favor, 
and to have the Assistance of Counsel for 
his defence. 


[ARTICLE VIL] 


Ta suits at common law, where the value 
in eontroversy shall exceed twenty dollars, 
the right of trial by jury shall be preserved, 
and no fact tried by a jury, shall be other- 
wise re-examined in any Court of the United 
States, than according to the rules of the 
cormon law. 


[ARTICLE VIIL] 


Excessive bail shall not be required, nor 
excessive fines imposed, nor cruel and un- 


- ustal punishments inflicted. 


[ARTICLE 1x,] 


The enumeration in the Constitution, of 
certain rights, shall not be construed to 
dery or disparage others retained by the 
pecple. 

[ARTICLE x.] 


‘The powers not delegated to the United 
Stetes by the Constitution, nor prohibited 
by it to the States, are reserved to the 
Stetes respectively, or to the people. 


ARTICLE XI. 


The Judicial power of the United States 
shell not be construed to extend to any suit 
in -aw or equity, commenced or prosecuted 
ageinst one of the United States by Citizens 
of =nother State, or by Citizens or Subjects 
of any Foreign State. 

‘Ratified 1798.) 


ARTICLE XII. 


The Electors shall meet in their respec- 
tive states and vote by ballot for President 
and Vice-President, one of whom, at least, 
shall not be an inhabitant of the same state 
wich themselves; they shall name in their 
balots the person voted for as President, 
and in distinct ballots the person voted for 
as Vice-President, and they shall make 
distinct lists of all persons voted for as 
President, and of all persons voted for as 
Vice-President, and of the number of votes 


APPENDIX. 


for each, which lists they shall sign and 
certify, and transmit sealed to the seat of 
the government of the United States, 
directed to the President of the Senate;— 
The President of the Senate shall, in 
presence of the Senate and House of Repre- 
sentatives, open all the certificates and the 
votes shall then be counted;—The person 
having the greatest number of votes for 
President, shall be the President, if such 
number be a majority of the whole number 
of Electors appointed; and if no person 
have such majority, then from the persons 
having the highest numbers not exceeding 
three on the list of those voted for as Pres- 
ident, the House of Representatives shall 
choose immediately, by ballot, the Presi- 
dent. But in choosing the President, the 
votes shall be taken by states, the represen- 
tation from each state having one vote; a 
quorum for this purpose shall consist of a 
member or members from two-thirds of the 
states, and a majority of all the states shall 
be necessary toa choice. And if the House 
of Representatives shall not choose a 
President whenever the right of choice shal] 
devolve upon them, before the fourth day 
of March next following, then the Vice- 
President shall act as President, as in the 
ease of the death or other constitutional 
disability of the President.—The person 
having the greatest number of votes as 
Vice-President, shall be the Vice-President, 
if such number be a majority of the whole 
number of Electors appointed, and if no 
person have a majority, then from the two 
highest numbers on the list, the Senate 
shall choose the Vice-President; a quorum 
for the purpose shall consist of two-thirds 
of the whole number of Senators, and a 
majority of the whole number shall be 
necessary to a choice. But no person con- 
stitutionally ineligible to the office of Pres- 
ident shall be eligible to that of Vice-Presi- 
dent of the United States. 
(Ratified 1804.) 


ARTICLE XIII. 


Secrion 1. Neither slavery nor involun- 
tary servitude, except as a punishment for 
crime whereof the party shall have been 
duly convicted, shall exist within the 
United States, or any place subject #o their 
jurisdiction. 
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Section 2. Congress shall have power 
to enforce this article by appropriate 
legislation. 

(Ratified 1865.) 


ARTICLE XIV. 


Section 1. All persons born or natural- 
ized in the United States, and subject to 
the jurisdiction thereof, are citizens of the 
United States and of the State wherein they 
reside. No State shall make or enforce 
any law which shall abridge the privileges 
or immunities of citizens of the United 
States; nor shall any State deprive any 
person of life, liberty, or property, without 
due process of law; nor deny to any person 
within its jurisdiction the equal protection 
of the laws. 

Srecrion 2. Representatives shall be ap- 
portioned among the several States accord- 
ing to their respective’ numbers, counting 
the whole number of persons in each State, 
excluding Indians not taxed. But when 
the right to vote at any election for the 
choice of electors for President and Vice- 
President of the United States, Representa- 
tives in Congress, the Executive and 
Judicial officers of a State, or the members 
of the Legislature thereof, is denied to any 
of the male inhabitants of such State, being 
twenty-one years of age, and citizens of the 
United States, or in any way abridged, 
except for participation in rebellion, or 
other crime, the basis of representation 
therein shall be reduced in the proportion 
which the number of such male citizens 
shall bear to the whole number of male citi- 
zens twenty-one years of age in such State. 

Secrion 3. No person shall be a Senator 
or Representative in Congress, or elector of 
President and Vice-President, or hold any 
office, civil or military, under the United 
States, or under any State, who, having 
previously taken an oath, as a member of 
Congress, or as an officer of the United 
States, or as a member of any State legisla- 
ture, or as an executive or judicial officer of 
any State, to support the Constitution of 
the United States, shall have engaged in 
insurrection or rebellion against the same, 
or given aid or comfort to the enemies 
tlereof. But Congress may by a vote of 
two-thirds of each House, remove such 
disability. 
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Srcrion 4. The validity of the public 
debt of the United States, authorized by 
law, including debts incurred for payment 
of pensions and bounties for services in 
suppressing insurrection or rebellion, shall 
not be questioned. But neither the United 
States nor any State shall assume or pay 
any debt or obligation incurred in aid of 
insurrection or rebellion against the United 
States, or any claim for the loss or emanci- 
pation of any slave; but all such debts, ob- 
ligations and claims shall be held illegal 
and void. 

Secrion 5. The Congress shall have 
power to enforce, by appropriate legislation, 
the provisions of this article. 


(Ratified 1868.) E e 
ARTICLE XV. 
Section 1. The right of citizens of the 


United States to vofe shall not be denied or 
abridged by the United States or by any 
State on account of race, color, or previous 
condition of servitude— 

Section 2. The Congress shall have 
power to enforce this article by appropriate 
legislation. 

(Ratified 1870.) 


ARTICLE XVI. 


The Congress shall have power to lay and 
collect taxes on incomes, from whatever 
source derived, without apportionment 
among the several States, and without re- 
gard to any census or enumeration. 

(Ratified 1913.) 


ARTICLE XVII. 


The Senate of the United States shall be 
composed of two Senators from each State, 
elected by the people thereof, for six years; 
and each Senator shall have one vote. The 
electors in each State shall have the qual- 
ifications requisite for electors of the most 
numerous branch of the Siate legislatures. 

When vacancies happen in the represen- 
tation of any State in the Senate, the execu- 
tive authority of such State shall issue writs 
of election to fill such vacancies: Provided, 
That the legislature of any State may em- 
power the executive thereof to make tem- 
porary appointments until the people $l] 
the vacancies by election as the legislature 
may direct. 
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This amendment shall not be so con- 
strced as to affect the election or term of 
an} Senator chosen before it becomes valid 
as part of the Constitution. 

(Ratified 1918.) 


ARTICLE XVIII. _ 


fection 1. After one year from the 
ratfication of this article the manufacture, 
sale, or transportation of intoxicating 
liquors within, the importation thereof 
into, or the exportation thereof from the 
Un-ted States and all territory subject to 
the jurisdiction thereof for beverage pur- 
poses is hereby prohibited. 

SECTION 2. The Congress and the sev- 
erad States shall have concurrent power toen- 
forze this article by appropriate legislation. 

Srcrion 8. This article shall be inopera- 
tiv2 unless it shall have been ratified as an 
amendment to the Constitution by the 
legslatures of the several States, as pro- 
viced in the Constitution, within seven 
yeers from the date of the submission 
hereof to the States by the Congress. 

Ratified 1919.) 


ARTICLE XIX. 


The right of citizens of the United States 
to vote shall not be denied or abridged by 
the United States or by any State on ac- 
count of sex. 

Congress shall have power to enforce this 
article by appropriate legislation. 

“Ratified 1920.) 


ARTICLE XX. 


Section 1. The terms of the President 
and Vice President shall end at noon on the 
20-h day of January, and the terms of 
Senators and Representatives at noon on 
the 3d day of January, of the years in which 
such terms would have ended if this article 
had not been ratified; and the terms of their 
suzcessors shall then begin. 

Secrion 2. The Congress shall assemble 
at least once in every year, and such meet- 
ing shall begin at noon on the 8d day of 
January, unless they shall by law appoint 
a different day. 

Szcrion 3. If, at the time fixed for the 
beginning of the term of the President, 
the Président elect shall have died, the Vice 
President elect shall become President. 
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If a President shall not have been chosen 
before the time fixed for the beginning of 
his term, or if the President elect shall have 
failed to qualify, then the Vice President 
elect shall act as President until a President 
shall have qualified; and the Congress may 
by law provide for the case wherein neither 
a President elect nor a Vice President elect 
shall have qualified, declaring who shall 
then act as President, or the manner in 
which one who is to act shall be selected, 
and such person shall act accordingly until 
a President or Vice President shall have 
qualified. 

Section 4. The Congress may by law 
provide for the case of the death of any of 
the persons from whom the House of Rep- 
resentatives may choose a President when- 
ever the right of choice shall have devolved 
upon them, and for the case of the death 
of any of the persons from whom the Senate 
may choose a Vice President whenever the 
right of choice shall have devolved uponthem. 

Secrion 5. Sections 1 and 2 shall take 
effect on the 15th day of October following 
the ratification of this article. 
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Sxcrion 6. This article shall be inopera- 
tive unless it shall have been ratified as an 
amendment to the Constitution by the leg- 
islatures of three-fourths of the several 
States within seven years from the date of 
its submission. 


(Ratified 1933.) 


ARTICLE XXI. 


Section 1. The eighteenth article of 
amendment to the Constitution of the 
United States is hereby repealed. 

Section 2. The transportation or im- 
portation into any State, Territory, or pos- 
session of the United States for delivery or 
use therein of intoxicating liquors, in viola- 
tion ofethe laws thereof, is hereby pro- 
hibited. 

Section 3. This article shall be inopera- 
tive unless it shall have been ratified as an 
amendment to the Constitution by conven- 
tions in the several States, as provided in 
the Constitution, within seven years from 
the date of the submission hereof to the 
States by the Congress. 

(Ratified 1933.) 


Book Department 


Dickinson, Joun. Hold Fast the Middle 
Way. Pp. xi, 239. Boston: Little, 
Brown and Co., 1935. $1.75. 

The cynical may well regard this book 
as an apology for the New Deal, with which 
its author is connected as Assistant Attor- 
ney-General. Indeed, those who look for- 
ward to the early collapse of the Roosevelt 
program may be nasty enough to regard 
it as a canny alibi to stand part of the 
record when that collapse is complete. 
Those, however, who are not so naive as to 
regard the New Deal*simply as a’plot by 
wicked men and sentimental crackpots to 
make away with the patrimony of the 
Fathers will not find it so charged with 
diabolic cunning. What Mr. Dickinson 
has done, we think, is to state very simply 
some of the dilemmas in which American 
society finds itself, and to plead, not with- 
out eloquence, that we seek a “way out” 
which will avoid the delusions and frustra- 
tions implicit in the reactionary and radical 
programs. 

The bulk of the book is taken up with 
an analysis of the principal economic prob- 
lems which now plague us—such as pro- 
duction control, capital goods, wages, price 
stability, foreign trade, and public relief of 
the destitute and the unemployed. It may 
be said in a general way that with regard 
to each of these matters the views of both 
reactionaries and radicals are dealt with 
in a way calculated to show that ‘neither 
gives due weight to all the elements in the 
problem. Though there will never be 
agreement as to what is vital and what is 
unimportant with regard to each of these 
questions, it seems to the reviewer that 
Mr. Dickinson has been eminently just in 
his appraisal of conflicting points of view. 
For this reason the book would be good 
reading for the “sure-fire” contingency in 
each camp. 

The grand generalization of the book 
comes in the final chapter, entitled “Roads 
before Us.” The author points out heye 
that “the reactionary takes refuge in the 
happy faith that no solutions are needed. 


Th radical postpones the working out of 
solations until after the ‘revolution’ has 
ocaured.” For different reasons the tac- 
tics of both groups would lead eventually 
to an economic revolution resulting in- 
evicably in an immensely lowered standard 
of living for several generations, without 
any assurance of greater justice in the dis- 
trikution of goods. The “middle way” in 
wh:ch Mr. Dickinson expresses his faith 
is one involving “wise and constructive 
policies on the part of business, labor and 
agūculture, in conjunction with appro- 
priate governmental action.” Through 
such policies it is his hope that our in- 
herited system of private property and 
incividual enterprise may go on supplying 
the mass of individuals with a progressively 
increasing volume of goods. Only thus 
does he think we may avoid paralyzing 
mzss movements, fatal to the effectiveness 
of pur economic machine. 

Doubtless the mass of Americans prefer 
what may be called a middle way. At any 
rate they seem relatively unimpressed by 
ou> more egregious tub-thumpers and 
snake-oil hawkers of both camps. But 
time is of the essence. Can views such as 
M-. Dickinson expresses be equipped with 
the kind of symbolism capable of competing 
successfully with the vendors of plenty now 
congesting the mails and shattering the 
ether? Is the popular temper such that 
we can get any agreement upon what are 
“wise” and “constructive” policies? Is the 
“general good” likely to be considered at 
a time when Congress meekly takes its 
orders from the veterans’ organizations, 
wEen the public hears without visible dis- 
gust the boasts of the political power of 
th= proponents of fantastic monetary and 
pension schemes, when labor views the 
world as its oyster, and when the voices of 
the wise among business leaders are 
drowned out by the chorus of outworn 
shzbboleths in ten thousand service clubs? 
It. is a program of sweet reasonableness 
which Mr. Dickinson presents, but it may 
well be that his potential audience very 
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largely disappeared in the tawdry era of 
unreason which came to an end in 1929. 
His program is feasible only to the extent 
to which the society to which it is ad- 
dressed feels itself secure; and to what 
extent we are now menaced by a deepening 
sense of insecurity, no man knows enough 
to say. 
Lane W. Lancaster 
University of Nebraska 


Nock, Augerr Jay. Our Enemy the State. 
Pp. 209. New York: William Morrow 
and Co., 1985. $2.25. 


Mr. Nock is no ordinary reactionary 
stung into retaliation by the iniquities of 
the New Deal. He is, rather, an incor- 
rigible and unregenerate disciple of Jeffer- 
son and Spencer who proclaims in two 
hundred pages of bitter prose that he is 
appalled by the spectacle and prospects of 
the modern state. To him the state is a 
monstrous thing, conceived in original sin 
and nurtured by chicane and predatory 
violence. No single virtue offsets or even 
mitigates the stark record of its progressive 
encroachments upon human rights and lib- 
erties. Quite to the contrary, its voracity 
has so steadily grown that the monster now 
threatens, under the guise of collectivism, 
to devour the last remaining vestiges of 
human rights. Once this has been done, 
an inevitable collision of states will bring 
our civilization to a tragic end, following 
which “the casual anonymous forces of 
dissolution will be supreme.” 

The analysis upon which this cheerful 
forecast depends can be summarized with 
greater brevity than clarity. The author 
insists that a legitimate and necessary dis- 
tinction must be drawn between “govern- 
ment” and “the state.” True government 
is a social institution. Its functions are 
negative in character, being limited to the 
preservation of freedom and security for 
the individual. It is essentially decen- 
tralized, relying upon the smallest local 
units, chiefly the township, for its strength. 
Under true government these local units 
could delegate a few tasks to larger units 
but would retain all the controls, including 
the taxing power, to themselves. Mr. 
Nock thinks that if we had such agsystem 
of true government, “probably every Fed- 
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eral activity could be housed in the Senate 
Office Building—quite possibly with room 
to spare.” 

The state is something quite different. 
Its origin is in exploitation and conquest, 
as a result of which a single group seizes 
control over society and wields that control 
exclusively for its own interest. Since the 
state is always antisocial in character, it 
seizes every favorable opportunity, such 
as that created by the depression, to en- 
hance its power. Government dispenses 
justice, but the state administers law, which 
it “manufactures for the service of its own 
primary ends. Therefore an appeal to the 
state, based on the ground of justice, is 
futile in any circumstances... .” As the 
state grows, the refhnants of government 
wither away and the people are led by 
insidious propaganda to acquiesce in the 
constant diminution of their rights. Indi- 
vidual economic initiative is destroyed and 
productive processes become paralyzed. 
Thus, for example, Mr. Nock concisely ex- 
plains the depression by saying that “the 
present paralysis of production . . . is due 
solely to state intervention, and uncer- 
tainty concerning further intervention.” 

Could any analysis of modern political 
and social problems be more unreal? If 
government, government in Mr. Nock’s 
sense, set out to make any reasonable effort 
to preserve for the individual the maximum 
of his rights and liberties under the condi- 
tions of modern life, how could it refrain 
from most of the interferences now made by 
“the state?” And, if so, then what be- 
comes of this basic distinction between 
“the state” and “government?” ‘The an- 
swer is so obvious that it seems unnecessary 
to dignify the author’s thesis by further 
rebuttal. 

Grayson L. Kirx 

University of Wisconsin 


Wers, H. G. The New America—The 
New World. Pp.78. New York: Mac- 
millan Co., 1935. $1.00. 

Though title and size hardly indicate it, 
this little book contains considerably more 
than a gifted writer’s impressions of his 
visit to the United States. Besides giving 
a vivid account of what he has seen, Mr. 
Wells endeavors to present in this volume 


. 
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a critical analysis of the forces which are 
moving men and events across the contem- 
porary American scene. ` 

After a brief discussion of the present 
situation in Russia, a country in which 
“under the honest but uncreative fidelity 
of Stalin, cynism and widespread self-satis- 
fied fatuity prevail,” and after some pointed 
criticism of the corporate experiments of 
Italy and Germany, Mr. Wells concludes 
that it is at Westminster and Washington, 
where freedom of expression and liberty of 
initiative still exist, that “whatever con- 
scious effort the human mind may be mak- 
ing to meet the riddle of its destiny is to 
be looked for.” 

But, although “the struggle tg recon- 
struct America goes on in an atmosphere 
of unbridled public discussion,” although 
in our land “a thing that cannot be said in 
one center can be shouted in another,” al- 
though there are no sharp class antagonisms 
and no definite right and left to the con- 
flict, Mr. Wells no longer feels so hopeful 
regarding the American effort as he did in 
the early days of the New Deal. Our 
efforts at reconstruction and reform, he 
finds, lack direction and a philosophy 
clearly worked out and consistently ad- 
hered to. Our recovery measures abound 
in contradictions; those who control the 
recovery effort seem to have no clear idea 
of precisely where it is that they want to 
go. 
Yet, if the New Deal lacks precision, its 
critics lack it even more. Mr. Wells is 
amazed at the size of the audiences which 
the “raucous voices” of the Coughlins, the 
Johnsons, and the Townsends are able to 
attract. While petty chicanery and de- 
structive criticism abound, any really con- 
structive critical effort is almost totally 
wanting. America, Mr. Wells notes, “has 
like Britain been caught short of any vital 
social and economic philosophy and is even 
now failing to display any real vigor of 
intellectual synthesis.” The big business 
men, the former leaders of America, are 
inarticulate, and unable either to defend 
their position or to adapt themselves to the 
new demands made upon them. The thing 
most urgently needed in American political 
affairs is “a well-led opposition of honorable 
men,” an opposition “as resolutely creative 
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as the President himself, neither obstruc- 
tive nor malignant but critically helpful 
and ready to take over the constructive 
task if by any reason he presently falters 
anc fails.” 

Mr. Wells’ new volume deserves to be 
read widely and thought about seriously. 
Altzough it is primarily a work of criticism 
—and a positive program is indicated only 
in broad and at times somewhat rhetorical 
terms—the clear thinking, the breadth of 
vison, and the arresting challenge which 
this little book contains combine to make 
of X one of the significant contributions to 
the thought of our troubled times. 

Wurm G. WELK 

College of St. Thomas 


Mus, Ocpen L. What of Tomorrow? 
Pp. 150. New York: Macmillan Co., 
4935. $2.00. 


This small volume presents a collection 
of Ir. Mills’ speeches and papers prepared 
during 1933 and 1934. The subject matter 
is zhe New Deal, its defects, limitations, 
and ultimate dangers for our democratic 
and constitutional system. Written by a 
leazing Republican “out,” one high in 
party councils, the book is interesting in so 
far as it represents his individual effort to 
str_xe a political chord to charm the electo- 
rate. But Mr. Mills is too frigid a writer 
to arouse emotional response. His pane- 
gyrtcs on “liberalism” strike one as cold as 
Mz Hoover’s. 

The New Deal is identified with economic 
plenning, and economic planning with 
diclatorship. The ultimate issue is made 
“T2ctatorship or Democracy,” with democ- 
racy the equivalent of laissez faire. 

Three of the ten chapters are devoted to 
mcnetary and fiscal policies. It isin them 
thet Mr. Mills rises to his best. Success- 
fully combining his considerable knowl- 
edze of monetary and fiscal matters with 
his intimate knowledge of the influence of 
vested interests in government spending, 
he effectively portrays the lurking dangers 
in >resent national finance. 

Mr. Mills’ suggestions for recovery, sup- 
pœed to be a notable feature of the book, 
ara general enough to satisfy any Tory 
sp-zit. eIndeed, they are sufficiently omni- 
bes to embrace much that is vital in the 
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New Deal, if done under Republican 
auspices (when, of course, they would not 
be called economic planning). 
RALPH A. Youna 
University of Pennsylvania 


ArnorD, Tourman W. The Symbols of 
Government. Pp. vi, 278. New Haven: 
Yale University Press, 1935. $2.50. 
This volume is devoted to expounding 

and illustrating a’ thesis which might be 

summarized somewhat as follows: 

Man believes in a logical and rational 
society, i.e, a world that operates in ac- 
cordance with ascertainable principles— 
physical, religious, legal, economic, moral, 
ethical, political, and so forth. Man also 
has humanitarian ideals and is possessed 
of a desire for practical results. Fre- 
quently the logical pursuit of acknowledged 
principles threatens inhumane or impracti- 
cal consequences. Man then strives to re- 
tain the symmetry of the system of prin- 
ciples without actually achieving inhumane 
or impractical extremes. In order not to 
lose the comfort which he derives from his 
conception of an orderly world, man occa- 
sionally invents (a) devils upon whom 
(rather than on the principles) the blame 
can be placed for inconsistencies in the 
system and other disturbing happenings, 
and (b) redeemers to whom the credit can 
be given for desirable events which the logi- 
cal application of the principles would not 
have produced (the book bristles with 
examples from modern life). Such pre- 
tense at consistency on the part of man is 
to be applauded rather than deplored, be- 
cause “the only path of orderly social 
change leads through a confusion of prin- 
ciples. Clear-cut and logical systems sud- 
denly imposed bring the violence of Russia, 
Germany, or the French Revolution.” 

The principles thus cease to be valuable 
as bits of practical advice, but as preach- 
ments they have an important influence on 
conduct. This influence is primarily of 
an inhibiting character. There results a 
resistance to change, an opposition to ex- 
perimentation in economic and political 
spheres, “the social disease of slavery to 
symbols.” But a new social philosophy is 
appearing in which, for the old axi8m that 
man works only for his personal profit, 
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there is substituted the axiom that man 
works only for his fellow men. 

It must be confessed that the book as 
a whole is not so cogent and orderly as 
this summary might suggest. Indeed, it 
sparkles with miscallaneous thoughts; and 
it has an epigrammatic flavor that cannot 
be reproduced in brief compass. 

The chief flaw in the volume is a some- 
what pretentious attempt at a psychologi- 
cal atmosphere. The author is a professor 
of law at the Yale Law School. A few 
years ago he and Professor Edward $. 
Robinson, a professor of psychology, began 
a joint seminar entitled “The Psychology 
of Modern Judicial and Legislative Institu- 
tions.” The present work arose out of 
this collaboration, and is a companion to 
Professor Robinson’s book Law and the 
Lawyers, which developed from the same 
enterprise. Professor Arnold has accepted 
the theory that “every individual, for rea- 
sons lying deep in the mystery of personal- 
ity, constructs for himself a succession of 
little dramas in which he is the principal 
character,” and that “the words, cere- 
monies, theories, and principles and other 
symbols which man uses make him believe 
in the reality of his dreams and thus give 
purpose to his life.” In this volume he 
personifies “institutions” (the term is no- 
where defined but apparently includes 
courts, commercial banks, and govern- 
ment bureaus), and ascribes the same 
process of make-believe to such artificial 
persons. He thus purports to expose the 
extent to which the conduct of such ficti- 
tious characters is influenced by legal, eco- 
nomie, ethical, political, religious, and other 
principles regarded as symbols. The result 
is constant hypostatization that tends to 
disturb the reader and distract him from 
the immediate discourse. In explaining 
the title the author states in the preface: 
“In this book we propose to examine law 
and economics, not as collections of truths, 
but as symbolic thinking and conduct 
which condition the behavior of men in 
groups. A single phrase is needed to de- 
scribe all of these sciences and to indicate 
that they are all part of a common folklore 
aħd for that purpose the term ‘Symbols of 
Government’ has been chosen.” Had the 
author adhered to this purpose and illus- 
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trated the manner in which the conduct of 
specific individuals is conditioned by sym- 
bolic thinking of this type, the product 
would have been much more convincing. 
A drastic compression of the contents 
would have increased its effectiveness, but 
at the cost of eliminating much of the fun 
the author must have had in the writ- 
ing; and perhaps one who produces 
such a provocative, timely, and impor- 
tant book should be given this latitude as 
a reward. 
ALEXANDER HAMILTON Frey 
University of Pennsylvania Law School 


Pinz, M. Aupertron. The Defence of 
Freedom. Pp. xii, 220. New, York: 
Macmillan Co., 1935. $2.50. 


Mr. M. Alderton Pink describes himself 
as the author of an unanswerable criticism 
of the existing democratic system. I have 
not read his criticism, and so am not in a 
position to vouch for the accuracy of the 
description. But in his present work he 
argues that, bad as democracy is, dictator- 
ship is worse, and he sets out to defend 
freedom by improving it. For freedom, 
he discovers, is in eclipse and must be de- 
fended. Free institutions are institutions 
especially dependent on reason, and their 
problem is to survive in an age which 
glorifies unreason in every walk of life. 
Dictatorships rest on this glorification of 
unreason: they are vital, personal, organ- 
ized like armies, consecrated like crusaders, 
swift in action, and discriminating in judg- 
ment. Democracies have none of these 
qualities: they seem to be decadent. To 
be saved, they should be strengthened with 
the excellences of dictatorship without be- 
ing contaminated by its defects. 

Can this be done? Mr. Pink declares it 
can. He thinks that installing what is 
compatible with democracy in communist 
and fascist organization and their machin- 
ery of government and technique of social 
control will do it. He wants to do it with 
a minimum of interference with individual 
liberty, and that means a considerable 
limitation of parliamentary power, a con- 
siderable extension of executive power, and 
a restriction of the suffrage. He has smail 
regard for the masses: they are not politi- 
cally minded; they do not understand gov- 
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ernment and do not care about it; nor do 
the lay politicians. He wants democracy 
to 3e less suspicious of authority and he 
warts elected leaders to be experts and to 
be ziven a chance to lead without inter- 
ference from meddling laymen. At the 
sarce time he wants to restrict the franchise 
less by withdrawing the vote than by 
awerding multiple votes to the fit. He 
wants to raise the educational level of the 
voter to get more experts into Parliament 
or connected with parliamentary responsi- 
bilities. And especially he wants to regu- 
late the press, partly by controlling ad- 
verzising, and partly by organizing the 
fourth estate as a profession. Whether in 
the manner of Heywood Broun’s News- 
pager Guild or of Goebbels’ enlighteners 
anc propagandists, is somewhat dark. 
Then Mr. Pink wants to educate for 
freedom. He thinks that education ought 
to zim at enabling people to think logically, 
judge impartially, and debate dispassion- 
atey, to know public affairs, and to main- 
tain in themselves and to compel in others 
courage and integrity. He thinks that 
jus as there exists a consistent propaganda 
of zhe communist and fascist faiths, there 
ought to be a propaganda of the libertarian 
fai-h, and he suggests the creation of a 
corps d@’élite, a sort of Party of Freedom, 
which should be consecrated, as are the 
Jesuits or the Communists to their own 
isms, to the greater glory of freedom. As 
for economics, he thinks that a planned 
eccnomy is indicated if the currently much 
desired security is to be established, and 
his idea of the first step is a national eco- 
nonic council. He seems to be entirely 
unaware of the great consumers’ codpera- 
tive movement which has been the stabi- 
lizmg factor in English society through the 
war and two significant economic crises. 
Mr. Pink has written a nice and easy 
little book, and I hope it will have many 
reeders. If it does not, it is because in 
metters of general principle he labors the 
obvious fallacies; while in matters of de- 
tail, his proposals are local to England and 
are subject to the check and the test of 
too many alternatives. The conspicuous 
American influence seems to be Walter 
Liopm@nn’s recent oracle regarding the 
Mzthod of Freedom. This should sufi- 
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ciently place Mr. Pink for American 
readers. 
H. M. Kaien 
New School for Social Research 


Rosen, S. McKee. Political Process: A 
Functional Study in American Govern- 
ment. Pp. 188. New York: Harper & 
Brothers, 1935. $1.50. 


Mr. Rosen has written this volume “for 
the layman and the student rather than the 
expert.” In the attempt to present a 
realistic picture of American politics, he 
has made use of much of the recent mate- 
rial made available through the researches 
of students of propaganda and pressure 
groups; the result is a nontechnical pres- 
entation of the practical workings of our 
politics, especially helpful to laymen and to 
students as reading supplementary to the 
usual texts. The introductory chapters 
discuss the social and economic conse- 
quences of the recent industrial and tech- 
nological developments, and the concepts 
of the pressure group and the lobby. The 
American Liberty League and the recent 
sugar lobby provide interesting illustrative 
material. 

An excellent chapter on the press em- 
phasizes both the dangers, and the respon- 
sibilities and opportunities of this impor- 
tant agency for the molding and control of 
public opinion. The problems of a finan- 
cial nature—corporate ownership, competi- 
tion for circulation, influence of advertisers, 
and so forth—are discussed at length, as 
well as the functions of the press, freedom 
of the press, and other important phases 
‘of the subject. Another chapter deals with 
business men and politics, especially with 
the organization and methods of procedure 
used by chambers of commerce and trade 
associations. Still another chapter de- 
scribes the attitude of labor toward the 
problems of wages, hours, conditions of 
labor, and so forth, and emphasizes the 
political practice of organized labor in this 
country of rewarding its friends and punish- 
ing its enemies. The historical develop- 
ment of labor organization, including the 
Knights of Labor and the American Fed- 
eration of Labor, are discussed. While 
these groups are obviously pressure,groups, 
their pressure group methods are not so 
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much emphasized as in the case of organi- 
zations in other fields. The farmers are 
the last group discussed. The chapter de- 
voted to them describes the history of the 
Granger Movement, the Farmers’ Alliance, 
the Nonpartisan League, the Farm Bloc, 
and the more recent American Farm Bu- 
reau Federation, Farmers’ Union, and the 
new Farmers’ Alliance. The pressure 
group methods of these organizations are 
clearly indicated. 

The concluding chapter deals with re- 
cent trends. Government is not merely 
form and structure; there is no “natural 
sphere” of activity to which it ought to 
confine itself. It must concern itself with 
such questions as social security, public 
reportifg and publie relations, the protec- 
tion of labor, and many others now urgent 
but previously unknown. It must face the 
problems of foreign „trade, of increased 
taxation and expenditure, and a mounting 
debt in periods of depression. ‘These ques- 
tions will be settled, not upon the basis of 
theory or abstractions, but upon the basis 
of the agreements finally arrived at, each 
of them the result of the interplay of these 
several major group pressures. The book 
is well done, within the limitations set for 
it by the author, and it has been neatly and 
attractively printed and bound. Rather 
short lists of well-selected references appear 
at the end of each chapter, while a com- 
prehensive index adds to the general use- 
fulness of the volume for reference purposes. 

W. Brooxe Graves 

Temple University 


Exvprines, Supa. Public Intelligence. Pp. 
101. Lawrence: University of Kansas 
Press, 1935. $1.00. 

During the years 1924 to 1927, inclusive, 
the author and his assistants administered 
a test of political intelligence to 1,250 
voters, 960 of whom were residents of Kan- 
sas, 120 of Missouri, and the remainder 
scattered through other states. 

The test was of the true-false type and 
involved a number of judgments under 
each of the topics: The League of Nations, 
The Tariff, and Compulsory Arbitration. 
The standards of correctness were estab- 
lished by the judgments of competent 
scholars. From the standpoint of politics, 
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as distinguished from truth, this resulted 
in a liberal bias. 

Among the more important results are 
the following: 

Approximately 40 to 50 per cent of the 
entire group had their political opinions 
determined by paternal and associated in- 
fluences. 

Housewives and manual workers ranked 
between the high scores of the professional 
group and the low scores of farmers, non- 
manual workers, and business proprietors. 

Although correlation between test scores 
and schooling up to and including high 
school was negative, larger amounts of 

schooling affected scores positively. 
` Newspaper reading had little correlation 
with test scores, but* magazine Yeading 
seemed to be important. Groups reading 
The New Republic and The Nation had 
high averages. . 

Socialists, Independents, Democrats, and 
Republicans ranked in that order. 

Age had no significant relation with test 
scores. 

Epwarp S. ROBINSON 

Yale University 


Pret, Roy V. The Political Clubs of New 
York City. Pp. xii, 360. New York: 
G. P. Putnam’s Sons, 1935. $3.00. 


Here is an excellent, concrete study of 
the social activities of the political parties 
in New York City. Because of the long 
history of Tammany Hall, New York City 
is a very profitable place to study such a 
question. Dr. Peel and his assistants have 
been very diligent in locating political and 
semipolitical clubs in the metropolitan re- 
gion of Greater New York. In the preface, 
Dr. Peel promises another volume which 
will discuss political leadership in that area. 

Of all the chapters in the book, the re- 
viewer found the one on “Independent and 
Revolt Clubs” the most revealing. Here 
a definite attempt was made to associate 
the character and morbidity of political 
club life with certain underlying social con- 
ditions. In other parts of the analysis this 
approach was not emphasized. In fact, 
one could not get any very clear impression 
as to where political clubs were necessary 
for the work of the party organization. 
In a study of precinct captains in Chicago, 
o. ba 
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the reviewer found that two thirds of the 
precinct captains engaged in no club activi- 
ties at all. Many of the wards had no 
poli-ical clubs. 

Tais book contains a good deal of mate- 
rial which does not especially illuminate 
the understanding of political clubs. The 
description of the New York skyline, the 
exteriors of some of the clubs, and the 
lega_ provisions regarding party organiza- 
tion are illustrations of this. 

A. number of interesting questions are 
raised in several parts of the book. One is 
the success of the New York police in 
divcrcing themselves from the political 
clus; another is the exclusion of women 
from club activities. More intensive 
anaysis of these topics would have been 
well worth while. 

A rather Utopian goal was set for some 
of tae clubs. Why should a political club 
be responsible for poverty, poor housing, 
and. matters of that sort? Political clubs 
mignt agitate for a more equitable distribu- 
tion of wealth and for better housing, but 
ther can hardly be held liable for failing 
to 2ecomplish these objectives. On the 
tecknical side, the book leaves a few things 
to ke desired. The maps are not so legible 
as they might be, and frequent references 
are made to newspaper accounts of in- 
vestigating committees rather than to the 
official documents. 

The book is a distinct contribution to 
the understanding of political behavior in 
the largest metropolitan community of the 
United States. We anticipate with keen 
interest Dr. Peel’s companion study. 

Harotp F. Gosneni 

University of Chicago 


Ervin, Spencer. Henry Ford vs. Truman 
E. Newberry. Pp. xviii, 616. New 
York: Richard R. Smith, 1935. $4.50. 
Mr. Ervin’s thesis is that Truman H. 

Newberry was very wrongfully persecuted 

by the Senate of the United States and the 

Feceral Department of Justice. Relying 

alrrost solely upon official documents, the 

author builds up -his case in great detail. 

It appears that Newberry, while still sta- 

tiomed by the United States Navy in New 

Yo-:k C&y, ran for the position of United 

States Senator from Michigan. His rela- 
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tives and friends contributed to a primary 
campaign fund which amounted to $178,- 
000. Eighty-eight per cent of this money 
was spent for newspaper advertising and 
other publicity. The Michigan election 
law forbade a candidate to spend more 
than $3,750. One of the legal questions 
involved was whether Mr. Newberry’s 
brother’s contributions, which came to 
nearly $100,000, could in any way be re- 
garded as the candidate’s contribution. A 
re-count of the ballots failed in any way 
to alter the results of the election. 

The persecution of Newberry is attrib- 
uted to Mr. Ford’s Jewish and Wall Street 
phobias, the bitter partisan struggle in the 
United States Senate centering on the 
League of Nations issue and the virtually 
even division of the parties in the Senate, 
the crusading zeal of an exceptional Fed- 
eral judge, and the social unrest which 
followed the war. 

In the Introduction, Professor William 
B. Munro points out that one of the great 
illusions of the American people is the idea 
that nominations can be gained and elec- 
tions won without spending money. 
Usually money is absolutely necessary; but 
in situations where enlightened self-interest 
can be enlisted, as in Cincinnati and Mil- 
waukee, volunteer efforts take the place of 
large campaign funds. 

The book reads like a lawyer’s brief 
rather than an impartial consideration of 
the subject. The author goes to the ex- 
treme of asserting that the American peo- 
ple do not have the desire to do justice. 
His materials do not warrant such an exag- 
gerated view. The American people have 
been misled by journalists and demogagues, 
but this does not prove that they are 
fundamentally unfair. 

Mr. Ervin fails to discuss Dr. Overaker’s 
recommendations or Wooddy’s Case of 
Frank L. Smith. American Corrupt Prac- 
tices Acts are far from satisfactory, but 
Mr. Ervin does not present a comprehen- 
sive scheme for changing these laws. 

Harorp F. Gosneri 

University of Chicago Press 


COMMISSION or Inquiry on Pusuic SERv- 
IcE PERSONNEL. Minutes of Pridence 
at Hearings Held in Washington, New 


York, and Other Cities. Pp. xiii, 721. 
New York: McGraw-Hill Book Co, 
1935. $6.00. 

WILMERDING, Lucros, Jr. Government by 
Merit. Pp. vii, 294. New York: Mc- 
Graw-Hill Book Co., 1935. $3.00. 
These two volumes conclude the series 

of monographs published by the Commis- 

sion of Inquiry on Public Service Person- 
nel. Three of these have already been 
described in Tue Annars (181: 198, Sept. 

1935; 182: 204-205, Nov. 1935). The five 

constitute the most substantial contribu- 

tion thus far made in America to the in- 
creasingly important question of the ad- 
ministration of our government, Federal, 

state, and local. . 

Mr. Wilmerding, who was assistant to 
the director of research of the Commission, 
has presented a most careful analysis of 
the whole problem of American civil serv- 
ice. His purpose is to suggest the methods 
and devices by which the offices of govern- 
ment may be filled with men of competence 
and character. His recommendations are 
most interesting. One of these is that the 
greatest improvement that it would be 
possible to make would be to centralize the 
control of administration in a single body 
subordinated to the Chief Executive. He 
believes in the establishment of the power 
of the budget or an analogous financial 
power, or a division of personnel with 
duties of controlling the civil service in all 
matters except those which concern merely 
day-to-day management of the depart- 
ments. The establishment of salary scales 
should be made a regular budgetary func- 
tion rather than a legislative or depart- 
mental one as it now is. To overcome the 
objection that such division would become 
“treasury-minded” and likely to -become 
miserly and unappreciative of depart- 
mental needs, he suggests that its adminis- 
trative officers be drawn from the spending 
departments rather than recruited directly 
in the treasury. He would leave to the 
Civil Service Commission only the function 
of examination. For the Federal Govern- 
ment he suggests a civil service commis- 
sion of three members to be appointed for 
god behavior by the President, and they 
would constitute in effect a college of 
examiners. He is not sure, however, that 
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such a concentration of power in the hands 
of a chief executive would work so well in 
state and local government. He rather in- 
clines to the selection of commissioners by 
appointing trustees. For example, in New 
York City selection might be made by a 
committee consisting of the mayor, the 
President of Columbia, the President of 
the Bar Association, and other institutional 
officers without political interest in the re- 
sults of their choice. This important vol- 
ume takes up each element such as classifi- 
cation, recruitment, salaries, promotion, 
tenure, pensions, employee relationships, 
and control of the civil service. In fact 
practically every phase of the problem is 
considered. . 

No less interesting and valuable is the 
volume of evidence taken by the Commis- 
sion in the pursuit of its inquiry into the 
broad problems of ‘personnel in the ad- 
ministrative, executive, and technical serv- 
ice of the several branches of government. 
The hearings of the Commission were held 
at strategic points which it was felt would 
serve to give the Commission a fair cross- 
section of the United States as a whole. 
In each case the surrounding region was 
drawn upon, as is disclosed by the list of 
witnesses, which is an impressive one. 
These hearings were held in Washington, 
New York City, Chicago, St. Paul, Seattle, 
Los Angeles, and Richmond. Not only 
were public administrators, mayors, city 
managers, civil service commissioners, and 
employees examined, but also representa- 
tive citizens interested in the problem. 
Included among them was former Presi- 
dent Hoover. This volume may literally 
be described as a mine of information and 
opinion. Altogether, the five volumes is- 
sued by,this Commission of Inquiry cover 
the ground thoroughly and will for a long 
time to come serve as a guide for what must 
in time come to be, if it is not already, one 
of the outstanding questions of the day. 

Cuinron Rocers Wooprurr 

Philadelphia 


COLEMAN, James Kari. State Adminis- 
tration in South Carolina. Pp. 299. 
New York: Columbia University Presg 
1935. $3.50. 


This succinct study of the functions and 
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the organization of the state administrative 
system of South Carolina follows in form 
and theory the pattern established by 
numerous surveys of state governments 
that have been made by various research 
orgenizations. Although these precedents 
prozect this study into a familiar design, 
the lack of startling originality does not 
detract from its value. In some ways it 
is superior to reports made by quasi-com- 
merzial research organizations. Its author 
is a>parently more familiar with local per- 
sonalities and situations than the average 
processional surveyor. The study is more 
comx pletely documented than most such re- 
por-s. In short, the volume presents an 
excellent picture of the emergence and the 
present status of the administrative ma- 
chirery of the state, and includes a pro- 
posad plan for reorganization. 

I: is Dr. Coleman’s opinion that “the 
present disintegrated state administration, 
witi its endless incongruities and absurdi- 
ties. is due in large measure to the tradi- 
tioral fear of one-man power” (p. 82). 
His recommendations for a complete reor- 
ganazation include the integration of ad- 
miristrative services on a functional basis 
wita definite and fixed responsibility, the 
adcption of businesslike budgeting and 
purzhasing procedures, better machinery 
for financial control, and a system of per- 
sonnel management. The suggestion is 
ma-ie that preliminary to reorganization a 
comprehensive survey should be made by 
outside experts, to be followed by the 
adcption and adaptation of their recom- 
mendations by a commission of men and 
women familiar with local conditions and 
needs. If such a survey should be under- 
taken, it would be considerably expedited 
by zhe work already done by Dr. Coleman. 
He recognizes that “comprehensive govern- 
mezt organization is very difficult of ac- 
complishment because the people as a 
group are not greatly interested in economy 
anc efficiency” (p.35). In addition to the 
corstitutional and statutory changes neces- 
sary for complete administrative reorgani- 
zat.on, there must be considerable popular 
education. 

In the discussion of the present personnel 
adninistration an interesting summary is 
presented of the quality and the tenure of 
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three groups of administrative heads in 
office since the adoption of the Constitution 
in 1895: popularly elected officials, officials 
elected “by the General Assembly, and 
those appointed by the governor with the 
consent of the Senate. Of these three 
groups, the third “has been superior in 
native ability and training and in the qual- 
ity of service rendered” (p. 277). 
LUELLA Gerrys 
Washington, D. C. 


Carpenter, WILLIAM SEAL, and PAUL 
Turr Starrorn. State and Local Gov- 
ernment in the United States. Pp. 351. 
New York: F. S, Crofts & Co., 1935. 
$2.80. 


Professors Carpenter and Stafford have 
written a very interesting and curious book. 
It contains a little of state government and 
a little less of local government. It con- 
tains some material on administrative serv- 
ices and much less on state government, so 
far as organization and relationships are 
concerned. The book is brief, too brief to 
be used as even the substantial part of a 
course, if the course is to give to the stu- 
dent an understanding of state govern- 
ment. The book will give to the student 
an adequate knowledge of the problems 
confronting state governments today. 
But the setting of those problems and the 
relationship of the various organs of gov- 
ernment to them are dealt with seldom, 
and very briefly when at all. 

This book is the other extreme from the 
recent book by Professor MacDonald. 
Something is to be said for each extreme. 
For the extreme of Carpenter and Stafford, 
this can be said: If the class is small and 
the library well supplied, the class can do 
some fine work using this book as the 
springboard. If the class is large, as state 
government classes are likely to be in mid- 
dle and far western institutions, the book 
is unsatisfactory. 

That which appears in the book is of 
good quality and is almost too generally in 
accord with the best thought that is to 
be found in the current reports of bureaus 
of research and governmental organiza- 
tions. This reviewer is of the opinion that 
a fine book is to be written on šate gov- 
ernment, in the light of modern develop- 
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ments, but that such a book would have 
to be a combination of the best features 
of the works of Holcombe, Dodd, and of 
such books as those by Crawford and Mac- 
Donald. Much more would need to be done 
in the field of relationships, both between 
the national government and the states 
and between the states and the localities, 

These remarks show how difficult it is 
to write textbooks. This reviewer is aware 
of these difficulties. Yet Carpenter and 
Stafford seems to him too sketchy and not 
well balanced. For example, the sections 
on legislatures and legislation and upon ad- 
ministration and personnel seem very in- 
adequate. 

There are some excellent chapters in the 
book. ° Those on etlucation and recreation, 
health administration, and public welfare 
administration are offered as examples. 
The chapter on Jaw enforcement is one of 
those in services that is too sketchy to be 
of much use, when one considers that the 
judiciary also must be dealt with in this 
connection. 

Ouiver Perer Fern 

University of Minnesota 


ALDERFER, H. F, et al. Report of the 
Pennsylvania Local Government Survey. 
Pp. v, 483. Philadelphia: American 
Philosophical Society, 1935. 

This is a multigraphed publication of a 
large quarto size issued as Volume 25 (New 
Series) of the Transactions of the Amer- 
ican Philosophical Society. Considering 
the value and the timeliness of its contents, 
it is to be regretted that it could not be 
printed and issued in a more suitable 
format. 

The work covers the major classes of 
local governments in Pennsylvania, other 
than first- and second-class cities (Phila- 
delphia and Pittsburgh) , and the principal 
problems of status, organization, function, 
and administration of each. In the field 
surveys and in other steps of the investiga- 
tion, Mr. Alderfer and his collaborators, 
Mr. E. W. Carter, Mr. P. B. Willauer, Mr. 
B. W. West, and Mr. B. E. Nicholson, each 
took a single type of local unit for special 
study, and in the report, each type is 
separately described. Mr. Alderfer studied 
the county, Mr. Carter dealt with the sec- 
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ond-class township, and so on. Counties 
and the two classes of townships receive 
the most attention, the boroughs and third- 
class cities much less. 

Each of the authors presents a sober, 
orderly, detailed account of his particular 
class of local unit. There are no flights of 
fancy, and very few passages of generaliza- 
tion and interpretation. Words have been 
spared in order to leave room for a wealth 
of tables, charts, maps, and other mate- 
rials. The book is a true storehouse of 
accurate, classified information. Attention 
should be called especially to the discus- 
sions and tables on assessment methods, 
county records (pages 115-25) , accounting 
and auditing procedures, election adminis- 
tration, justices of the peace, and local 
finances in general. At many points the 
authors have gone deep into the minutize 
of local administration. 

Among the distinctive features of the 
volume are the numerous findings and 
recommendations of the authors as to de- 
sirable improvements in local organization 
and administration. Almost every chapter 
closes with a list of such suggestions, and 
the word “should” is one of frequent oc- 
currence. To achieve in part the practical 
and normative purpose with which they 
began, the authors have dared to risk the 
charge that they are “unscientific.” 

Naturally, in a work organized as this 
one is, there is frequent recurrence to the 
same subject with its unavoidable repeti- 
tions, and at the same time there is a cer- 
tain lack of unity in the published result. 
It is more like five monographs bound 
together than a single one on the whole 
system of local government in Pennsyl- 
vania. To overcome in part this disad- 
vantage, the authors join in presenting a 
“Summary of Major Conclusions” (pages 
1-10). This is a calm and moderate state- 
ment of the principal needs of local reor- 
ganization, and it shows that the problems 
are much the same im al! types of local 
units. 

All in all, this volume gives to Pennsyl- 
vanians the factual information and the 
reform proposals they need for a long-time 
program of local reorganization. To the 
growing literature of local government it 
adds also a reliable, well-balanced study 
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of tae local institutions of our second most 
populous state. It is a task well done and 
well worth the doing. 
WILLIAM ANDERSON 
Lniversity of Minnesota 


Buscxsurn, Wurm J., Jr. The Ad- 
ministration of Criminal Justice in 
Franklin County, Ohio. Pp. xx, 274. 
Ealtimore: Johns Hopkins Press, 1935. 
$2.50. 

This is one of the series of studies of 
jud.cial administration in Ohio which were 
uncertaken by the Institute of Law of the 
Johns Hopkins University, working in con- 
junction with the Ohio Judicial Council 
and the Ohio State Bar Association. The 
studies already published, cover so many 
facets of the administration of justice in 
thaz state as to afford more complete in- 
formation of its actual day-to-day judicial 
activities than is available for any other 
American state. It is a matter of satis- 
faction that the untimely closing of the In- 
stitute has not caused the publication of 
these studies to cease. The author of the 
present study is connected with the Ohio 
Staże University, which has furnished sev- 
era authors for the series. In view of 
ther value, it is to be hoped that con- 
tinwous survey and frequent reports may 
be possible. 

This particular study covers the ad- 
miristration of criminal justice in a single 
county, namely, Franklin County, of which 
the largest city is Columbus, the capital of 
the state. The author states in his intro- 
duction that the only comparable study 
is £ doctoral thesis covering Iowa County, 
Iova. This statement is doubtless correct 
as Zar as this study emphasizes the county 
and describes conditions not merely in a 
mesropolitan area but in the various 
smaller places, with their village mayors’ 
and justice-of-the-peace courts, which go 
to make up our county organization. In 
gereral, however, this study is comparable 
to che various crime surveys of recent years 
and is in many ways like the pioneer Cleve- 
lard Crime Survey of 1922. It gives more 
detail of the work of various subordinate 
courts than did the Crime Survey, but on 
the other hand it does not deal with various 
topics, such as the connection of news- 
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papers, medical science, and legal edu- 
cation with criminal justice and the 
types and methods of correctional and 
penal treatment, as did the pioneer 
study. 

A work of this kind involves the most 
painstaking and time-consuming activity, 
and it is easy to see how much careful work 
by Dr. Blackburn and his associates has 
gone into the preparation of this little 
volume. A person other than a student 
of the subject will not find it easy reading, 
although there is much of human interest 
tucked away in the details of the study. 
To a student of the subject, however, this 
type of study is invaluable.. It is indeed 
most convincing in the completeness of the 
picture it presents, thoroughly refuting the 
claim so often made that social science and 
particularly statistical studies show noth- 
ing but a mass of undigested facts and 
figures. Of course this is more than a 
statistical study, for it includes much 
factual information and observation. Ob- 
servation, information, and statistics to- 
gether give an accurate view of crime con- 
trol in a community probably more nearly 
representative of average conditions in 
America than are our great cosmopolitan 
cities. And the picture is not such a dark 
one, for, judged by the standards of many 
places or as depicted by movies, news- 
papers, and sob writers, justice seems pretty 
well administered in this county. In fact 
the great value of this study, apart from its 
use as information and guide in the locality 
considered, is to prove again those points 
so often stressed in the other surveys, 
namely, the importance of the human ele- 
ment and particularly of police and 
prosecutor. Some betterment is noted 
through various improvements in organiza- 
tion. While these can profitably be carried 
to greater length, particularly with ref- 
erence to the consolidation of the 
lower tribunals, further reform on the 
whole must come through that easily 
stated but difficult course of improved per- 
sonnel, 

Cuartes E. CLARK 

Yale University 


ANDERSON, WirLiaM. Local Government 
and Finance in Minnesota. Pp. xii, 
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355. Minneapolis: University of Min- 

nesota Press, 1935. $3.00. 

It is not often that something of strik- 
ing character is added to the literature of 
local government. Professor Anderson 
has made such a contribution in this vol- 
ume. He has painted the picture of local 
government in his state from materials 
and impressions gathered by himself and 
his colleagues over a number of years. 
In painting the picture of things as they 
are, the ugly spots have been brought out 
for all to see. But there is no attempt to 


_overdraw for purposes of emphasis. One 


gets the impression of balance and fine 
perspective that comes only with seasoned 
experjence. There is enough broad back- 
ground to give this Minnesota picture a 
good setting, but not enough to be con- 
fusing. 

Nor has Professor Anderson been con- 
tent with merely painting the picture as 
he sees it. He has pointed out the ugly 
spots and has indicated the procedure for 
removing them. There is nothing star- 
tling about the corrective measures that 
are suggested. The author takes note of, 
the fact that the defects he sees are the 
component of many forces which it will 
take time to re-orient. There are many of 
less experience who will be dissatisfied with 
the slow, tedious process outlined. They 
will feel that the ugly spots can be re- 
moved by wide, vigorous splashes of the 
paintbrush. The author suggests that 
under this approach the ugly spots may 
show up in unexpected places. 

The picture has been painted primarily 
for the citizens of Minnesota. The au- 
thor in his preface says, “It is the purpose 
of this study to lay before the people of 
Minnesota the principal elements of their 
problems of local government and finance, 
and the major facts pertaining to those 
problems.” This central objective has 
been kept in mind throughout the book. 
The text is very readable. Into it has 
been skillfully woven a great variety of 
pertinent detail without detracting from 
reader interest. There are no long, tire- 
some tables to be hurdled. Such charts 
as are used are significant and attractive. 
One could wish for the greater use of such 
charts in presenting some of the material. 
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The text has been divided into three 
parts under the following headings: The 
Structure of Local Government, Local 
` Government Finance, and The Functions 
of Local Government. Within these divi- 
sions, organization, legal status, person- 
nel, revenues, expenditures, debts, and 
state aid are treated for all the local gov- 
ernments. Under functions, the emphasis 
is placed on education, highways, health 
and welfare activities, the police, courts, 
and Jaw enforcement. A brief chapter is 
devoted to the Twin City Metropolitan 
area. The book is concluded with a chap- 
ter on the outlook for local government, 
in which possible solutions to some of the 
more perplexing problems are indicated. 

This comprehensive presentation of the 
problems of local government in Minne- 
sota and the suggestions for their solution 
should prove helpfule and stimulating to 
the citizens of that state for whom the 
story is written. One may hope that Pro- 
fessor Anderson’s example of writing on 
local government for his own public, 
rather than solely for students of the sub- 
ject, may be the inspiration for similar 
comprehensive stories of local govern- 
ment in other states. 

Harorp D. SMITH 

Michigan Municipal League 


Borak, Artuur M. and Guapys C. 
Braker. Fees and Other Non-tax Rev- 
enues of Minnesota Local Units. Pp. 
l44. Minneapolis: University of Min- 
nesota Press, 1935. $1.00. 

One of the hitherto impenetrable areas 
in the broad domain of local government 
in the United States is that which em- 
braces the system of fees and other non- 
tax revenues of local units. Deficient ac- 
counting, auditing, and reporting make 
the compilation of satisfactory and com- 
plete data on non-tax revenue sources so 
exceedingly difficult that few students have 
ventured to inform us on the real state of 
affairs. In the hope of shedding some 
light on the significance of non-tax reve- 
nues in Minnesota local units, the authors 
of this monograph have compiled a con- 
siderable number of data, including over, 
fifty pages of tables, pertaining to such 
revenues. 


THE ANNALS oF THE AMERICAN ACADEMY 


While the study deals with all non-tax 
reverue sources of counties, cities, towns, 
villages, and school districts, the fullest 
consideration is given to the fee system 
of counties and the fiscal results of munici- 
pally operated utilities. The conclusion 
stancs out that non-tax revenues form a 
very small part of the total receipts of 
Minresota local units. Nor do such reve- 
nues offer much prospect of future de- 
velopment as a means of relieving property 
taxation. There are apparently a few 
possi ilities of increasing rates for licenses, 
fees, and permits in order more nearly to 
cover the costs of certain government serv- 
ices that afford special benefits to certain 
indiv-duals and groups. With respect to 
the ounicipal public utilities, the authors 
conclude that they cannot be counted on 
for a steady source of net income to re- 
place or supplement general taxation ma- 
terialy. In some municipalities such 
utilites contribute services or funds 
equivalent to taxes; in others they incur 
deficits that have to be made up by tax- 
payers. 

Tke fee system as a method of com- 
penseting public officials is found to be 
generally undesirable. It results in in- 
equa ities of compensation among officials 
in th2 same county, and in extreme varia- 
tion in costs of government in different 
counzies. The writers do well to empha- 
size zhat fees as a method of compensa- 
tion are less significant from the fiscal 
standpoint than from the standpoints of 
social policy and administration. The 
confLct between the desire for fees and the 
publ interest is revealed in the pressure 
put upon the legislature by lobbies of 
clerks of court when revision of the mar- 
riage laws is under discussion, in the ef- 
forts of sheriffs to make a profit from the 
boar jing of prisoners, in the faulty admin- 
istrazion of justice in the minor courts, 
and in the unethical tactics that charac- 
teriz2 election contests for fee offices. 

Tke authors do not aim to deal with 
governmental reorganization, although in- 
cidemtally they indorse the essentials of 
local government reform widely advocated 
today. Their chief recommendations are 
better acgounting records in local govern- 
men: units, and reform of the fee system 
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of paying public officials. In addition, 
they advocate a more thorough investiga- 
tion of the whole problem of local non-tax 
revenues. “The findings of such a study, 
if widely publicized,” they believe, “would 
help to establish the higher standards of 
public service and the official competence 
and integrity necessary to the kind of gov- 
ernment that any enlightened people 
should have.” 
Martin L. Faust 
University of Missouri 


Monrcomery, Rosert H. Federal In- 
come Tax Handbook, 1935-1936. Pp. 
xix, 1934. New York: Ronald Press 
Co., 1935. $10.00. 


, and Rosweru Maem. Federal 
Taxes on Estates, Trusts and Gifts. Pp. 
x, 458. New York: Ronald Press Co., 
1935. $5.00. 


Federal revenue acts, commonly called 
income tax laws, are becoming gradually 
more complex, and an intelligent under- 
standing of their scope, content, and 
practical application is impossible of attain- 
ment unless one has more than a super- 
ficial knowledge of the interpretative 
Regulations of the Commissioner of In- 
ternal Revenue, the Rulings of the Treas- 
ury Department, the decisions of the 
United States Board of Tax Appeals, and 
the Federal Court decisions bearing upon 
the law. Despite the aid of loose leaf tax 
services, kept currently up to date, the 
tax expert has difficulty keeping abreast 
of the mass of interpretative material on 
tax matters. The layman is hopelessly 
lost. 

The income tax handbooks which the 
author has been publishing these many 
years are gradually expanding in size and 
scope. The increasing importance of in- 
heritance, trust, and gift taxes has prompt- 
ed the author to issue his revision for 1935— 
1936 in two volumes, one dealing with in- 
come and miscellaneous taxes, while the 
other, under joint authorship, has been 
limited to Federal taxes on estates, trusts, 
and gifts. The latter volume is an ex- 
panded revision of the tax material on the 
same subjects appearing in the 1934-1935 
Federal Tax Handbook, togethey with ap- 
pendices on Federal Estate Tax tiw, Gift 
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Tax Law, Proposed Inheritance Tax, and 
Proposed Gift Tax on Donees. 

These highly technical and authoritative 
tax volumes are primarily for the guidance 
of the accountant, the lawyer, and the tax 
specialist. One who may be interested in 
determining what may be deducted from 
gross income is faced with 275 pages of 
reading matter. Or if perchance he is in- 
terested in gains and losses from sale or 
exchange of property, there are 96 pages 
dealing with the subject. A general index 
of 72 pages refers the user to the section 
in which he may be interested. Reference 
to the section reveals the law on the sub- 
ject, the rulings of the Board of Tax Ap- 
peals, the Regulations of the Commis- 
sioner, and the cemments of the author. 

Considerable revision has been neces- 
sary. Many tax questions not heretofore 
covered by Regulations or Board of Tax 
Appeals decisions were clarified during the 
past year. The Revenue Act of 1935, 
amending sections of the Acts of 1926, 
1932, and 1934, involved much revision of 
the previous edition. 

The preface of the Income Tax Hand- 
book contains bitter denunciations of Con- 
gressional activities with respect to in- 
come tax legislation; of the harshness with 
which the law is administered; of the dis- 
honest manner in which claims for refund 
are handled; of the thousands of attempts 
of the Government to collect tax when 
none is due; and of the attitude of the 
Board which characterizes tax avoidance 
as taxevasion. The preface of the volume 
on estate, trust, and gift taxes is more re- 
strained, but nevertheless we are informed 
that “in the course of ten years, the Treas- 
ury has been steadily moving from the 
status of a comparatively modest bene- 
ficiary of sizable estates toward the status 
of the surviving joint tenant who takes all.” 

In the opinion of the reviewer, the 
Treasury Department is not wholly to 
blame for its attitude. Taxpayers have 
sought to minimize taxes by misrepre- 
sentation and by devices which, although 
legal, are contrary to the spirit of the law. 
If the Treasury Department in endeavor- 
ing to collect what is due pursues tactics 
offensive to some, taxpayers should re- 
member that present methods of assessing, 
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collecting, auditing, and penalizing are 
based on experiences which reflect much 
diseredit on many American taxpayers. 
J. Lock woop 
University of Pennsylvania 


Lasx1, Harop J., et al. (Eds.). A Cen- 
tury of Municipal Progress 1885-1935. 
Pp. 511. London: George Allen & 
Unwin, Ltd., 1935. $5.00. 

This volume, devoted to English local 
government, carefully planned and jointly 
edited by Harold J. Laski, W. Ivor Jen- 
nings, and William A. Robson, has been 
published under the auspices of the Na- 
tional Association of Local Government 
Officers on the occasion of the centenary of 
the first Municipal Corpoyations Act passed 
by Parliament in 1835. Beautifully bal- 
anced, it comprises a series of articles or 
essays prepared by seyenteen skilled and 
tried observers who in the aggregate per- 
sonify an unusual combination of scholarly, 
practical, critical, and constructive quali- 
ties which lend themselves to a genuine ap- 
preciation of the difficulties of modernizing 
local government in England during the 
more recent period of ceaseless and restless 
change in social affairs. 

These qualities of authorship not only 
permit a clear appraisal of a slow, relent- 
less, onward movement, but also an un- 
derstanding of the verities which, like 
forces projected from the depth of the 
ages, continue to cling tenaciously to the 
present. Furthermore, each contributor 
to this remarkable book is recognized as 
an authority in word and deed upon the 
specialty of his choice. The result brings 
forth a broad summary of the development 
and the present status of isolated yet in- 
terrelated themes which concern the emer- 
gence of ‘governmental institutions and 
services; and simultaneously, each frag- 
ment is artistically merged in the sym- 
phony of the whole. It is easy to predict 
that the contribution will be recognized in 
England and also in America as an inter- 
pretative work wholly worthy of the great 
problem it portrays. 

The breadth and scope of the volume 
can best be expressed by a categorical 
listing of the chapters and the respective 
authors, most of whom are known in 


THE ANNALS OF THE ÅMEHICAN ACADEMY 


Amer ca. While this method of review 
description is prosaic and wholly inade- 
quate it will serve in a short space to re- 
late the materials and types of presenta- 
tion. Dr. Eli Halévy, professor at the 
Ecole Libre des Sciences Politiques, Paris, 
and euthor of A History of the English 
Peoplz, describes in broad strokes the pe- 
riod Sefore 1835. Dr. J. L. Hammond, 
former secretary of the Civil Service Com- 
missicn, 1907-1918, and author of The Vil- 
lage Laborer and other works, then he- 
gins “The Social Background” (1835— 
1935) and is followed by Dr. W. Ivor Jen- 
nings, barrister-at-law, reader in English 
Law im the University of London, and 
writer on many legal phases of local gov- 
ernment, who comments upon “The Mu- 
nicipal Revolution.” From this point 
there are the subjects of local policy de- 
termination, procedures, and personnel re- 
lationships, with chapters on The Town 
Counzil, by The Lord Snell who at present 
is chairman of the London County Coun- 
cil; on The Committee System in Local 
Government, by Harold J. Laski, profes- 
sor of political science, University of Lon- 
don; znd on The Municipal Service, by L. 
C. Hil, first general secretary of the Na- 
tional Association of Local Government 
Officecs. A series of chapters by the lead- 
ing authorities and practitioners continues 
upon the separate services of local govern- 
ment including: The Health of the People, 
Sir George Newman; Highways and Trans- 
porta-ion, The Rt. Hon. Herbert Morrison; 
Housmg and Civie Planning, Sir Ernest 
Simor; The Nation’s Schools, Professor 
Franl Smith; Publie Libraries, L. Stanley 
Jast; Municipal Museums and Art Gal- 
leries, Sir Frederic Kenyon; The Police and 
Public Safety, Dr. H. Finer; The Public 
Utility Services, Dr. William A. Robson; 
The Relief of the Poor, Dr. Gilbert Slater; 
and The Finance of Municipal Govern- 
ment. Sir Josiah Stamp. Although the 
entire volume expresses the close interre- 
lations and relativities of local and central 
goverament and degrees of local home rule, 
two chapters are devoted to this theme as 
viewed by central authority: one on Par- 


, iament and Local Authorities, by John 


Willis, and the other on Central Control— 
(1) ty the courts and (2) by Whitehall— 
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by Dr. W. Ivor Jennings. A concluding 
chapter on The Outlook permits Dr. Wil- 
liam A. Robson to survey the present situ- 
ation and its problems and to consider 
broad generalizations for the future. 

The path of local government in Eng- 
land has not been an easy one. None the 
less, when measured in retrospect in terms 
of one hundred years, it is clear that the 
directions have been steady and sure, even 
if nonspectacular. Notwithstanding the 
defects and insufficiencies frankly and con- 
stantly stated, the authors have an aware- 
ness of the workability of institutions. 
The very relationships, services, and pro- 
cedural devices which they have described 
constitute England’s experience during 
the period of the emergence of adminis- 
tration. They demonstrate that change, 
when viewed in any given moment, seems 
to have taken place in imperceptible de- 
grees; but when summarized over a long 
period, it is momentous in its consequences. 
With national intuition and undoubtedly 
with much uncertainty and no little suffer- 
ing, the English people have adapted their 
local governments somewhat awkwardly 
but altogether in a manner quite satis- 
factory to themselves and therefore most 
appropriately. 

Morais B. Lamers 
Harvard University 


ABERCROMBIE, LASCELLES, etal. The Next 
Five Years: An Essay in Political Agree- 
ment. Pp. xvi, 320. New York: Mac- 
millan Co., 1935. $2.50. 


One hundred and fifty-two signatories 
“drawn from different parties and schools 
of thought,” thirty-four participants in 
conference, a drafting committee of six, 
four expressed limitations of individual 
agreement, and only two notes of dissent 
on but one chapter out of twelve, statis- 
tically feature the presentation of this “far- 
reaching but attainable program of action 
for the next five years” embracing eco- 
nomic and national planning, the organiza- 
tion of industry, banking and finance, 
foreign trade, agriculture, social justice, 
international relations (defined chiefly in 
terms of the Peace System), and finally, 
in coérdinate position with all ghese, the 
importance of coöperation with the United 
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States. One must commend in this book 
a contrast to the usual ingenuous pro- 
cedure in much current pamphleteering of 
combining stirring descriptions of goals to 
be attained with an inarticulateness as to 
first steps; this prevalent propaganda tech- 
nique recalling the irrelevant injunction of 
the stupid native to the weary traveler to 
start for his desired destination from some 
point other than his present position. In 
contrast, the signatories make the state- 
ment, in their brief foreword of agreement 
and indorsement, that individual views are 
reserved “as to the way in which society 
should ultimately be organized,” although 
“giving general support to the short-range 
program outlined in the book” (reviewer's 
italics). . 

This essay in political agreement is full 
of suggested immediate directions, or first 
steps. Taken collectively, they constitute 
a comprehensive program in which each 
step has been tested by the requirement 
that it can be taken within five years. In 
illustration, two items for the achievement 
of greater social justice may be cited: “the 
provision of allowances for the dependents 
of sick or disabled workers” —£24% million 
(p. 84); and, to “arrange for the provi- 
sion of, cheap, good food for children and 
for expectant and nursing mothers”—£5 
million (pp. 199-200). Taxation reform is 
also urged. In this reform new sources of 
revenue are suggested to meet the new ex- 
penditures which are recommended. The 
reform is in part urged on the grounds that 
from 1929 to 1935, income taxes have in- 
creased on moderate incomes—£600 and 
£750—at a rate about tenfold the rate of 
increase on incomes of £2,000. Data are 
also given supporting the conclusion that 
“there has been no gain to the wage-earn- 
ing class from the Budget changes of the 
last two decades, either on the revenue or 
on the expenditure side” (pp. 205-6}. Sug- 
gested sources of further revenues include 
the increment in land values resulting 
from public development, taxes on prop- 
erty income as distinct from income from 
“work,” and an increase in the death du- 
ties. The last suggestion is based on three 
tests which reveal “no sign of any confisca- 
tion of capital” in the two decades ending 
with 1930 (pp. 208-9). 
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This recital of the detailed nature of the 
steps which have been selected for illustra- 
tive purposes may conclude with the 
recommendations on sibsidies to new in- 
dustries and for housing. It is urged that 
subsidies given to new industries be predi- 
cated upon their locating in areas desirable 
to the state, and that special housing sub- 
sidies be not abolished but be subject to 
relocation of the benefited industries, for 
otherwise “the state is taking on itself part 
of the social cost involved in urban over- 
crowding” (p. 68). And, as illustrative, 
it should not be omitted that one reason 
given for urging immediate (1935) re- 
sumption of primary public works is that 
unemployment in that industry directly 
subject to governmental control Ifs in- 
creased, while unemployment in other in- 
dustries has decreased and unemployment 
in the export industries has not changed. 

This sampling of steps and details may 
aid in indicating the wide range of subjects 
treated. In this volume there is very 
much with which there can be very wide- 
spread agreement; and this in turn is based 
on analyses with which there can be al- 
most no disagreement; consequently, one 
can urge frequent repetition of similar 
forms of public reéducation and express 
the hope of the more universal adoption of 
the principles advanced when those prin- 
ciples are as clearly enunciated and as 
cogently supported as they are in this book. 

ARTHUR R. UPGREN 

University of Minnesota 


Laparer, Leonardo Woops. Royal In- 
structions to British Colonial Governors, 
1670-1776. 2 vols. Pp. xxv, 462; ix, 
475. New York: D. Appleton-Century 
Co., 1935. $10.00. 

These two volumes comprise a very care- 
ful and thorough collection of the Royal In- 
structions issued to each governor on his 
appointment, together with the supple- 
mentary Instructions and the general In- 
structions to groups of governors which 
appeared as occasion warranted. With 
the exception of a very few which have dis- 
appeared, this collection comprises all 
those issued from 1670 to 1776 to the gov- a 
ernors of the West Indies, the American® 
colonies, Nova Scotia, and, in a few cases, 
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Newoundland. The appendices contain 
the rames and the dates of the governors, 
three typical Commissions of appointment, 
and the observations of three mid-eight- 
eenth-century governors on their Instruc- 
tions. 

Professor Labaree has adopted the only 
feasizle means of dealing with so volumi- 
nous a collection. He has given in full the 
text of each article in its most usual form, 
followed by its variants, and finally by a 
list cf the colonies to which each applied, 
and zhe dates during which it was in force. 
The utility of the collection is greatly in- 
creased by the index and by the arrange- 
ment of the articles according to their sub- 
ject matter. They are arranged under 
such headings as: Governor and Council; 
Assenbly; Legislation; Revenue and Fi- 
nance; Currency; Salaries; Justice; Land; 
Commerce; Trade Instructions; and so 
fortk. 

This collection will be of very considera- 
ble value to the student of American and 
Wes! Indian history, and also to research- 
ers m the history of the British Crown 
Colonies during the nineteenth century. 
As regards this last, the reviewer has been 
very frequently struck with the resem- 
blanees in subject matter and phraseology 
between the Instructions of the late nine- 
teen-h century and those of well over a 
century earlier. The problems of the 
eighteenth also show many resemblances 
to those of the nineteenth century, e.g., 
the ettempts of the government to preserve 
good relations with the natives by prevent- 
ing 2ncroachments upon their lands or 
fraudulent practices by traders. 

While it is true that colonial opposition 
quite frequently nullified the orders of 
the Board of Trade (in this regard it is 
illuminating to read Appendix C giving 
the governors’ observations on their In- 
structions), nevertheless the Instructions 
give the policies which the governors at- 
tempted to enforce, and incidentally they 
frequently show the colonial opposition to 
thos: policies. This was especially so as 
rega~ds the articles relating to British con- 
trol of colonial trade, shipping, and manu- 
factwre; but it was also very evident in 
such matters as forest and land policy and 
relafions with the Indians. The reaction 
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of economies upon politics is very appar- 
ent; witness the unavailing attempts of the 
British Government to place administra- 
tive salaries upon a permanent basis, and 
the refusal of the Assemblies to forgo so 
effective a means of exerting pressure upon 
the colonial executive to modify the mer- 
cantilist policies which hampered eco- 
nomic development. The attitude of the 
West Indian was very similar to that of 
the American colonists. The Instructions 
also reveal the great unwillingness of the 
British Government to modify the colonial 
form of government, despite the realiza- 
tion that it seriously hampered the enforce- 
ment of mercantilist policies. Representa- 
tive government is shown to be peculiarly 
effective as a means of aggravating the 
differences between Great Britain and the 
colonies. These volumes go far to explain 
why it was practically abolished in the 
nineteenth century and, in the tropical de- 
pendencies, replaced by the system of ad- 
ministrative control of the colonial legis- 
lature and executive. 
Lennox A. Minus 
University of Minnesota 


Banersre, D. N. The Reforms Scheme. 
Pp. v, 190. New York: Longmans, 
Green & Co., 1935. 

The work under consideration is com- 
posed of several lectures, all but one of 
which have already appeared in periodi- 
cals, Some are devoted to a consideration 
of the White Paper on Indian Constitu- 
tional Reform, issued by the British Gov- 
ernment in 1933; others deal with the re- 
port of the Parliamentary Joint Select 
Committee, the findings of which brought 
about certain modifications in the scheme 
proposed by the White Paper. At the 
time of writing, the scheme had not yet 
become law; but it has since been put on 
the statute books as the Government of 
India Act of 1935, and the Marquess of 
Linlithgow, chairman of the Joint Select 
Committee, will in April 1936 become 
Viceroy and assume the formidable task 
of launching the new federal system. 

While recognizing two sides to the issue, 
the author enlarges upon only one. He 
concedes that some advances bave been 
made from the status quo of the Montague- 


229 


Chelmsford reforms of 1919. The exten- 
ston of the franchise; the ending of the 
diarchy in the provinces; the appearance in 
connection with the government at Delhi 
of some measure of responsible govern- 
ment; the federation in one political union 
of British India and the Indian States; 
the lopping off of Purma—all presumably 
meet with his approval. Yet he does not 
feel that the new frame of government em- 
bodies that forward step which the people 
of India have a right to expect. On the 
contrary, in important respects it is actu- 
ally retrogressive. It is to the shortcom- 
ings of the new constitution that attention 
is here directed. 

The author regrets the anomalous posi- 
tion of the Indiarf States, but regards it as 
a necessary (he hopes a brief) transitional 
stage to a homogeneous federal system. 
He is much more concerned by the system 
of safeguards which has not only been re- 
tained, but in some respects made stronger 
than ever. The safeguards against eco- 
nomic discrimination he finds especially 
unacceptable. They go much further 
than is necessary to give British interests 
a reasonable security in India, and are dic- 
tated by the political situation in Great 
Britain rather than by the economie situa- 
tion in India. It is natural that an In- 
dian well versed, as Mr. Banerjee clearly 
is, in the constitution of the British Com- 
monwealth should find a great deal to be 
desired in a scheme of government which, 
it is presumed, will in peaceful times be 
largely in the hands of ministers responsi- 
ble to federal or provincial legislatures as 
the case may be, but which may at any 
time be taken over by the representative 
of the British Government. Not only may 
he assume all executive powers; he may 
also legislate. He may even impose taxes 
without the consent of a single native In- 
dian. With this prospect in the back- 
ground, one may well wonder with Mr. 
Banerjee whether technically responsible 
ministers will develop that feeling of re- 
sponsibility without which Indian self- 
government can scarcely grow to maturity. 

The author’s tone is dispassionate. The 
problem is clearly of personal concern to 
him, but his approach is that of a scholar. 
The book is significant, representing as it 
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does that substantial bloc of moderate In- 
dian opinion which, while eagerly awaiting 
the day when India shall be mistress of her 
own destinies, is willing in the meantime 
to codperate with the existing government. 
Leonmas Dopson 
University of Pennsylvania 


Kerra, Artour Berrinpate. The Gov- 
ernments of the British Empire. Pp. 
xxvii, 646. New York: Macmillan Co., 
1935. $6.00. 


The contents of this valuable though 
somewhat brief volume can best be sum- 
marized by giving the chapter headings. 
The first part, on the framework of the 
Imperial constitution, embraces the nature 
and the sources of the Sonstitutional law 
of the Empire; the constitutional structure 
and foreign relations of the Empire; Impe- 
rial coöperation in demestic and foreign 
affairs and in defense; the government of 
native races; the rule of law and the rights 
of the subject; and Church and State. 
The second part has chapters on the gov- 
ernments of the United Kingdom; North- 
ern Ireland; the Irish Free State; the Do- 
minions; partially self-governing colonies 
such as Malta and Ceylon; the Crown 
Colonies Protectorates and Mandates; 
foreign jurisdiction in, e.g. China; and 
India. 


Professor Keith provides a clear and, 


succinct account of the existing situation, 
usually adding a brief historical résumé of 
its development. The specialist will dis- 
cover little that is new, and will mourn 
the condensation and omission of minor 
details unavoidable in a work of one vol- 
ume. The student or the general reader 
who wants a comprehensive picture of the 
legal structure of the British Empire will 
find this book of the utmost value. The 
preface deals with constitutional develop- 
ments which occurred too late to be in- 
corporated in the body of the work, 
notably the decision of the Judicial Com- 
mittee of the Privy Council in June 1935 
establishing the validity of the Irish Act 
abolishing the right of appeal from the 
Irish Supreme Court. The very full index 
adds greatly to the value of the book. 
Professor Keith points out that the de- 
cision of the Judicial Committee in the 


Tue ANNALS oF THE AmERICAN ACADEMY 


above-mentioned case does far more than 
cover the point at issue. The decision was 
based on the ground that the Statute of 
Westminster empowered the Irish Dail to 
abrogate the Anglo-Irish treaty of 1921 
establishing the Free State. It thus pro- 
vides retrospective validity for De Valera’s 
constitutional changes and for those which 
he contemplates. Professor Keith points 
out, however, that the legal right to abol- 
ish the treaty is really quite irrelevant; 
until the British Government gives its 
consent, the treaty retains its binding 
force like any other inter-Imperial agree- 
ment. 

The Privy Council’s decision also 
strengthens the view that the South Afri- 
can legislation of 1934 empowering the 
Governor-General (an appointee of the 
South African Government) to exercise 
the external prerogatives of the Crown 
may be valid in strict law. It would seem 
therefore that Premier Hertzog might legal- 
ly pass an act providing for South African 
neutrality in a war in which the Empire 
was engaged, though whether South Africa 
could legally secede from the Empire re- 
mains doubtful. A legal and also a very 
practical obstacle, however, to a declara- 
ation of neutrality by South Africa or Ire- 
land is that it would be inconsistent with 
their treaty obligations to afford naval 
bases for the British fleet in the event of 
war. Moreover, in international law and 
in the opinion of foreign governments it 
would seem that the British Empire is still 
regarded as a unit, so that a declaration of 
neutrality would depend for its validity on 
the consent of the belligerent. Finally, 
the constitutional relations between Great 
Britain and the Dominions are less impor- 
tant than the realities which underlie and 
mold them. The maintenance of their 
union is based on mutual consent: if South 
Africa chose to remain neutral or to secede, 
no attempt would be made to coerce her. 
But as the British Empire Conference at 
Toronto in 1933 agreed, the result in South 
Africa would probably be civil war. 

Lennox A. Murs 

University of Minnesota 


Marx, Færz Morsrem. Government in 
the Third Reich. Pp. xi, 158. New 
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York: McGraw-Hill Book Co., 1936. 
$1.50, 


As a former scholar and civil servant in 
Germany, Dr. Marx, now of Harvard Uni- 
versity, presents one of the best pictures of 
the phenomenon of Nazism that we have 
in English. He paints the distant and 
direct causes which gave rise to Hitlerism, 
and then focuses his frontal attack of sar- 
casm (which does not appear as such, but 
is of the most effective kind) on his analysis 
of the “Fiihrerstaat” in relation to Hitler’s 
leadership, the party, the people, and the 
state. His description of the processes of 
government in the Third Reich includes 
the use of propaganda as “the Technique 
of Unanimity” and “Preparing for Pre- 
paredness.” His two final chapters cover 
the problem of the German civil service, 
local government, administrative justice, 
and state syndicalism. 

Maybe it is due to the scholarly lack of 
knowledge of the reviewer that he has been 
unable to locate any concrete slips of the 
author in his facts and his interpretations. 
Nevertheless, it seems that Dr. Marx sins 
in giving the impression that the party sys- 
tem of Germany is all-powerful, although 
one gets this impression by indirect means 
rather than by direct statements. Hitler’s 
steam-roller, I feel, received several un- 
expected jars in its drive for supreme power 
when it came across the pebbles of the 
army and the church. The “blood purge” 
of June 80, 1934 had something to do with 
it, as, no doubt, Dr. Marx is aware; and 
Hitler did not give a villa to General Wer- 
ner von Blomberg, if I recall properly, for 
nothing, Although “the German soldier 
swears his oath of fidelity to the Leader” 
(p. 112), he is still commanded by General 
Blomberg, who seems to be able to tell 
his friends from Hitler’s side where they 
can go if they do not like the soldier’s view- 
point. And all the pagan thunders of Hit- 
ler and his clique have been unable to 
drown the wailing of the church leaders 
against the crushing technique of the 
“Führer.” It is only fair to mention Dr. 
Marx’s indication of the weakness of the 
party because of its internal dissensions, 
and cite his anecdote which illustrates the 
point: “Here is a joke I heard yesterday,” 
Herr Nachbar confides to his pal. “Why 
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do they always treat each other gently at 
Party headquarters? Because everyone 
has folders of secret material against all the 
others” (p. 156). 

All in all, although the book is very thin 
in size, it is seldom that one finds so much 
information and interpretation in so few 
pages. One does not have to agree with 
Dr. Marx’s book to enjoy reading it. But 
it is much more than an entertaining nar- 
rative. It is a definite contribution to seri- 
ous American literature on German Fas- 
cism, an admirable introduction to the 
topic, written with great skill by a scholar 
thoroughly at home in this field and thor- 
oughly in command of his material. It is 
to the credit of the author that detail does 
not crowd in tod closely on the central 
theme, and facts are handled with a sure 
sense of what is relevant and indispensable 
to the clear outline-of this complex story. 

Josera S. Roucsex 

New York University 


Goocu, R. K. The French Parliamentary 
Committee System. Pp. xiv, 259. New 
York: D. Appleton-Century Co., 1935. 


In these days when parliamentary gov- 
ernment everywhere is on the defensive, 
it is peculiarly in order that competent 
scholars should subject parliamentary or- 
ganization and procedure to intensive 
scrutiny. Professor Gooch’s study, begun 
as a doctoral dissertation thirteen years 
ago and now revised and brought down to 
date, does this admirably for the French 
system of “grand (standing) commis- 
sions.” Not only has Mr. Gooch devel- 
oped in great detail the historical back- 
ground of the system, but he has also 
described with scholarly care the present 
composition and functioning of French 
parliamentary committees in relation to 
legislation, finance, foreign policy, and 
control over administration. This re- 
viewer is second to none in paying tribute 
to the intimate and accurate knowledge of 
his subject which one has come to expect 
of Professor Gooch whencver he writes of 
French political institutions. 

In two different but related aspects, 
however, the study leaves something to be 
desired. It is regrettable, for example, 
that the omission of statistical and com- 
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parative data was necessary, presumably 
for reasons of publicational economy. The 
inclusion of such material would have 
helped the reader to appraise in a fuller 
context Mr. Gooch’s own judgment of the 
French committee system. More disturb- 
ing still is the fact that his conclusions 
contain little of a constructive nature as to 
the problem of “rationalizing” legislative 
procedure in the contemporary state. It 
may be that there is nothing to say except 
to suggest, as the author does, that the 
problem “transcends procedure as such 
and involves the whole governing process” 
—in particular, how to secure adequate 
authority and stability in a responsible 
cabinet executive. Yet one wonders if 
political invention need* be content? with 
existing modes of organizing representa- 
tive legislatures internally, whether in 
France or elsewhere. + 
Watter R. SHARP 
University of Wisconsin 


GarreTT, Mircuett B. The Estates Gen- 
eral of 1789. Pp. viii, 268. New 
York: D. Appleton-Century Co., 1935. 
$3.00. 

This excellent monograph narrates the 
familiar story of the development of the 
Estates General from a vague idea into an 
assembled body of deputies. It deseribes, 
consequently, with great skill and clear- 
ness, the aristocratic revolt against the 
proposed reforms of Calonne which con- 
fronted the King with the alternatives of 
bankruptcy or the convocation of the Es- 
tates General; the plan to set the privi- 
leged and nonprivileged orders at odds 
over the questions of the composition and 
organization of that body; the fall of 
Brienne; the recall of Necker; the second 
Assembly of Notables; the agitation for 
the double representation of the Third 
Estate and the vote by head; the memo- 
rial of the princes; and the final decision 
of Necker to give the Third Estate double 
representation but to leave the question 
of the vote by head to the assembled depu- 
ties. In retelling this story, however, the 
author reveals an intimacy with the 
sources, a familiarity with events and per- e 
sonalities, a ripeness of reflection, and a 
gift for well-turned phrases which come 
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only through long years of study of a 
subject. 

The most important contribution of the 
moncgraph, however, is its treatment of 
the pamphlet literature which grew out of 
the sruggles over the development of the 
Estates General from an abstract idea into 
a comcrete assembly. Through a careful 
classification of these hundreds of pam- 
phlets with reference to their time and place 
of ofgin, and a skillful selection of ex- 
cerpts, the author shows, as well as such 
an irtangible force can be measured, the 
course of public opinion and its influence 
on tke development of ideas and the trend 
of events. Until the appearance of this 
book and the abstract of a recent thesis at 
the University of Iowa, these expressions 
of a past public opinion were a tangled 
mass of historical raw material without 
muck order or meaning. The pages of the 
work under review, however, make the 
ideas the events, and the personalities of 
the last two years of the Ancien Régime 
in France more intelligible than they have 
ever been before. 

The author Jaments the apparent dis- 
appearance of the reports of the intendants 
for the years 1787 to 1789. The reviewer 
never searched for this material in the 
Archzves Nationales. He did notice a few 
years ago, however, that the cartons listed 
unde~ F'e iii seemed to contain administra- 
tive material that went back as far as 
1785. He takes it for granted, though, 
that zhe author has been through this ma- 
terial 

C. P. Hiesy 

Uriversity of Wisconsin 


Inpustaiau Revations Counsetors, Inc. 
Administration of Public Employment 
Offces and Unemployment Insurance. 
Pp. xi, 397. New York, 1935. $3.50. 
This volume contains an account of the 

publi employment offices of Canada, 

Franze, Sweden, and Switzerland; and of 

unemployment insurance in France and 

Switzerland. Part I relating to Canada 

was >repared by the staff; the parts relat- 

ing ^o the other countries were prepared 
by officials connected with the public em- 
ploy nente offices of those countries, but 
were edited and elaborated by the staff 
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of the Industrial Relations Counselors. 
Part If (France) is credited to A. Gilbert, 
chief of the first bureau, directorate of la- 
bor, ministry of labor, though in the fore- 
word it is stated that this part was 
prepared by Professor Paul Pic of the Uni- 
versity of Lyons. 

The chapters dealing with unemploy- 
ment insurance in France and Switzerland 
are very brief, and are distinctly secondary 
to the accounts of the public employment 
services of the several countries. This is 
the third volume of a series by Industrial 
Relations Counselors upon public employ- 
ment offices, the two prior volumes deal- 
ing with Great Britain and Germany. 
Other volumes in the series describe the 
unemployment insurance systems of Great 
Britain, Switzerland, Belgium, and the 
United States. 

The treatment of the public employ- 
ment offices of the several countries fol- 
lows the same general outline, with chap- 
ters upon the following subjects: general 
features of the labor market, history, or- 
ganization, placement, relations to other 
agencies, and statistical data upon appli- 
cations, finance, and placements. The ac- 
count of each country is necessarily brief, 
inasmuch as the entire volume, including a 
brief account of unemployment insurance 
in two countries, contains fewer than four 
hundred pages. Students of public em- 
ployment offices will find this volume a 
valuable, accurate, but brief description of 
the services of these countries. 

The chapters dealing with the general 
features of the labor markets of the sev- 
eral countries contain statistical data upon 
population and employment trends, with 
some account of shifts in industry and em- 
ployment, and the development of trade 
union organizations. Public employment 
offices in all these countries has undergone 
a somewhat similar history. When the 
need for a specialized service of this type 
was first felt, fee-charging agencies sprang 
up, and later abuses led to regulation, 
which was ineffective and was followed by 
the creation of local public employment 
offices. These were later subsidized by the 
central government, and to some extent 
standardized, with provision for®clearance 
and certain central services. The greatest 
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development of public employment offices 
has come during periods of heavy unem- 
ployment. Sweden and Switzerland show 
marked increases in the number of place- 
ments annually within the last ten to 
fifteen years, but the number in Canada 
and France has remained about station- 
ary. No attempt is made to indicate for 
any country what percentage of total va- 
cancies are filled by the public employment 
offices, and consequently it is difficult to 
judge to what extent the services have 
secured the confidence of employers and 
employees. So far as one may judge from 
the brief accounts of the several countries, 
their general standards are below those of 
Great, Britain, and none of these countries 
has made any notable contribution to the 
development of public employment offices. 
Possibly one explanation of this is the local 
character of the offites in all these coun- 
tries, even in centralized France. In Can- 
ada the 1935 unemployment compensation 
act provides for reorganization and na- 
tionalization of the service. 

Extensive use of advisory committees, 
representative of employers, employees, 
and the public, has been made in the Euro- 
pean countries, and this is said to account 
for the widespread confidence which the 
services enjoy. In Canada, on the other 
hand, as in the United States, very little 
use has been made so far of advisory com- 
mittees. More details upon the function- 
ing of these committees would be useful. 

One of the greatest problems in adminis- 
tration of unemployment compensation is 
that of developing an adequate and ef- 
ficient system of public employment offices. 
England delayed setting up even a very 
limited system of unemployment insurance 
for two years while she built up a national 
system of employment exchanges. This is 
an immediate and highly important task 
confronting this country. Substantial 
progress has been made within the last two 
and one-half years, but much more re- 
mains to be done. The account of the 
public employment offices of other coun- 
tries is of great value because of the light 
which it throws upon our problems. The 

e Industrial Relations Counselors has per- 
formed a highly useful service in publish- 
ing this series of volumes upon the services 
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of other countries. The policy followed, 
however, of using public officials of the 
several countries as authors has unfortu- 
nately resulted in purely descriptive and 
largely uncritical accounts, with little or 
no attention to fundamental questions of 
administrative policies and practices. The 
problems which were encountered along 
the way and how they were handled, 
which for the student of public employ- 
ment offices would have been of much 
greater significance, are not indicated. 
The briefness of the accounts of the sev- 
eral countries in this volume also greatly 
impairs its usefulness. This may be illus- 
trated by the fact that usually only about 
one page is given to each of the follpwing 
subjects in the treatment of each country: 
applications and interviews, referrals and 
placement, personnel, training methods, 
and premises. : 
Josupa P. Harris 
Chicago 


American Association ror Socrau Se- 
curity, Inc. Social Security in the 
United States 19385. Pp. 239. New 
York: 1935. 


Symposia by precedent have a right to 
be dull. This one is not. It is the record 
of the eighth National Conference on So- 
cial Security, held in New York, April 26 
and 27, 1935, and the reviewer does not 
recall another collection of papers as read- 
able or as uniformly full of meat. There 
are great names galore (which is no guar- 
anty against dullness), but more to the 
point: the best papers are those of people 
like Paul Douglas, Murray Latimer, Her- 
man Feldman, and Michael Davis, people 
best qualified to speak on social security. 
Douglas pays his courteous respects to the 
bill which has since become the Social Se- 
curity Act, but does not conclude that he 
would rather have nothing than this 
ramshackle beginning. In his quiet, im- 
mensely serious way, Latimer adds his 
testimony on the question whether unem- 
ployment is an insurable risk (he is not 
satisfied that it is not), and, unlike so many 
experts, submits data from the railroad 
industry to illustrate his point. It is the 
quiet, reasonable tones of the Latimers 
who do not claim too much that give us 
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our strongest hopes for a sweeter, greener 
land. Herman Feldman’s forthright argu- 
ment for merit rating and the stabilization 
wing of the party prevents the conference 
from being entirely a love feast of true 
believers. Like Latimer, he has figures on 
his point, the results of the first inductive 
study of merit rating (and an excellent 
one) ever made in this country. I like 
particularly his courage in taking friendly 
issue on this point with Abraham Epstein, 
who believes “merit rating is never desira- 
ble and impossible to apply.” Nor does 
Michael Davis see eye to eye on health 
insurance with the Association sponsoring 
the conference. His reasons are convinc- 
ing. 

For the rest, two comments suggest 
themselves. One is that unfortunately it 
appears to be impossible to arrange a dis- 
cussion of social Insurance matters evenly 
balanced between “fors” and “againsts.” 
The “againsts” simply are not to be had, 
as every editor or chairman knows who is 
trying for a balanced program. What hap- 
pens is that each side holds its own meet- 
ings, and only an occasional stray shot 
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their differences on emphasis and some- 
times on means and immediate objectives, 
the speakers at this conference were all in 
favor of social insurance. Argument, says 
Lincoln Steffens, never changes votes, but 
how refreshing it would be to match on 
the same rostrum, for example, a Noel 
Sargent with an Isaac Rubinow. 

This reviewer, finally, is particularly 
grateful for the emphasis of this confer- 
ence on public health insurance. He is 
even more grateful that individual doc- 
tors say things of themselves that laymen 
suspect and believe but dare not utter. 
He is weary of the medical profession’s 
assumption of sacrosanctity in every as- 
pect of its work, including the economic. 
The American Medical Association found 
it impossible to participate in the confer- 
ence, repeating the tragic mistake of its 
English colleagues, who stood aloof while 
the English health insurance scheme was 
formulated, and have regretted it ever 
since. It is in such groups as this that 
the healt insurance program of the future 
is germinating. How wise it would be, 
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even from the strictly selfish standpoint, 
for the “againsts” for once to be for some 
program. But then that is to expect all 
men to be reasonable. 
C. A. Kore 
University of Pennsylvania 


Conen, J. L. The Canadian Unemploy- 
ment Insurance Act. Pp. 167. To- 
ronto: Thomas Nelson & Sons, Ltd. 
1935. $2.00. 

Mr. Cohen’s little book is not so much 
on the new Canadian unemployment in- 
surance law as on what he considers a 
grave defect in its fundamentals. His 
purpose is to make clearer “the evils of a 
contributory scheme” and the incompati- 
bility of such a scheme with “a construc- 
tive social program.” He starts from the 
double assumption of a social contract and 
society’s right to all surplus over individ- 
ual maintenance. From these he argues 
that the worker who has no surplus has 
nothing with which to pay contributions, 
and that taxes on social surplus are the 
logical way to finance a great social cost. 
Other implications of these assumptions 
are as direct, as logical, and as far-reach- 
ing. There should be no pay-roll tax, be- 
cause this may ricochet back on to the 
worker in depressed wages or higher 
prices. There should be no state subsidy 
unless it is financed by the income tax. 
What Cohen calls the exclusory principle 
of unemployment insurance would be out 
also: the principle of excluding entirely 
certain labor groups and of relating bene- 
fits to the individual’s employment record. 
This principle results in miserly benefits, 
it separates labor into sheep and goats, 
and enables capitalists to trade one group 
against the other and evade facing the fun- 
damental problem of unemployment itself. 

Once the arguments against contribu- 
tion are laid down, the outlines of the 
Cohen plan quickly arrange themselves. 
Mr. Cohen is obviously interested not so 
much in machinery or detail as in the 
grand strategy of the class movement; but 
it is clear that he would consolidate all 
payments to the able-bodied unemployed 
in what he calls unemployment “com- 
pensation.” This would—presumably—be 
paid without time limit, as a matter of 
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contract, would be administered by a na- 
tional authority, and would be financed 
out of federal taxes on income and other 
surplus. There would be no exeluded 
classes, no contributions, and no tying of 
benefits to previous employment. Unem- 
ployment would be recognized for what it 
is: not an accidental rash on the surface 
of the body economic, but a grievous 
chronic disease. The direct cost would 
rise proportionately. Such a program 
would force national recognition of a basic 
national problem and make possible a na- 
tional attack on it. 

Mr. Cohen presents his argument warm- 
ly, urbanely, and with a deal of logic. He 
is a gealot, and of course he sometimes 
overstresses his case, as when he reasons 
that employee contributions must lead to 
inadequate benefits and the niggling ap- 
proach. His hope df a national attack on 
unemployment as the automatic by-prod- 
uct of his plan is to say the Jeast—in 
the immediate situation—unsophisticated. 
Some of his distinctions (p. 160) are twist- 
ed cruelly to make a point. But all in 
all he makes a good case for radical policy, 
and he knows as well as you do that his 
logic is ultimate and basic and not for the 
immediate future. He has by design writ- 
ten an essay in social justice rather than 
a blueprint of where we go next. He 
spurns inching along and miserable expe- 
diencies. His is a stimulating contribu- 
tion to a literature that, being young and 
already beginning to sprawl, is sticky with 
pseudo-profundities and easy generaliza- 
tions. 

C. A. Kurr 


University of Pennsylvania 


Marss, Leonarp C. Employment Re- 
search. Pp. xviii, 544. Toronto: Ox- 
ford University Press, 1935. $3:00. 

In 1931 McGill University received a 
five-year grant from the Rockefeller Foun. 
dation for social science research, and the 
decision was made to concentrate this on 
problems of employment and unemploy- 
ment. In general, these studies were 
planned to have special reference to Cana- 

e dian conditions and to give more specific 
attention to the area in which Montreal 
is located. The program necessarily re- 
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quired the layout of the whole range of 
possibilities of study in the field and an 
orientation of individual projects within 
this larger framework. 

The present volume is a sort of general 
introduction to the problem of unemploy- 
ment and a consideration of what types of 
research would be most suitable for the 
social science departments of McGill Uni- 
versity to undertake. In consequence, 
there are some excellent general state- 
ments of the nature of the Canadian popu- 
lation, of the industrial groups, of the labor 
market, of the seasonal and cyclical fluctu- 
ations in trade and industry, of the prob- 
lems of individual Canadian industries, 
and of the extent and nature of unemploy- 
ment and relief. In these respects the 
volume serves excellently its purpose of 
being a sort of sourcebook, bringing to- 
gether the most genertlly needed informa- 
tion on employment in Canada and Mont- 
real, and its helpful tabulations will be 
particularly valuable to anyone studying 
this area. Otherwise, the chief present 
service of the volume is to give a promise 
of intensive research that will later add 
contributions to the general field of un- 
employment. In its present stage it is 
merely an outline of the possibilities which 
are to be explored by this research group. 

HERMAN FELDMAN 

Dartmouth College 


Wares, Norman J. Labor in Modern In- 
dustrial Society. Pp. vii, 561. New 
York: D. C. Heath and Co., 1935. 
$3.50. 

“This book,” the author says in the 
preface, “is written from the standpoint of 
labor.” His statement is indeed true: 
throughout the five hundred pages which 
make up Dr. Ware’s volume, there is 
ample ‘evidence of his sympathetic atti- 
tude toward labor and its problems. Few 
among the recent books in the field of 
labor relations succeed as well as this in 
giving a clear view of the true position of 
labor in modern industrial society. Yet 
Dr. Ware’s book is not so detailed and 
exhaustive, especially in the parts dealing 
with the various aspects of the labor prob- e 
lem proper, as are some of the more recent 
texts on the subject. Its longest continu- 
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ous discussion of unemployment, for in- 
stance, runs to only six pages. The vol- 
ume also does not attempt to include any 
detailed and extensive statistical docu- 
mentation. What makes Dr. Ware’s book 
both valuable and enjoyable is, rather 
(besides its sympathetic point of view), 
the vivid, warm style in which it is written 
and the unusually wide range of informa- 
tion which it offers in its historical parts. 
It is in these parts, which comprise the 
largest section of the volume, that Dr. 
Ware is at his best. Little-known facts 
and shrewd observations about personali- 
ties and historical happenings are skill- 
fully woven into a narrative which suc- 
ceeds in presenting the various phases of 
the American labor movement as a succes- 
sion of colorful events in the history of an 
ever changing, dramatic struggle. 

Of the volume as a whole, about one- 
fifth is chiefly analytical; the remainder is 
largely historical. The analytical part be- 
gins with an interesting analysis of the 
nature of modern capitalism. This pro- 
vides the setting for a discussion of such 
topics as that of the distribution of wealth, 
the working class and its leaders, the posi- 
tion of the worker as a producer, the prob- 
lem of unemployment, and the worker as a 
consumer. Some readers may be inclined 
to question the validity of some of the 
rather sweeping statements made in this 
first part of the book—such statements for 
instance as that “in general, competition 
fails for two reasons: because it tends to 
disappear, and because when it does op- 
erate its effect is destructive” (p. 4); and 
that “there is almost no such person in 
modern economic society as the entre- 
preneur” (p.6). Nevertheless, Dr. Ware’s 
division of wages into money wages, com- 
modity wages, and psychic wages, and his 
distinction between machine discipline and 
factory discipline (p. 59), are decidedly 
interesting. Moreover, his discussion of 
the worker, first as a consumer and then 
as a producer, while not new, is well done. 

The remaining four fifths of the book 
are devoted almost entirely to an analysis 
of the historical development of the Ameri- 
can labor movement and of the present 
problemseonfronting it. During this part 
of the discussion the reader learns that Dr. 
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Ware’s personal sympathies do not lie 
with the principle of organization along 
rigid craft lines and the aversion to labor 
party tactics which Samuel Gompers im- 
pressed upon the American labor move- 
ment through his dominance of the Ameri- 
can Federation of Labor, but rather with a 
more all-inclusive kind of labor organiza- 
tion, with a broad labor movement of the 
European type. In spite of the repeated 
failure of such movements in the past, 
when looking to the future of American 
labor, this reviewer is inclined to agree 
with Dr. Ware when he says that if, as 
labor’s experience seems to show, the work- 
ing class “can improve its position best 
by its own efforts, then that sentiment 
which subordinates disintegrating loyalties 
and tends to create a united front will con- 
tribute to both the spiritual and the eco- 
nomic development of that class.” 
Warum G. WELK 
College of St. Thomas 


Howarp, Lany Louise E. Labor in Agri- 
culture: An International Survey. Pp. 
339. London: Oxford University Press, 
H. Milford, 1935. 


This book is a pioneer in attempting, 
from practically a world viewpoint, to sur- 
vey agricultural labor situations and prob- 
lems in order to bring out the basic facts 
and the underlying principles, and to draw 
conclusions. Only one comparable effort 
seems to have been made. That is Techni- 
cal Survey of Agricultural Questions, pub- 
lished by the International Labor Office, 
Geneva, Switzerland, in 1921. The book 
is a compilation of factual information con- 
cerning topics to be discussed at the Inter- 
national Labor Conference, Third Session, 
October 1921. 

The author’s work is based on, and 
sums up as of about 1933, information re- 
lating to agricultural labor prepared by 
members of the Agricultural Service of the 
International Labor Office, much of which 
the Office has published. It relates to the 
wage-paid agricultural laborer, who is de- 
fined as “a person whose time not being 
occupied, or not wholly occupied, in culti- 
vating some land of his own, is willing to 
work on the land of another for sgme form 
of remuneration.” 
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The author clearly states the difficulties 
of obtaining adequate, accurate, and com- 
parable information for a comprehensive 
survey of the world situation of wage-paid 
agricultural labor. The names of fifty- 
nine countries appear in the book’s index. 
It is regretted that Russia was “deliberate- 
ly” omitted because “a great deal of in- 
formation now exists on the Russian 
Social experiment.” 

The volume appears more European in 
conception and treatment than was prob- 
ably intended, doubtless because of the 
nature of the data which were available to 
the author. Treatment of agricultural 
labor matters in non-European countries, 
including the United States and Canada, 
is oftén rather limited because of relative 
paucity of information available. 

Lady Howard’s book makes easy and in- 
teresting reading for students of social and 
economic matters. Some of its technical 
terms are little known here because we 
have not developed practices or situations 
giving rise to their use, and we have de- 
ficient knowledge of their use elsewhere. 

The author apparently has a sound 
knowledge of the difficulties of agricul- 
tural laborers, and is sympathetic with 
reasonable suggestions for their better- 
ment. She recognizes the handicaps of 
employing farmers in making such better- 
ments, because of their own economic situ- 
ation; and also that legislative action by a 
nation may be necessary to secure for agri- 
culture certain such improvements. But 
she seldom lets her feelings bias her in giv- 
ing a skillful presentation of existing situa- 
tions—of their historic, economic, and social 
backgrounds—ofarguments for and against 
existing practices; orin drawing conclusions. 

The book begins with statements of basic 
laws governing agricultural produttion and 
work. The kaleidoscopic variety of agri- 
cultural crops, systems, and practices is 
shown. The world population is stated to 
be 2,018,000,000, of which nearly two 
thirds are engaged in agriculture in frac- 
tions varying from one fourth to three 
fourths of the population of single nations; 
and from one tenth to two thirds of those 
so engaged are wage workers. Later parts 


“of the book discuss in their relationships 


to agricultural labor topics including the 
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following: working agreements, legislation, 
hours of work, wages, income, housing, 
education, rights of association and com- 
bination, labor agitations, collective bar- 
gaining, trade movements, labor efficiency, 
labor demand, and opportunity for em- 
ployment; and conventions, recommenda- 
tions, and resolutions of the International 
Labor Office. 

The author concludes that the facts col- 
lected demonstrate the poor position of 
the wage-paid agricultural laborer—his 
poverty and lack of social and economic 
opportunity—even though there has been 
some improvement since the World War. 
She observes that part of the situation is 
due to the somewhat similar plight of the 
farm operator. She suggests on belfalf of 
the laborer shortening of working hours; 
protection against occupational hazards; 
remuneration and rights of organization 
comparable to those of laborers in other 
industries; measures to eliminate unneces- 
sary fatigue; better education; improved 
housing; and elimination of systems of in- 
debtedness fostering peonage. She pleads 
for recognition of an international respon- 
sibility toward the wage-paid labor of the 
world-wide industry, agriculture. 

Lady Howard has “made a fairly thor- 
ough survey of the outstanding features of 
the agricultural labor situation considered 
as a world problem.” American students 
will regret that lack of information pre- 
vented proper consideration of the matter 
for some countries, particularly in South 
America, competitive with American farm- 
ers in foreign and even in our domestic 
markets. Additional information concern- 
ing Oriental countries would have been 
welcome, but quite possibly a separate 
volume would have been required to afford 
Occidentdls a better understanding of Ori- 
ental practices which in many ways are 
based upon philosophies entirely different 
from those of the Occident. 

Josan C. Forsom 

Washington, D. C. 


Mvumraranp, James F. Land and Unem- 
ployment. Pp. xix, 211, New York: 
Oxford University Press, 1935. $2.50. 
The disciples of Henry George continue” 

to preach the doctrines enunciated by their 
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master. The late James F. Muirhead fol- 
lows zo closely in the footsteps of the great 
exponent of the single tax as a means of 
socia. reform that he really offers nothing 
that is essentially new in this little volume. 
Only the concluding chapter on land-value 
taxation in other countries than England 
furnshes an illuminating summary of the 
progress made throughout the world in 
the practical application, at least in part, 
of the Georgian thesis. 

Tke author of Land and Unemploy- 
meni is a fundamentalist, insofar as land- 
value taxation is concerned. He reiterates 
metizulously the thoughts of his predeces- 
sor in the reform movement. He sees in 
the private appropriation of economic rent 
the Dasic cause of depressions and unem- 
ployment. The taxation of land values, if 
properly understood, he maintains, could 
be sapported by all classes, regardless of 
creec, belief, and political affiliation. “It 
is the widest of gospels because it is open 
to all who are not intrinsically malevolent 
or irzetrievably pessimistic, and because it 
impcses no shibboleth outside its appeal 
to a general sense of justice” (p. 175). 

Im the practical application of the 
Georgian doctrine, Muirhead would regard 
the whole of England as a unit, and the 
total ground value as a belonging of the 
entire population. The revenue derived 
fron: Jand-value taxation would be divided 
between national and local needs. Its di- 
visicn would be determined by ordinary | 
common sense. Practical obstacles to as- 
certzining the rental value of land for pur- 
poses of taxation are recognized, but rath- 
er lizhtly dealt with as unimportant. 

Tae advocacy of Jand-value taxation by 
the author is, however, not merely a re- 
form. measure. It is also an antedote to 
the spread of socialism and communism, 
which he genuinely dreads. He himself 
admats that “many of our most cherished 
polifical doctrines are held through fear 
(especially economic fear) and distrust” 
(p. 101). 

Tae characterization of socialism and 
communism by the author is the weakest 
featire of the volume. It reveals appre- 
hension rather than genuine understand- 
ing. Socjalism is viewed as a menace and 
as one of the most dangerous remedies pro- 


Boor DEPARTMENT 


posed for overcoming world chaos, for it 
destroys individual initiative and the in- 
centive to efficiency in production. Under 
communism, moreover, the author believes 
state power is the only reality. All such 
generalizations indicate either a lack of 
knowledge or a deliberate misrepresenta- 
tion of so-called radical doctrines. 

The single-tax proposal, however, is not 
viewed as radical, for it is held to be com- 
patible with existing economic institutions, 
and is a bulwark against encroaching so- 
cialism. 

. Karu Scuorz 

University of Pennsylvania 


Rouurine, CuarLes C., et al. Business 
and Government. Pp. xv, 605. Chi- 
cago: The Foundation Press, Inc., 1935. 
$4.00. 


The title of this book, Business and 
Government, suggests a situational ap- 
proach in treatment. But the approach 
soon proves primarily functional. A more 
fitting title would be “Government and 


. Business.” 


In range, the work covers the usual fields 
of industrial and commercial enterprise, 
with collateral attention to labor and the 
social implications of that activity. Since 
there is no substantive point presented in 
Chapter One which is not applicable to 
_ agriculture and labor equally with business, 
Chapter Two, entitled “Constitutional Pro- 
tection of Business,” should constitute the 
initial remarks. 

Methods and extent of the business lobby 
are presented, but indication of their 
achievement and influence on Federal pol- 
icy is unwarrantedly lacking. 

Logical presentation and modernity of 
material are effectively balanced by break- 
ing up recent legislation and litigation and 
inserting the various items at their appro- 
priate topical points. Such performance 
(instead of the “Supplement of Recent De- 
velopments” too usual among text writers) 
stamps this book as an actual revision. 
The “revision” should be strengthened, 
however, by utilization of more of the re- 
cent works on labor problems to the ex- 
clusion of some of the earlier treatises on 
that subject. é 

The fine practice of concluding each 
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chapter with a list of searching problem- 
questions for classroom or other use suffers 
a detraction by the procedure of injecting 
into the body of the text numerous full 
citations to court cases. To facilitate un- 
interrupted flow of thought, these citations 
should be relegated to footnotes, and by 
most writers they are so ordered. 

Correct form in the use of “different 
from” is demonstrated by the writer of 
Chapter One, page 14; the slovenly and in- 
defensible “different than” appears on page 
152. Two errors in dates occur on page 14. 

The discussion of the Gold Clause cases 
of 1935 fails to inform us that the court 
oration on the obligation of the United 
States to pay its gold bond in other than 
equal “amount of turrency dollars consti- 
tutes a mere moral lecture to the Congress. 
comparable to that read by Marshall to 
President Jefferson inn Marbury v. Madison. 

Evaluation appears at its best in the 
discussion of securities legislation, TVA, 
credit control, and social security. Ex- 
pectedly the viewpoint and tone of the 
authors are conservative, but a bolder if not 
dangerous (!) note is sounded in a con- 
cluding statement on workmen’s compensa- 
tion insurance, page 547: “It could be 
argued that an employer who cannot satisfy 
the higher standards of the private [in- 
surance] companies should be forced to 
either improve the safety of his operations 
to an insurable standard or go out of 
business.” 

JOHN J. GEORGE 

Rutgers University 


Fernstrom, Karr D., etal. Organization 
and Management of a Business Enter- 
prise. Pp. xi. 703. New York: Harper 
and Bros., 1935. $3.50. 

Although its authors express the hope 
that men already active in business may 
find it of some value, this book probably 
will find its major use as a basic textbook 
in the survey and orientation courses given 
by collegiate schools of business under such 
titles as Introduction to Business Manage- 
ment and Elements of Business Adminis- 
tration. To brand it thus is by no means 
to condemn it. Teachers who have strug- 
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gled with these courses during recent years 

know that a major problem has been to 
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provide students with readings adequate 
in scope and treatment which will be con- 
veniently available to students, particularly 
those who lack an easy access to richly 
stocked libraries. In response to the de- 
mand thus created, three general texts have 
appeared within the last year, each the 
product of a group of teachers who first 
prepared the materials for use in their own 
institution and gradually worked it into 
shape for publication. Fortunately, the 
points of view and the methods of treat- 
ment differ widely among the three, so that 
the individual teacher should no longer 
have difficulty in finding a text suited to 
his own approach. 

The particular virtues of the present 
volume by Professor Fernstrom afd his 
colleagues, all members of the faculty of 
the Massachusetts Institute of Technology, 
lie in an intelligent qutline which reduces 
to the minimum the arbitrary assignment 
of materials to particular divisions, in a 
smoothness of style and clarity of expres- 
sion all the more notable in what is essen- 
tially a symposium, and in the fact that it 
concentrates more upon broad generaliza- 
tions about business activities than upon 
the minutise of business techniques. Per- 
haps the distinguishing characteristic of the 
book is that in resolving the conflict be- 
tween concentration upon the general and 
abstract and devotion of attention chiefly 
to the specific and concrete, the authors 
have tended strongly toward breadth. It 
follows that their work will satisfy the 
“forest minded” much more than the “tree 
minded.” 

Even to the “forest minded,” of whom 
the present reviewer confesses himself to 
be one, it will seem that the book would 
have gained by a more generous offering 
of specifie examples of business problems 
and their solutions. College students, in 
this reviewer's experience, are remarkable 
for the extent to which they have not come 
into contact with business problems. It 
follows that too great an emphasis upon 
generalization in college courses is often 
much like trying to explain the forest to 
people who have never seen trees. The 
difficulty is further intensified by what 
seems the normal tendency of ordinary’ 
students to respond more readily to the 
concrete than to the abstract. 
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This criticism is offered with a sympa- 
thetic understanding of the authors’ diffi- 
cults in compressing their enormous sub- 
ject to dimensions suitable for a textbook 
as dastinct from a handbook. Condensa- 
tion one way or the other being inevitable, 
it is probably better that the matter pre- 
sented to classes in permanent form should 
be the generalized conclusions toward 
which they are led, rather than the evidence 
upom which they are supposed to base their 
reasening. 

Reavis Cox 

University of Pennsylvania 


Denr, A. G. H. Management, Planning 
ard Control. Pp. xxii, 333. London: 
Gee & Co., Ltd., 1935. 10s. 6d. 


Management today, says the author of 
this book, is confronted by certain tend- 
encizs which can be noted in the larger 
and in the moderate-sized units of industry. 
Firs: there is the tendency toward over- 
centralization, the excessive amount of red 
tape connected therewith resulting in cur- 
tailing initiative and the development of 
the slow-moving executive; second, there 
is tke tendency toward over-functionaliza- 
tion. which brings about lack of coördina- 
tion. improperly balanced personnel, and 
the Jevelopment of costly techniques at the 
expense of profits; and third, the tendency 
to become too preoccupied with internal 
busmess problems, resulting in a neglectful 
attitude toward the problems of the indus- 
try and those brought about by funda- 
mental economic changes. Effective man- 
ageñal planning must take cognizance of 
thes tendencies if the enterprise is to com- 
pete successfully under modern marketing 
conditions. 

The author, formerly statistician of a 
larg English company, informs us that 
much of his material is based on addresses 
and articles delivered or written by him 
during the last ten years, and that these 
hav2 been carefully combed and combined 
with new material dealing with managerial 
plarning and control. To survey compre- 
henzively the problems of management and 
to indicate the importance of research in 
maraging an enterprise are stated as the 
prirary purposes of the book. These pur- 
poses seem to have been accomplished re- 
matkably well. 
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Of the new techniques used by manage- 
ment, the technique of planning or budget- 
ary control is one of the most important. 
This is the angle of approach or attack 
followed by the author in developing his 
ideas on effective managerial control. The 
budget is defined as a “highly developed 
method of coérdinated working to a plan 
of estimates.” The term is not used in 
the narrow sense of cost control, nor 
is it to be regarded as synonymous with 
forecasting, although the latter is ex- 
ceedingly important in developing the 
budget plan based on and developed from 
a series of interlocking estimates used 
as a guide for carrying forward com- 
pany activities. The greater portion of 
the book is accordingly concerned with 
budgetary problems of installation and 
research. 

The first six of the eleven chapters delve 
into the problems of installation, sales 
budgets, manufacturing, financial and ex- 
pense budgets, and current budget prac- 
tices. Market characteristics, seasonal 
variations, saturation, and effect of cycles 
and trends on sales budgets are discussed. 
Specific budget problems arising in different 
types of industries are examined. The 
main features of current budgetary prac- 
tices of outstanding corporations in Eng- 
land, France, the United States, and 
Germany are sketched, and procedures in- 
dicated whereby departmental codrdination 
is secured. The remaining chapters deal 
with budgetary planning in times of de- 
pression, the statistical and graphic func- 
tions in budgeting, general economic re- 
search and forecasting, and the importance 
of coérdinating budgeting of an enterprise 
with the industrial organization of which 
it isa part. The author has not attempted 
to develop hard and fast rules of procedure 
or to build a standardized budgetary tech- 
nique of interlocking form to be followed 
in installing a system of controls. Empha- 
sis is upon economic aspects of manufac- 
turing and distribution, and not upon 
installation procedures and operation. Be- 
cause of this emphasis the book should be 
of value to executives desirous of installing 
or improving present methods of man- 
agerial control or planning. e 

A. selected list of publications on budget- 
ary control appearing in English, French, 
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German, and Polish, and a bibliography 
on statistical method, economie fore- 
casting and research, and upon finan- 
cial control have been inserted in the 
appendix. 
J. Lock woop 
University of Pennsylvania 


Tivtner, Gervarp. Prices in the Trade 
Cycle. Pp. xii, 204. Vienna: Julius 
Springer, 1935. RM 23.80. 

A correct title for this volume would be 
“Cycles in Commodity Prices,” since it is 
devoted to the measurement of cyclical 
fluctuations in prices, without much refer- 
ence to the interrelation of prices with 
other phenomena in the trade cycle. The 
original data utilized include an imposing 
number of price series for England, Ger- 
many, the Netherlands, Austria, and Rus- 
sia, mostly the first two countries; covering 
for England the period from the middle of 
the nineteenth century to the World War, 
and for the other countries the period from 
the 1880’s through 1918. Data for the 
United States are also utilized, the present 
volume relying completely upon the analy- 
sis by Frederick C. Mills in his Behavior 
of Prices. These data, comprising for the 
European countries over 150 monthly 
series, are subjected to a detailed statistical 
analysis. First, the casual changes are 
removed by passing through the original 
data a simple moving average of a period 
varying from 3 to 11 months. Then the 
seasonal variation is removed by passing a 
2 of a 12 months’ moving average through 
the result of step 1. Next, the secular 
movement is obtained by passing through 
the result of step 2 a moving average of a 
period varying with the duration of the 
successive cycles. Finally, the division of 
series adjusted for casual and seasonal 
changes (result of step 2) by the line of 
moving averages representing the secular 
movement (result of step 3) yields the 
final description of cyclical variations in 
the series. It is from this description that 
a variety of measures of cyclical behavior 
are computed, such as: “the mean length 
of the cycle, the percentage which the pe- 
xod of rising prices forms of the whole 
period of the cycle, the absolute amplitude 
of the cyclical movement and the differ- 
ence between the strength of the cyclical 

e® 


° 


242 


movement at the high and low points re- 
spectively, the mean monthly rate of 
change in the cycle, and the difference be- 
tween the monthly rise and fall of prices; 
finally, the sequence of prices at the high 
and low points respectively and the relative 
Tag or lead at the high as compared with 
the low point” (pp. 78-79). In computing 
average measures, medians are used 
throughout. Prices are classified into vari- 
ous groups significant from the point of 
view of economic analysis, and some con- 
clusions as to similarities and differences in 
cyclical behavior of these groups are 
presented. 

The book has considerable value as a 
compendium of statistical measures of 
cycles in prices, and onè hesitates tò cavil 

, at the defects of the discussion presented 
in the text proper. These defects, however, 
should be mentioned. First, and minor in 
character, are the awkwardness of the style 
and the infelicity of some of the terms. 
The use of the terms “boom” and “crisis” 
as synonymous with periods of expansion 
and contraction leads to confusion. A 
measure of dissimilarity is designated as a 
coefficient of disturbance. And there are 
misleading slips in the text, such as the 
one in the last paragraph of the first column 
on page 35. 

A much more serious defect of the dis- 
cussion is the disparity between the au- 
thor’s statistical theory and statistical prac- 
tice. The discussion of statistical theory 
builds up a rather imposing edifice, employ- 
ing the terminology and concepts of 
Czuprow and the technique of Oscar Ander- 
son, but the assumptions of either are 
scarcely applicable to the kind of time series 
analysis that Mr. Tintner wants to pursue. 
The actual analysis followed could have 
been chdsen on grounds much more rele- 
vant to the task at hand than those which 
the author chose to present. As a result, a 
critical reader will tend to quarrel with the 
author’s statistical theory and agree with 
his practice, while an unwary reader, im- 
pressed by the statistical theory, may be 
either misled by it or disappointed by the 
statistical analysis that follows. 

Finally, there is little economic analysis, 
in the text. Prices are classified in groups 
suggested by their discussion in economic 
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treacises; hints are thrown out here and 
there as to the significance of an observed 
characteristic of the cyclical behavior of 
this or the other price group; but little at- 
temot is made to tie in the results of the 
analwsis with otherwise available knowledge 
of the interrelation of economic phenomena 
in tae trade cycle. Perhaps such an at- 
tem t would be beyond the scope of the in- 
quirv. But if such is the case, a decision 
to taat effect should have been made and 
adhered to, avoiding the danger of suggest- 
ing implications which should not have 
beer. stated without more careful analysis. 
This is the more important since no evi- 
denee is given of a critical investigation 
of tre character of the price series, an in- 
vestigation which might reveal in a num- 
ber of cases that the very nature of the 
pric quotation predetermined some peculi- 
arities of cyclical behavior. 

These critical comments upon the textual 
discussion in the volume should not detract 
frona its value as an empirical investigation 
of zhe cyclical behavior of commodity 
prices. This value is enhanced by charts 
in the appendix, which, being printed on 
trarsparent material, permit superimposi- 
tion of several series; and by the detail with 
whieh the measures are presented in the 
tabEs. In view of the scarcity of similar 
deteiled studies of business cycle phe- 
nor ena on an international scale, this book 
mer.ts extended use by every student of 
business cycle problems. 

Smoon Kuznets 

University of Pennsylvania 


Varx, W. L. Conjunctuurdiagnose een 
Onderzoek Betreffende de Diagnose en 
dz Therapie der Excessieve Cyclische 
Ftuctuaties van Het Economisch Leven. 
Pp. xxii, 641. Haarlem: De Erven F. 
Bohn N. V., 1935. HA. 5. 


This book is published as the first volume 
of a trilogy on the subject of economic con- 
junctural fluctuations or business cycles, 
The author is a distinguished Dutch scholar 
in tae field of economic theory, who made 
a tkorough study of American methods of 
business cycle analysis and of American 
statistical material relevant to the subject 
during agprolonged stay in this country. 
He states in his preface that his preliminary 
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research in the field of business cycle analy- 
sis led to a natural division of the fruits of 
his study into three parts: the first part 
dealing with the theory of economic con- 
junctural fluctuations in a form which could 
serve as a basis for the practical diagnosis 
of excessive economic fluctuations; the sec- 
ond part dealing with the diagnosis itself, 
i.e with its indices and methods; and the 
third part dealing with the therapeutics of 
excessive economic fluctuations, i.e., with 
curative economic policies. 

It is the first part that has now been 
published under the auspices of the Nether- 
lands Economie Institute. The author 
himself has written for those readers who 
are not familiar with the Dutch language 
an abstract in the English language of 
about eighty pages, but this abstract is 
preceded by the following note: “This ab- 
stract can only be understood by profes- 
sional economists. It is not intended for 
the general public; criticism should be based 
on the original work and not on this ab- 
stract.” 

If it were not for the fact that the book 
is presented as the first of three volumes 
conceived with the practical end in view 
of laying the foundation for a desirable 
business cycle policy, the reviewer’s mind 
might have known the peaceful comfort of 


registering this new contribution to busi-’ 


ness cycle analysis with the other “The- 
ories Now Current,” systematically de- 
scribed in Dr. Wesley C. Mitchell’s first 
chapter of Business Cycles, Volume I. 
But the reviewer’s prospects of a pleasant, 
theory-pigeonholing peace of mind faded 
away when he was confronted by the prac- 
tical test which the author himself has ap- 
plied to the fundamental conceptions of 
his book. 

A tool has to be finally judged by its 
effectiveness in fulfilling the purpose for 
which it was constructed. An ultimate 
judgment on the diagnostic “thinking 
tools,” to speak in terms of William James, 
that have been presented in this first vol- 
ume of the author’s work, cannot take place 
till we have seen their final practical appli- 
cation in the two following volumes. But 
a provisional pragmatic test of the author’s 
most essential diagnostic concepts has been 
applied in Section 6 of the concluding chap- 
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ter of the first volume. This section is. 
entitled “The Cardinal Therapeutic Prob- 
lem.” The author has formulated there 
provisionally his main remedial concept for 
excessive conjunctural fluctuations. In 
order to give the American reader the 
benefit of the author’s own words, we quote 
from page 75 of the author’s abstract in 
the English language: 

“Our ideal, therefore, is not stabilization, 
but normalization of profits. We must try 
consciously to produce a more or less stable 
deviation from equilibrium, which means a 
sufficient rate of profits to induce entre- 
preneurs and investors to employ a maxi- 
mum amount of the available factors of 
production. But even profits must not be 
stabilized; for, in order to guarantee maxi- 
mum employment, they must change, when 
the supply curves of capital and organizing 
capacity change.” ° 

The optimal utilization of the productive 
factors of labor and capital which the 
author has in mind would have to be such ` 
as would prevent serious unemployment of 
labor and capital. “Normalized profits” 
would have to be the regulatory force to 
attain this end. The indices of an optimal 
utilization of productive-factors in their 
turn would provide guiding curves for the 
profit regulating decisions. Profits should 
not be allowed to rise above the point at 
which the optimal employment of produc- 
tive forces was reached, for this would 
unnecessarily diminish the advantage of 
the laboring class. But profits should 
especially be prevented from falling below 
this point, in order to prevent serious un- 
employment of money capital and labor. 
(English abstract, p. 75.) When the 
author is confronted by the question how 
the normal] deviation from equilibrium, the 
ex hypothesi prerequisite of normalized 
profits, could be achieved, he emphasizes 
that it requires something which is very 
different from what is today called “inter- 
ventionism.” “It means,” he says, “sensi- 
ble collective action and makes necessary 
a super-cartel of all the powers controlling 
economic life.” (English abstract, p. 77.) 
The general idea of stabilization is rejected 

eas inadequate and dangerous. Stabilizing 
of parts of the system would not be enough, 
and what is worse, it would lead to short 
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circuits. With regard to stabilization’ of 
the price level, the author’s view is as 
follows: 

“The only thing which might, perhaps, 
be stabilized, is the price level, that is to 
say, provided this stabilization is compati- 
ble with our idea of normalizing the profit 
rate, in which process the price level is only 
one of our tools.” (English abstract, pp. 
76, 77.) 

We have chiefly presented these conclu- 
sions of the author because to our mind 
they pragmatically bring out the core of 
the theoretical, diagnostic conceptions of 
the main body of his book. The particular 
form of the author’s remedial suggestions 
is in this respect merely incidental to the 
essential function of a° summarizing cue 
which the conclusions provide for the basic 
concepts of economic analysis back of them. 

What, then, are the basic concepts of 
economic analysis that underlie this first 
diagnostic volume of the author’s work? 
The author’s fundamental thinking tools 
are the ideas of equilibrium economics. 
Assuming a state of perfect equilibrium in 
which economic goods exchange for each 
other according to their cost of production 
and in which consequently the entrepreneur 
makes neither profit nor loss, the source of 
profit is explained as arising out of the con- 
stant changes of equilibrium connected with 
the dynamics of a progressive economy. 
Economic cycles are then regarded by the 
author as arising from tendencies in mod- 
ern economic life towards cumulative 
deviations from equilibrium which in turn 
are counteracted by equilibrium tendencies. 
Profits are an index of these deviations. 
(English abstract, p. 71.) ‘Profits, then, 
are the author’s chief criterion of' cyclical 
diagnosis. In the preface (Dutch volume, 
p. xii; see abstract, p. viii.) and in the main 
body óf his book he expresses his indebted- 
ness to Dr. Wesley C. Mitchell for the 
emphasis on profits in his (the author’s) 
approach and for the basic coriception (de 
grongedachte) of his (the author’s) work. 
Yet it is by emphasizing the distinction 
between: Dr: Mitchell’s and the author’s 
approach ‘to cyclical economic phenomena 
that, to our mind, a critical analysis of this, 
book will best be served. 

Dr. Mitchell has in the first volume of 
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his Business Cycles, after a careful sifting 
of e=idence, come to the conclusion that in 
the varied scene of the modern business 
economy and its concomitant cyclical 
phenomena the factual process of making 
money profits must be considered as a lead- 
ing elue. Dr. Valk goes further. He puts 
his ‘ equilibrium” tags on the facts of prof- 
its. Dr. Mitchell, in his chapter on “Eco- 
nomāc Organization and Business Cycles” 
in which he surveys the field in which busi- 
ness cycles run their course, focuses atten- 
tion upon the process of making money 
profts as “the process through which any 
cause that stimulates or retards activity in 
a bmsiness economy: must exercise its in- 
fluemces.” (Eighth printing, 1930, p. 107.) 
At the same time he makes it abundantly 
clea~ in the concluding section of this same 
chapter why he definitely rejects the tradi- 
tional general equilibrium concept for the 
description of business cycle phenomena. 
He actually says there that “we have no 
mor? warrant for assuming in advance that 
busimess processes tend to maintain an 
equilibrium than to assume that they ‘tend’ 
to get out of balance.” (Op. cit., pp. 187, 
462, 106.) 

Dz. Valk, on the other hand, shows in 
his analysis that the traditional general 
equdibrium concept forms the real ground- 
wors of his system of interpretation, a sys- 
tem in which profits reflect in cyclical time 
patterns the varying antithesis of equilib- 
rium tendencies and the counteracting in- 
flueaces of deviations from equilibrium. 
When Dr. Valk stresses the tendency to- 
wards “cumulative deviation from equi- 
librium” in modern economic life, the use 
of tais term in itself a fortiori connotes his 
adhsrence to the fundamental concept of 
general equilibrium as a norm. He actu- 
ally goes so far as to declare the cyclical 
pattern of the fluctuations of the profit rate 
a necessary corollary of equilibrium tend- 
ences. If there were no equilibrium tend- 
encs, there would be profit, but “not 
necessarily a cyclical movement of the 
prost rate.” (Dutch volume, p. 485.) It 
is ac this point that the author in a brief 
footnote says that in contrast with Mitch- 
ell, Kuznets, and some other modern 
autiors, gie ascribes great significance to 
the general equilibrium concept. 
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But it is exactly this difference in point 
of view with regard to the basic traditional 
equilibrium concept that leads to two 
widely different meanings of the criterion 
of profits which is supposed to be the com- 
mon touchstone of Dr. Mitchell’s and the 
author’s works. Profits are for the author 
a key to the law of business cycle phe- 
nomena. Profits to Dr, Mitchell are a 
guiding clue in the maze of facts connected 
with business cycle phenomena. For Dr. 
Mitchell the quest is under way. For Dr. 
Valk the quest is closed in principle. We 
know already what we are after. The 
letters C(umulative), D(isequilibrium), and 
E(quilibrium) are the combination letters 
to the lock. i 

The book must be considered as a heroic 
and in many parts brilliant effort to knit 
the problems of modern business cycle 
phenomena into a combined pattern of 
classical equilibrium economics and pres- 
ent-day monetary income-flow economics. 
It is a thought-provoking book. This is 
its best recommendation. With regard to 
the practical application of its main hy- 
pothesis, the final question arises whether 
one does not try to eat the cake and keep 
it if one normalizes profits and expects to 
keep at bottom something like the benefits 
of an automatic equilibrium, the assumed 
resultant of free competitive forces. 

CAREL Jan Smit 

Brown University 


WiıcrseLL, Kyur. Lectures on Political 
Economy. Vol. II, pp. vi, 288. New 
York: Macmillan Co., 1935. $2.25. 


Although Wicksell’s works were long 
ago translated into German, those students 
of economics whose knowledge of German 
is halting will welcome this admirable 
translation of the Vorlesungen über Na- 
tionalékonomie by Mr. Classen. Indeed, 
it is much to be regretted .that such a 
translation was not made long ago, for in 
this work, originally written in 1906, one 
finds the theory of bank credit usually as- 
sociated with the name of Professor Phil- 
lips, a discussion of index numbers com- 
parable to Robertson’s, and an analysis of 
the relationship between saving and invest- 
ment that anticipates much of Mr. J. M. 
Keynes’s treatment. The mere mention of 
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these facts indicates the extent to which 
English (and particularly American) eco- 
nomic thought has remained oblivious to 
Wicksell’s contribution, but one could easily 
go further. Much of the current criticism 
of the gold standard is foreshadowed in 
these pages, and the author’s insistence on 
international coöperation in monetary man- 
agement makes it difficult to realize that he 
was writing twenty years ago. 

From the viewpoint of theory, Wicksell 
is a nominalist, emphasizing changes in the 
quantity of money and in its velocity of 
circulation as the primary causal factors 
determining the general level of prices. 
But he emphasizes changes in the velocity 
of circulation to a much greater extent than 
do Anferican crities, and, in view of this 
important contribution, it is to be re- 
gretted that he chooses to regard an ex- 
pansion in the volume of bank credit as an 
augmented velocity of circulation of metal- 
lic money. Such a view is logically tenable, 
to be sure, but in a world where credit is 
much more important than coin, it seems 
better to treat a growth of credit as an 
expansion in the volume of money, retain- 
ing the idea of velocity strictly for a meas- 
ure of the rapidity of circulation of coin or 
credit. 

Even if a translation would have been 
desirable long ago, it is obvious that the 
present volume appears at a most appro- 
priate time, and the editor, the translator, 
and the publisher are to be congratulated 
on its publication. 

F. Cyri James 

University of Pennsylvania 


Goopzar, Josers E. Managing the Peo- 
ples Money. Pp. xi, 578. New Haven: 
Yale University Press, 19385. $4.50. 

It is difficult to justify the :publication 
of many recent works on money and -bank- 
ing by reference to their contents. This is 
not true, however, of Managing the Peo- 
ple’s Money, for any one of several of the 
chapters in this volume justifies its publi- 
cation. P : 

The general scheme of the book is simple. 
Chapter One presents the theoretical back- 

und for the discussion; Chapter Two 
describes the part played by Wall Street 
in this theoretical setup; Chapter Three 
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to an undesirable emphasis upon the letter 
rather than the spirit of banking laws; 
Chapters Four and Five treat English 
banking policies; Chapter Six lists the de- 
fects of the banking acts of 1933 and 1935; 
and Chapter Seven ‘outlines the measures 
necessary for effective bank credit control. 
In the reviewer’s opinion the chief contribu- 
tion of the author will be found in the first 
and the last chapters. 

The work opens with the assertion that 
a causal relationship exists between mone- 
tary policy and economic stability of busi- 
ness, and that the ultimate safety of de- 
positors rests upon the stability of business. 
The problem then becomes that of con- 
vineing bank manager’ that they “should 
be as concerned over business stability as 
over the immediate safety of their deposits. 
Bank managers should know the effect 
which various types of bank loans have 
upon business, and then proceed to grant 
or to refuse credit on the basis of this rela- 
tionship rather than upon certainty of pay- 
ment, 

In general, bank credit can be used for 
three purposes: (1) to finance the produc- 
tion of consumption goods for which a need 
exists; (2) to finance the purchase of exist- 
ing capital goods; (8) to finance the pro- 
duction of new capital goods (a) for which 
a need exists or (b) for which a need does 
not exist. Loans of the first type present 
no special problem. 

The use of bank credit to finance the 
acquisition’ of existing capital goods results 
in higher prices for such goods and in prof- 
its for those who sell. If the sellers then 
reinvest the funds, quasi-savings result. 
Ultimately the funds come into possession 
of the original borrowers, who use them to 
liquidate their bank loans. Thus the 
proce’s adds nothing to the earning power 
of existing capital goods, although it raises 
the market values of such goods out of all 
proportion to their earning ability. When 
this becomes evident, the inflated capital- 
goods price level collapses. 

The use of bank credit to finance the 
production of new capital goods increases 
the income of those who produce the new 
capital goods. If these individuals spend 
this increased income, commodity inflation 
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results. If they save it and invest it, the 
funds become available to entrepreneurs 
whe are thus able to liquidate the bank 
debt which they assumed in order to create 
the new capital goods. When bank loans 
for capital construction purposes result in 
quasi-savings, no disruption of the price 
level results. Such loans are as self- 
liqvidating as loans for working capital 
purposes. 

As the author points out, the bulk of 
available bank credit is monopolized by 
those borrowers who anticipate the largest 
proits. Such a borrower is not always a 
producer who is trying to supply an exist- 
ing economic need. He is more often a 
promoter who, in order to obtain pro- 
moters’ profits, produces capital goods for 
whith no need exists. Even if promoters’ 
proats result in quasi-savings so that the 
loam becomes self-liquidating, the effect of 
suc loans is to permit new industries 
to ‘muscle in” on the earnings of exist- 
ing industries. The final result is a gen- 
era. reduction in the value of all capital 
goods. 

Ii the author’s reasoning is correct, con- 
trol must deal with the direction of the 
flor: as well as the aggregate amount of 
bark credit. For purposes of control, the 
gold standard alone is inadequate. The 
aggregate volume of money may change, 
the transaction velocity may fluctuate, in 
cer-ain cases prices may even decline (with 
tecanological improvements), without af- 
fecting business stability, if only a stable 
circuit flow of money can be achieved and 
a balance between savings and investments 
ma-ntained. The author believes that real 
savings tend to match economically needed 
inv2stment, provided bank loans for capital 
purposes are eliminated. Over-saving is 
possible, but if it should occur, a balance 
could be accomplished by taxation meth- 
ods. The solution therefore seems to de- 


“mand the elimination of bank loans for 


capital construction purposes. 

Ft is impossible to do more than sketch 
the author’s hypotheses in the brief space 
allctted here. Managing the People’s 
Mcney is a work well worth the attention 
of serious students of money and banking. 

° Wrrorp J. EITEMAN 
albion College 
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Reppaway, W. B. The Russian Financial 
System. Pp. x, 106. New York: Mac- 
millan Co., 1935. $2.25. 


Since this study of the Russian financial 
system was made in the fall of 1934, many 
important changes have taken place in the 
Soviet organization of commodity ex- 
changes. Rationing of a variety of basic 
foodstuffs has been discontinued, Torgsin 
stores, selling goods only for foreign cur- 
rencies, have been abolished, and the in- 
ternal ruble has been officially linked to 
foreign currencies at a rate of approxi- 
mately five rubles to the dollar. Further- 
more, the four internal channels for dis- 
tributing consumers’ goods, discussed by 
the author, namely, the peasants’ markets, 
the codperative shops, the factory shops, 
and the commercial shops, have been un- 
dergoing fundamental transformations dur- 
ing the past year. Peasant markets have 
been practically abolished, while codpera- 
tive and commercial shops are being syn- 
chronized as the supply of consumers’ goods 
is gradually increased and rationing abol- 
ished, and uniform prices are being estab- 
lished in both commercial and codperative 
stores. 

These changes are indicative of the 
dynamic nature of the Soviet planned eco- 
nomic order. But significant as they are, 
they do not materially alter the author’s 
very lucid analysis of the functioning of the 
Soviet financial system. Money in the 
Soviet Union performs a number of basic 
functions more or less analogous to those 
which it performs in a capitalistic economy. 
It serves as (a) a unit of costing and an 
instrument of budgetary control, (b) an 
aid in allocating the productive resources, 
(c) a means of distributing income among 
consumers, and (d) an aid in making pay- 
ments among socialized enterprises. As 
long as some consumers’ goods are ra- 
tioned, and sold at governmentally fixed 
prices, while savings for capital investments 
are not voluntary but “forced,” money can- 
not be said to serve as a measure of value. 
It does not serve to interpret consumers’ 
wishes, so long as competitive markets 
do not exist in which prices reflect the 
interaction of the forces of supply and de- 
mand. ° 

The process of price fixing by govern- 
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mental agencies in the Soviet economy is 
treated rather superficially by the author. 
In general, he points out that selling prices 
are set to cover average planned costs plus 
a margin of profit. Distributing agencies, 
such as commercial shops and coöperatives, 
buy at uniform prices from the producing 
agencies and sell at a uniform mark-up, or 
gross profit. But as long as commercial 
shop prices for certain items are consider- 
ably higher than prices in coöperative 
stores, in which sales are rationed, a differ- 
ential turnover or sales tax is imposed on 
the goods sold in commercial stores. Thus 
their margin of gross profit per unit of 
product is no greater than that realized by 
the codperatives. 

Marfy questions pertaining to the opera- 
tion of the financial system in the Soviet 
planned economy are left unanswered by 
the author. He frankly admits that this 
was due to his inability to get the answers 
from Soviet officials. Such fundamental 
questions as the methods of dealing with 
disequilibria resulting from overfulfilling 
the plan in one industry which is function- 
ally related to another industry lagging 
behind in its program, and the allocation 
of land resources, where competitive bid- 
ding does not exist to indicate the maxi- 
mum usefulness, are left unanswered. The 
author is fully cognizant of the incomplete- 
ness of his analysis. Nevertheless it repre- 
sents a highly laudable first attempt to 
make available to the English reading 
public some concise information on the 
functioning of the Russian financial sys- 
tem. 

Karu Scuoiz 


University of Pennsylvania 


Warieut, Stanuey F., and Jonn H. Cusson. 
China’s Customs Revenue since the 
Revolution of 1911. Third Edition. 
Pp. iv, 674. Shanghai: Inspectorate 
General of Customs, 1935. 

This standard work was first published 
in 1925 as The Collection and Disposal 
of the Maritime and Native Customs Rev- 
enue since the Revolution of 1911. A 
second edition appeared in 1927. The 
present volume is particularly valuable 
in view of the restoration of China’s 
customs autonomy in 1929, two years 
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following the appearance of the second 
edition. 

In the less than four hundred pages de- 
voted to text, the authors discuss the fiscal 
and tariff matters of China in an authorita- 
tive and illuminating manner. The book 
is divided into seven chapters of text. The 
first two chapters describe the collection 
and handling of the customs revenue, with 
informative treatment of the part played 
by both foreigners and Chinese. The bal- 
ance of the text is devoted to a study 
of the obligations (loans and indem- 
nities) that are dependent, directly or in- 
directly, upon customs receipts for their 
service. 

China’s loans and obligations are both 
foreign and internal. “The discussion of 
the former naturally carries back to the 
pre-revolutionary period, as some loan 
obligations secured by customs revenue 
were contracted as early as 1886. An en- 
tire chapter is devoted to a treatment of 
the Boxer Indemnity and matters related 
thereto, including the disposition of com- 
mitments remitted to China by many for- 
eign nations. 

Successive chapters discuss internal loans 
secured on canceled indemnities and the 
loan obligations of the Peking Administra- 
tion and of the National Government. 
Not only those issues directly related to 
customs revenue but also those indirectly 
related are treated, as is characteristic of 
the entire volume, in great detail and 
exactitude, 

The appendices cover two hundred and 
fifty pages, embracing tables and supple- 
mentary and supporting data. As ex- 
pressed in the preface by Sir F. W. Maze, 
Inspector-General of Customs, the ap- 
pendices embrace a “unique collection of 
documents—bonds, amortization tables, 
diplomatic correspondence, and so forth— 
bearing on the various national portions 
of the Boxer Indemnity.” Many of the 
appendices are in Chinese. 

The book is well written, well organ- 
ized, beautifully bound, and completely in- 
dexed. It should be indispensable to a 
study of China’s finance, commerce, and 
politics. e 

Rotanp L. Kramer 

University of Pennsylvania 
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Dey, Himenpra Lau. The Indian Tariff 
Problem in Relation to Industry and 
Taxation. Pp. 804. London: George 
Allen and Unwin, Ltd. (New York: 
Peter Smith), 1933. $5.00. 

This book is announced as a scientific 
inquiry into the Indian Tariff Experiment. 
The entire inquiry is devoted to a study of 
three major protected industries—cotton 
textiles, iron and steel, and sugar. Each 
of these is carefully studied with a view 
to determining the efficacy of tariff pro- 
tecton as a means of improvement and 
development. Reports of the Indian 
Tar ff Board are largely drawn upon in 
sup ort of the author’s findings. The con- 
cluson reached with respect to each of 
these industries is that tariff protection 
does not offer a solution of the basic diffi- 
cultes. Indeed, the imposition of tariff 
duties may be expected to exact a burden- 
som= contribution from the Indian masses, 
already supplying a disproportionate share 
of government revenues. 

In view of the inefficacy of tariff protec- 
tion, the author suggests alternative means 
of assisting Indian industry. Improve- 
merts are to be found in business organiza- 
tion, technical equipment, marketing, and 
financing. The author suggests “rationali- 
zation” as the fundamental solution of the 
problem, with government assistance by 
collecting essential data and by coördi- 
nating activity through an Economic Ad- 
viscry Council. 

The book is well written and convincing. 
While bias is not appreciably manifest, the 
reacer is fully aware of the free-trade lean- 
ings of the author. It is somewhat sur- 
prisng, moreover, to observe in chapter 
after chapter the hearty disagreement of 
the author with the interpretations of the 
Indan Tariff Board. One also feels dis- 
app2intment that the study is predicated 
almost entirely on the findings of the 
Board, with practically no effort having 
apparently been made to determine the 
actual effects of the protested tariff duties. 
Perhaps sufficient time had not elapsed to 
permit of this analysis. 

A selected bibliography, tables, and 
graphs are included. 

e Rovanp L, Kramer 

University of Pennsylvania 
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Linpeman, Epuarp C. Wealth and Cul- 
ture. Pp.ix,35. New York: Harcourt, 
Brace & Co., 1936. $3.00. 

The thesis of this volume can best be 
given in the author’s words: “Each civilized 
unit will need to decide sooner or later how 
to use its surplus wealth, whether that 
wealth is produced through individual 
initiative or collective entities. It is my 
conviction that decisions of this character 
will eventually become matters for social 
consideration. The New State of the 
future will need social technicians who will 
be asked to engage in cultural planning 
just as technological experts and econo- 
mists will be called upon to plan for or- 
derly material production and distribution. 
Those who have exercised a similar function 
during the individualist-competitive phase 
of modern economy have been to a very 


large extent, associated with foundations , 


and trusts. Consequently it becomes 
pertinent to discover how these culture 
determiners have operated in the past.” 

As suggested by the quotation, Dr. 
Lindeman is concerned with a general and 
a specific problem. He first wishes to un- 
derstand the factors that make for an atti- 
tude of “cultural futurism,” that is, the 
development of those values that will con- 
tribute toward a new mode of social life in 
which what he terms a true culture is 
dominant. Secondly, and as a factor in- 
volved in his general purpose, Dr. Linde- 
man seeks to analyze attitudes toward 
wealth to learn how they condition its use. 
This leads him directly into the study of 
one hundred American foundations and 
their operation between 1921 and 1930. 
Summaries of some of the findings con- 
stitute the central chapters of the book. 

To Dr. Lindeman, the foundation as 
found today is both a symbol of surplus 
wealth and a phenomenon of a disintegrat- 
ing period in the history of economic de- 
velopment. It is America’s answer of 
what to do with surpluses that the eco- 
nomic system, dominated by its present 
values, cannot profitably reabsorb. The 
rapid growth of the foundations since 1900 
has made them, the author states, one of 
the major influences shaping the quality of 
American life. His analysis of their influ- 
ence and the direct and indirect ways in 
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which it manifests itself is provocative. It 
raises innumerable questions. And it 
leaves many leads uncompleted. How- 
ever, the volume is admittedly an initial 
report. It will certainly stimulate intense 
interest and a desire to see the fully ex- 
panded and documented study that pre- 
sumably will be forthcoming. 

The author first discusses where founda- 
tion and community trust money goes. 
Three fields have received the bulk of the 
benefactions: education, health, and social 
welfare. In education over 60 per cent of 
the funds is allocated to higher education. 
The importance of the foundation in this 
field thus becomes apparent, and the sig- 
nificance of the finds is sharpened in a sub- 
sequent chapter iñ which the social and 
intellectual backgrounds of those who dis- 
pense foundation money is analyzed. The 
composite picture of the foundation trustee 
is of a man between fifty-five and sixty 
years old who was graduated years ago 
from one of the Eastern endowed colleges. 
He holds honorary degrees, and belongs to 
the “best” clubs (in fact, on the average he 
holds 6.4 memberships). His life is lived 
among those who have economic security, 
and he is in close contact with men of 
wealth. He resides in one of the Eastern 
states concentrated around New York. 
Profits and fees provide his income. “In 
short, he is a member of that successful 
and conservative class which came into 
prominence during the latter part of the 
nineteenth century and early twentieth 
century, the class whose status is based 
primarily on pecuniary success.” The 
conclusion drawn is obvious: foundation 
influences reflect the men in control of 
foundations; foundation “values” are the 
values of the men who serve as trustees; in 
general, such men are not characterized 
by any sense of “cultural futurism.” ° 

In his final chapter (Steps Toward a 
Cultural Index) the writer returns more 
directly to his social philosophy. Here his 
feelings toward foundations are given their 
most heightened expression. “It seems to 
me entirely reasonable and clear that inde- 
pendent scholars, artists, writers and critics 
ghould have some voice in determining the 
ends for which vested wealth is used.” He 
has shown that, as he interprets the facts, 
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they do not. There must likewise be 
rigorous criticism. (“In periods of social 
transition . . . the liveliest cultural prod- 
ucts must be sought in the work of so-called 
radicals.”) Earlier the author has stated, 
“Foundations and trusts, considered as ag- 
gregates of social control, represent pri- 
marily the pattern of conventionality.” 
The preceding paragraph, inadequate be- 
cause of space limitations, does suggest the 
approach of the author and the premises 
that shape his conclusions. He has com- 
bined his facts and his social philosophy in 
stimulating fashion. Critical, he is not 
unfair. And the book does probe into some 
fundamental questions. It likewise pre- 
sents a summary of what seems to be basic 
research. One may hope that as tht work 
undergoes critical analysis by those who 
read it, the factual and interpretive mate- 
rials pertaining directly to the foundations 
and their réle in American life may not be 
confused with the author’s socio-philosophi- 
cal framework within which they are pre- 
sented. As stated at the outset, there 
really are two separate problems. , 
Maxcorm M. Wittey 
University of Minnesota 


Wixson, Louis R., and Epwarp A. Wicut. 
County Library Service in the South. 
Pp. xv, 259. Chicago: University of 
Chicago Press, 1935. $2.00. 

The public library has long been recog- 
nized as an important potential agency for 
the improvement of general educational 
and social conditions. Within the last 
half-century serious attention has been 
given throughout the United States to the 
development of library facilities to meet 
the growing needs and demands of the 
reading public. Library systems have 
emerged’ which bring the whole popula- 
tion ef certain regions within easy reach 
of fairly adequate book collections. The 
South as a region has lagged far behind 
in this phase of its development; the per- 
centage of its population without library 
service far exceeds that of almost any other 
section of the country. In one Southern 
state 85 per cent of the population are 
without such service. Only 20 per cent of 
the Negroes have access to public libraries. 
It is common knowledge that the people 


‘the findings interpreted. 


Tur ANNALS OF THE AMERICAN ACADEMY 


of the South as a rule buy few books other 
thar textbooks, and those of a professional 
nature. Thus, where reading is done, a 
considerable part of the burden must be 
borre by public institutions. 

Ir an effort to stimulate interest in 
librery service to the urban and rural 
population of the South, the officers of the 
Julias Rosenwald Fund, in 1929 and 1980, 
selected eleven counties in seven Southern 
states and appropriated $500,000 for the 
aid of libraries which would provide service 
to ¿ll elements of the population. The 
grarts were for five years, and supple- 
mented specified amounts contributed by 
eacl of the counties. The authors have 
sought in this study to evaluate and to 
inte:pret the work of these demonstration 
libreries during the five-year period. The 
orgenization, the administration, and the 
use of each have been analyzed and 
Comprehensible 
mars, graphs, and charts aid in bringing 
to L ght the true picture of existing condi- 
tions. The authors have presented as a 
bacxground the geographic aspects of the 
region, the character of the population, 
wealth and income, educational facilities, 
and the presence of other media for the 
diss:mination of ideas, All are important 
factors to be considered in any analysis of 
the library needs of a particular region. 

Cf primary importance is the use which 
might be made of this study as a guide to 
the gradual solution of the library problem 
of the South. These demonstration li- 
bravies represent one of the first attempts 
to .orovide library materials to all white 
anc Negro and urban and rural residents of 
any unit in the South. How well the ex- 
per:ment has worked, how much it has cost, 
anc the problems confronting it, offer 
valuable suggestions as a basis for future 
development. The authors are aware of 
the limitations of the region, due in part 
to hack of wealth, sparseness of population, 
anc the character and composition of the 
same, and their conclusions and recom- 
mexdations are drawn up with these facts 
in mind. They look to the future without 
too much optimism, but at the same time 
they make us realize that the obstacles, 
however, great, are not insurmountable. 
Studies such as this will aid greatly in 
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working out a program whereby adequate 
library service can be provided for every 
man, woman, and child in the South. 
Bensamin Epwarp POWELL 
Duke University 


JorcxeL, Canteton Bruns. The Govern- 
ment of the American Public Library. 
Pp. xix, 398. Chicago: University of 
Chicago Press, 1935. $3.00. 

Professor Joeckel’s volume is the first 
portion to be completed of a series of 
studies conducted by the Graduate Library 
School of the University of Chicago under 
the direction of Dean L. R. Wilson. The 
purpose of Professor Joeckel’s work is to 
“describe, analyze, and evaluate the posi- 
tion of the public library in the structure of 
government in the United States,” rather 
than to consider the practical problems of 
internal administration, His objectives 
have been (1) a definition and description 
of the various types of library government 
found in the United States today, (2) an 
evaluation of each type of library, and (3) 
a consideration of the future possibilities 
of the public library. 

After a brief description of the antece- 
dents of the free public library and a sum- 
mary of its legislative history up to the 
present time, Professor Joeckel has con- 
sidered the different types of library or- 
ganization, which he divides into the fol- 
lowing groups: private corporation and 
association libraries, school district H- 
braries, municipal libraries without boards, 
municipal libraries managed by boards, and 
county and other larger unit libraries. 
“This classification is significant because it 
gives primary consideration to the impor- 
tant variations in library structure and 
management caused by the affiliation of 
the library with the different kinds of 
governmental units.” An amazing amount 
of “rugged individualism” is displayed in 
the government of the American public 
library, as shown by the detailed analysis 
of the libraries in the 310 American cities 
of over 30,000 which was made as a basis 
for this study. Although one may be sur- 
prised at the position the author takes with 
respect to the library government in ad- 
vocating its subordination to govergmental 
units as to its acquisition of funds and 
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library board appointments, nevertheless, 
this method might obtain for the public 
library its best local support.: Professor 
Joeckel, however, points out that the li- 
brary board should have a free hand in the 
management of library affairs. 

More important than the discussion of 
the form of library government, is the dis- 
cussion of the unit of government with 
which the library is to be affiliated, and the 
area which it is to serve. The chapter on 
the regional problem is one of the most 
thought-provoking in the book. Is not 
regional library service the solution to the 
eventual elimination of the superabundance 
of small, inadequate public libraries? The 
fact should not be overlooked, however, 
that before establtshing regional library 
service for people now without any library 
service, there should be a demand for that 
service on the part of those not served. 

If all doctoral work in Library Science 
could be of the caliber of Professor Joeckel’s 
study, the academic world would be in- 
stantly convinced of the possibilities of 
“this infant” among the departments and 
schools. The work shows a tremendous 
amount of research and thought. There 
can be little question that the librarian and 
the student of government will have many 
oceasions to refer to it in the future. The 
work has copious footnotes and a selected 
bibliography appended. 

J. K. Wiicox 

Duke University 


Kauen, H. M., and Sipnny Hoox (Eds.). 
American Philosophy Today and To- 
morrow. Pp. viii, 518. New York: Lee 
Furman, 1935. $3.75. 

It would not be very wide of the mark 
to point out that the twenty-five philoso- 
phers who contribute to this latest sym- 
posium are really ten philosophers, two 
psychologists, two æstheticians and an as- 
sortment of historians, journalists, engi- 
neers, economists, educators, and Will 
Durant. We are left in ignorance as to the 
principle of selection of these “younger” 
philosophers (several of whom are not 
young in years) , save for the assurance that 
the editors wanted a “personal expression 
of a living philosophy by somebody trying 
to live it rather than a formal expression 
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by a technician.” Serious students may 
be glad that this popular magazine ideal 
has not always been realized, and that sev- 
eral of the contributors have met the chal- 
lenge of modern life by getting back to 
fundamentals rather than by a continua- 
tion of autobiography and impressionistic 
criticism of the American scene. 

In spite of the expression of some strong 
opinions on our economic order, the sym- 
posium is characterized by a welcome 
modesty as to the claims of reason, em- 
bodied in the philosopher. Mr. Aronson 
strikes the key in his admission that phi- 
losophy is culturally determined and is 
likely to be the systematic rationalization 
of a given cultural epoch. It follows, in his 
view, that a reformulétion and purging of 
the several branches of philosophy in the 
light of the social sciences is much to be 
desired—as a correetive to mere rationali- 
zation. But it does not follow that the 
recognition that the distinction between 
truth and error, right and wrong, is rooted 
in a cultural criterion emancipates the 
philosopher from these values, the func- 
tion of which is to “enhance man’s life in 
ways which extend beyond the purely 
. biological.” To be sure, Mr. Aronson is 
followed by Mr. Ayres, who is a great deal 
more radical in his attitude toward the 
mores. 

Philosophy, declares Mr. Bates, has no 
access to a different kind of knowledge 
from that achieved by science. However, 
he adds, no progress on the part of the 
sciences will enable them to dispense with 
the coérdinating activities of philosophy, 
for there is no break between them. 

Several of the authors are alarmed by the 
divergence of our loyalties, the contradic- 
tions between our new and traditional 
ideals, and some see the hope of healing 
only in “the philosophy of socialism.” E. 
B. Holt is worried or amused by the unfail- 
ing blindness of the academic social psy- 
chologist to any observable fact of human 
nature, which he would correct with a great 
deal more emphasis upon selfishness and 
the capacity to injure, which intelligence 
may transform into farsighted self-interest. 

H. M. Kallen’s article on the conflicjs, 
the issues, and the solutions of philosophy 
in America today is one of the most clarify- 
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ing analyses in the volume. Mr. Kallen 
cannot tell us what the philosophy of to- 
marrow will be, but only the confrontations 
ani impacts out of which it will emerge. 

While a few of the authors try to es- 
cape naturalism and relativism, the tone of 
the volume in general is given by Ernest 
Negel’s statement that the values which 
men cherish are an expression of the needs 
which the subtle organization of their 
bodies develops, and that it is the business 
of philosophy to trace these ideal values to 
their natural sources. If this program 
seems to arrogate for philosophy the 
hezemony in a field properly scientific, it 
mzy conciliate the critic to note Harry 
Overstreet’s insistence that the philosopher 
must have a rich and wide experience, and 
be widely conversant with the fine arts 
and with history and biography, psy- 
chology, economics, political and social 
scence, and all current knowledge of or- 
ganic and inorganic matter. Only such 
krowledge will enable him to understand 
ths cultural changes of our time and to 
exercise the philosopher’s function of 
guiding the transformation of one culture 
inzo another. (J. H. Randall.) 

It is a social scientist’s natural prejudice 
to object to having his clarifying, criti- 
cising, and fundamental thinking done for 
hin by someone else, no matter how neces- 
sazy such processes are, and it may be that 
the same bias has erred in stressing this 
ore point in a book rich in criticism of past 
pLilosophies and the postulates of science. 

W. Rex Crawrorp 

University of Pennsylvania 


Jcap, C.E.M. Return to Philosophy, be- 
ing a Defence of Reason, an Affirmation 
of Values and a Plea for Philosophy. 
Pp. 279. New York: E. P. Dutton and 
Co., 1986. $2.50. 

Aldous Huxley is singled out for attack 
by Mr. Joad, as he was recently by Herbert 
Azar, not because he is a poor writer, but 
precisely because he is the most articulate 
voice of the Zeitgeist. Now Mr. Joad’s 
voice, booming though it is, is full of long- 
irg for the past. The list of his prejudices 
is a long one, but most of them can be 
summarized in the statement that he could 
d> very well without the last hundred 
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years. (Explicitly, that century has pro- 
duced no music worth his listening to, and 
rarely has it had the taste to build 
beautifully.) 

When he relinquishes his ambition to 
be a British Mencken, more urbane than 
his American model, Professor Joad 
wrestles with today’s derogatory attitude 
to reason, for what he dislikes most in the 
intellectual atmosphere of our time is its 
subjectivism and relativism. The burden 
of his argument is that reason can give us 
truth, that beauty is real, and that some 
things are really right and others really 
wrong. “The endeavor to know truth and 
to discern value . . . is philosophy.” To 
the realm thus broadly and vaguely de- 
fined, the author would have us return. 
It is fortunate that he disarms the criticism 
of those who admit the importance of 
knowing truth but are not convinced that 
the philosopher’s is the only method, by 
admitting that “the line that separates the 
profoundest metaphysical speculation from 
nonsense . . . is never easy to draw”; and 
. that “philosophical assertions are incapable 
of experimental verification.” 

Truth, goodness, and beauty are valu- 
able for their own sake, and not the mere 
projection of our desire to live in a more 
friendly universe than that with which 
science presents us. Even those who, like 
Huxley, hold that values are subjective 
cannot refrain from preaching long ser- 
mons against what they regard as lower 
values. It would seem to follow from 
Huxley’s principles that the attempt to 
impose one’s esthetic preferences upon 
others is as intolerable a tyranny as any, 
yet he does it. His position is made to 
seem self-contradictory, and the way out. 
to lie in the recognition that values are 
discerned by reason, and are not mere 
individual preferences. 

If there is a vulnerable point in Mr. 
Joad’s argument, it is just here. Im- 
pressed by the necessity of choosing be- 
tween supra-individual reason, the same 
for all men, and mere individual response, 
he fails to give due weight to a possi- 
bility that lies between the other two. 
Being imperfectly educated in anthro- 
pology and the social sciences, he des not 
appreciate the group factor, the haphazard, 
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accidental character of the cultural process 
which endows us with good taste and good 
morals. That they are acquired he 
knows; how they are acquired he does not 
understand. 

In defending philosophy against the en- 
croachments of science, Joad revives the old 
rationalistic position that scientific knowl- 
edge is built up through sense experience. 
Truth is something wider and includes a 
priori elements, notably in logic and mathe- 
matics. Some truths are truths of reason, 
others are truths of experience. It is 
reason that must draw the line between 
the two worlds, as it is reason that must 
control the proper satisfaction of impulses 
and desires in the well-balanced life, and 
reason “that must “‘call in question the 
whole scale of values upon which the con- 
ventional attitude is based.” 

After these high claims it must strike 
many readers as an anticlimax and to 
some extent as a justification of some im- 
patience with the philosopher, that he is 
described as plunging into the sea of the 
unknown, being indifferent to facts, and 
giving us a philosophy the chief merit of 
which is its moralizing effect. 

W. Rux CRAWFORD 

University of Pennsylvania 


HARTSHORNE, Cuarues, and Pauu Wriss 
(Eds.). Collected Papers of Charles 
Sanders Peirce. Vol. VI. Scientific Meta- 
physics. Pp. x, 462. Cambridge, Mass.: 
Harvard University Press, 1935. $5.00. 
The futility and pain which it sym- 

bolizes to the anathematizing poet is not 

the only meaning of metaphysics. It 
may also mean, as it does in this volume, 
philosophy of science. To Peirce it means 

more specifically and most importantly a 

critique of “tychism” and “synechism,” 

affirmations respectively of absolute chance 

(along with immanent and evolutionary 

law) and the prime importance of the idea 

of continuity. It also means, in the end, a 

panpsychism. Such content and some 

added remarks on religion make this 
volume better suited to the educated pub- 
lic than even the introductory first volume 
oy the fifth volume on pragmatism. 
L. M. Pare 
University of Chicago 
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Doxuarp, Joun. Criteria for the Life His- 
tory. Pp. 288. New Haven: Yale Uni- 
versity Press, 1935. $2.50. 

This monograph attempts, first, to for- 
mulate a series of logical and consistent 
categories for analyzing life histories, and, 
second, to apply these criteria to six se- 
lected documents. The criteria are seven 
in number: (1) “The subject [of the life 
story] must be viewed as a specimen in a 
cultura] series.” (2) “The organic mo- 
tors of action ascribed must be socially 
relevant.” (8) “The peculiar rôle of the 
family group in transmitting the culture 
must be recognized.” (4) “The specific 
method of elaboration of organic materials 
into social behavior must be shown.” 
(5) “The continuous related character of 
experience from childhood through adult- 
hood must be stressed.” (6) “The ‘social 
situation’ must be éarefully and continu- 
ously specified as a factor.” (7) “The 
life-history material itself must be organ- 
ized and conceptualized.” 

The documents selected for study are as 
follows: Alfred Adler’s, The Case of Miss 
R; Jessie Taft’s, Thirty-one Contacts with 
a Seven Year Old Boy {illustrating the 
method of Otto Rank); Sigmund Freud’s, 
Analysis of a Phobia in a Five-Year-Old 
Boy; W. I. Thomas and F. Znaniecki’s, 
Life-Record of an Immigrant; Clifford R. 
Shaw’s, The Jack-Roller; and H. G. Wells’s 
Experiment in Autobiography. 

From Dollard’s standpoint, none of these 
documents satisfactorily fulfills every one 
of the criteria, though some do so much 
more nearly adequately than others. It is 
not possible to summarize the author’s 
criticisms of each history. But of the bet- 
ter documents, Dollard comments that the 
Thomag and Znaniecki and the Shaw ma- 
terials—often cited as excellent illustra- 
tions of. the life-history method—still fail 
to give proper and adequate attention to 
the formulation of the personality patterns 
in the earliest years. On the other hand; 
Freud has the merit—within the limita- 
tions of his point of view—of giving con- 
siderable attention to the early years of 
life. In this particular, his document has 
high merit. In contrast to Freud, ad- 
_ though Adler presents his discussion within 
a fairly well-conceptualized schema, he 
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fails to take the cultural view or to show 
how the family influences the individual’s 
patterns of life, or how the specific elabo- 
ration of “organic materials into social be- 
hav or” takes place. Miss Taft, in follow- 
ing Rank, does not take into account the 
cultural setting, the peculiar part which 
the family plays, or the details of how the 
individual develops. She neglects also the 
“social situation” and rests her case rather 
thoroughly upon Rank’s thesis of the rôle 
of the birth trauma. On the whole, her 
dociment meets the essential criteria least 
wel. Wells’s autobiography is introduced 
as an “artistic” and “literary” product 
rather than as a case record. Yet, in spite 
of ics obvious defects—such as overempha- 
sis 1pon the importance of organic “brain” 
tissie—it has many merits and fulfills 
some of the criteria fairly adequately. 

While Dollard’s critical discussion of 
these documents is a genuine contribution 
to social psychology and to the social sci- 
eness, there are a number of matters re- 
garding his standpoint and treatment 
wh.ch warrant comment: 

I. The author, in common with most 
eukural anthropologists, makes culture 
and learning practically identical. This 
position assumes that all human learning 
is culturally determined. The reviewer 
bekeves this position untenable until we 
have more evidence. Recognition must be 
given to the probability that interaction 
bef ween persons may result in conditioning 
(learning) which is not, strictly speaking, 
to be called “cultural.” Important as cul- 
tural conditioning is, it strikes me that to 
meke it include all human learning is to 
rob it of its significance as a concept. 
Cettainly, there are many psychologists 
wko would not agree with Dollard’s view. 
If one does not care to accept such a con- 
cent as “personal-social conditioning” in 
coatradistinction to that of “cultural con- 
ditioning,” one may prefer Ralph Linton’s 
distinction between “Universals” and “Al- 
te-natives” in a cultural series. In a way, 
Linton’s concepts take care of the prob- 
lem raised here. 

2. Would not a more dynamic approach 
be possible if the author were to introduce 
the comeept of interaction? Such a con- ` 
cept makes possible, moreover, a use of the 
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important standpoints of C. H. Cooley and 
G. H. Mead in demonstrating how the 
personality develops. This would be espe- 
cially helpful in relation to criteria (8), 
(4), and (6). Perhaps the very broad 
use of the term “culture” noted above de- 
pends upon the fact that the cultural an- 
thropologists do not give sufficient atten- 
tion to the mechanism described by the 
concept “interaction.” 

8. So, too, the term “private” to desig- 
nate phases of behavior which are largely 
internal or subjective might take on more 
meaning if the concept of interaction were 
used and if recognition were given to the 
fact that all social conditioning is not nec- 
essarily cultural. The term “private” is 
likely to leave the reader with the notion 
that after all there is something distinctly 
individualistic, even innate, in action pat- 
terns and attitudes. This apparently is 
not at all what Dollard wishes to convey. 

4. In spite of the emphasis upon cul- 
tural and social conditioning of the con- 
stitutional or organic nature of the 
individual (see criteria (2) and (4) espe- 
cially), it is well to ask: Why is there no 
recognition of the possible influences of 
physiological imbalances, such as might re- 
sult from endocrine or other malfunction- 
ing? Also, what of possible effects of or- 
ganic changes which may predispose the 
aging Individual toward some particular 
forms of behavior? As important as inter- 
action and culture are for the understand- 
ing of the personality, as cautious as we 
should be regarding innate ideas, or of 
such faulty notions of recapitulation as 
lurk in the Freudian concepts, we must 
not, it seems to me, ignore the possibility 
of more direct influences of physiological 
conditions upon social behavior. 

5. Finally, the concept of the “group 
plus one” to indicate the linkage of the 
growing individual to the group is rather 
static. Again the recognition of inter- 
action would provide a more satisfactory 
approach. The individual is not merely 
added to the group as one more member. 
The appearance of the new-born child, for 
example, changes the attitudes and habits 
of the mother, the father, the siblings, and 
others. We are a bit too prong to talk 
and write of the manner in which a mother 
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influences her child, forgetting that the 
child also affects the mother in many sig- 
nificant ways. In short, as the child is 
inducted into the family, he influences its 
interactional configuration in innumerable 
directions. A complete description and 
analysis should take this fact into account. 

In spite of these limitations, this book 
is a pioneer attempt to state an important 
theoretical and methodological problem. 


” It is to be hoped that students of the case 


method or the life history will take this 
analysis to heart, using it on other docu- 
ments and seriously attempting to refine 
and if necessary to add to the criteria sug- 
gested by the author. The reviewer’s 
comments in no way imply lack of sym- 
pathy ‘with the furtdamental standpoint of 
this book. 
Kimsart Youne 
University of Wisconsin 


Kareman, Bun. The Individual Crimi- 
nal. Pp. x, 317. Washington: Nerv- 
ous and Mental Disease Pub. Co., 1935. 
It would seem obvious that studies in so 

pretentious a field as the psychogenetics of 

crime ought to involve individuals taken, 
so to speak, from the warp and woof of 
crime, ought to include a mass of individ- 
uals thus studied over a long period of time, 
and should be as free from bias as possible. 

The cases here considered number five, 
each of whom had been sent to the St. 
Elizabeth’s Hospital. At once the selec- 
tiveness of the group is apparent. Very 
few criminals are sent to hospitals for 
mental disease, and those who do reach 
such institutions are by no means to be 
considered as representative of the crimi- 
nal, and their psychogenetics—whatever 
that may mean—are not necessarily or 
likely to be the psychogenetics uriderlying 
criminal conduct generally. : 

The first patient starts out by having 
syphilis, which undoubtedly plays a rôle 
in the psychology of this patient, as is 
stated again and again by the author. It 
thus becomes a factor not necessarily prev- 
alent among criminals, although it prob- 
ably occurs in a larger proportion of such 
cases than among ministers. We find, 
however, in this young man a good many 
traits which are by no means related to 
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crime and which play an important réle in 
his case. This author stresses sensitive- 
ness and seclusiveness, which are fairly 
common qualities in those whom mental 
disease later marks. 

There are many passages which indicate 
that the author is allowing his own emo- 
tional state a freer play than the facts 
warrant, as when he states of the prison 
and the reaction of the prisoner to it: “His 
description of the tortures observed and ex- 
perienced during his confinement are 
graphic enough to make one squirm in his 
chair. One feels the tragedy and senses 
the drama in the lives of these creatures, 
who were once men, driven to extremes of 
utter desperation or weakness; the more 
dangerous because they» were weak.* Here 
is where he learned to simulate meekness 
when he felt only rebellion, to be suspicious 
when he longed for, companionship.” It 
would be difficult to prove that the prison 
created these traits, when as a matter of 
fact they appear quite definitely in his 
early history. 

We get sentences like this, which indi- 
cate a definite bias and which are not in- 
dicative of the scientist who is to evaluate 
data, but rather of the individual who has 
to prove his point: “After any anti-social 
act an individual feels a sense of guilt, the 
Super-Ego sitting in judgment on the In- 
stinctive-Ego. Because of this, we fre- 
quently find criminals whose crime had 
been undetected, confessing years after- 
ward, actually seeking the punishment 
their Super-Ego prompts them to feel they 
deserve. When, on the other hand, a 
criminal is swiftly made to suffer punish- 
ment before the Super-Ego has had a 
chance to assert itself and arouse his sense 
of guilt, he becomes resentful and vindic- 
tive and; far from profiting by such punish- 
ment, becomes a greater menace to the so- 
ciety which imposed it.” The reviewer 
thinks it would be very difficult to prove 
any of this. He doubis very much 
whether many criminals confess years 
afterwards although their crime is unde- 
tected. ‘There have been such cases. A 
factor is at work which has nothing to do 
with their criminality. Nor does the sec- 
ond set of assertions seem justified by thé 
facts of crime. 
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The author winds up a review of the 
entire situation by the statement: “Crimi- 
nalizy may be a neurosis, an expression of 
conflicting social and antipathic drives. 
By zhe same token, if the source of irrita- 
tion is removed, a restoration to the origi- 
nal should be possible.” The reviewer 
must confess that he does not understand 
this sentence, nor does he think that any- 
bod; can prove a statement which occurs 
in tae analysis of this claim: “A ‘wool and 
cotton’ childhood, by fostering tenderness 
and. sensitiveness, may in later life render 
the ndividual incapable of meeting adverse 
circimstances without serious damage to 
the personality.” It is very unlikely that 
tenderly reared children show anywhere 
nea> the amount of crime as those roughly 
reared; in fact all the evidence is against 
this assertion. 

The second individual is an epileptic, and 
the description given by the author is that 
of a hypopituitary type. Certainly such a 
person cannot be regarded as representa- 
tive of crime. Criminals are by no means 
representative of hypopituitarism, nor do 
they suffer in any disproportionate man- 
ner from epilepsy or convulsions. The 
elaborate analysis made of this patient is 
associated with a good many assertions in- 
diceting the bias of the author. Thus, the 
sex life of this man is discussed, but objec- 
tively all one finds is a more or less pro- 
miæuous set of relationships not at all 
uncommon in the general run of the mascu- 
line population. There is a good deal said 
of Lis psychosexual impotence, but the his- 
torz indicates that he had sexual relation- 
ships quite frequently and without any 
particular evidence of impotence. 

To exemplify the assertiveness without 
proof of this study, one may take the fol- 
lowing statements, which are more logical 
than justified by fact: “Orphanages, foster- 
homes and similar institutions, even when 
previding physical comfort, often fail: to 
prcvide the flow of binding affection which 
is cf highest importance in developing sta- 
bilty and security. The complete de- 
perdence upon institutional authorities, 
the strict discipline, with suppression of 
inifiative, tends to develop either a submis- 
siv2, emotionally dependent child, or a 
tekel against social discipline, often a mix- 


Boox DEPARTMENT 


ture of both.” But this might be stated 
of any home or the result of any training. 
In any individual there is probably sub- 
missiveness and emotional dependence on 
institutional authority; also there is rebel- 
lion against social discipline. Generally 
speaking, both are mixed in the individual 
reactions, and normality itself may be de- 
fined, if one chooses to do so, in terms of a 
mixture of social submission and social re- 
bellion. 

The third patient, who shall not be dis- 
cussed in detail, was serving a sentence of 
three years for attempted sodomy. There 
was a history of some acute episode which 
necessitated transfer to St. Elizabeth’s. 
This man was homosexual; his crime in 
general related to the aberration of the 
sexual instinct. Homosexuality, while 
classed with criminality, belongs to a dif- 
ferent order of events. It has concerned 
the highest and the lowest in the social 
scale. It is found everywhere. It is em- 
phasized by cultural attitudes. It has no 
relationship to the kind of criminality im- 
plied in robbery, forgery, murder, and the 
like. 

The fourth case is that of an individual 
who was charged with impersonating a 
United States officer and attempting to ex- 
tort money. “He has a long record of 
many conflicts with law, imprisonment, 
and many hospitalizations in psychiatric 
institutions, where he was usually diag- 
nosed as suffering from constitutional psy- 
chopathy, with epilepsy and drug addic- 
tion as other possibilities.” The author 
raises the question of hypopituitarism here 
too. Alcohol and drugs apparently play 
an important rôle in his life. There are 
many statements concerning the sex life 
of this man which would probably be found 
in one half of the male population, although 
this may be as assertive a statement as 
those criticized. At any rate, one cannot 
regard him as typical of criminals, nor his 
conduct as typical of criminality. 

The fifth case also has a long record of 
hospitalization in mental institutions, with 
the psychiatrists quite puzzled as to diag- 
nosis, those appearing being psychoneu- 
rosis, constitutional Pee and de- 
mentia præcox. 

On the whole, this book is idene 
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The author’s comments are given with 
plenty of spirit, and the whole volume 
makes excellent reading. The entire book 
is conditioned by the statement which ap- 
pears at the end—that the criminal is sick. 
“Neither the society in which he lives nor 
the criminal himself recognizes as yet that 
he is a sick man; not realizing that he is 
sick, he sees no reason in undergoing treat- 
ment, and even when he could be prepared 
for treatment, the environment in which 
he lives precludes the possibility of ade- 
quate therapy.” The term “sickness” has 
been given too wide an extension here. 
Unquestionably, every human being repre- 
sents abnormality in some degree or meas- 
ure, if one sets up an ideal as the standard. 
Undoubtedly the hecessity of conforming 
to a complex social world with taboos, 
prejudices, and non-rational restrictions 
involves mutilation df personality, or at 
any rate repressions, atrophies, and hyper- 
trophies of personality traits. In this 
sense, the criminal, together with the 
priest, the professor, and the psychiatrist, 
is sick. Probably there is just as much 
conflict and psychopathy in university pro- 
fessors as among criminals, if one builds up 
a standard based on a minute study of the 
lives of professors or criminals. 

This book seems to the reviewer to 
be a further reason for criminology and 
psychiatry to be regarded as separate sci- 
ences and disciplines. It indicates quite 
clearly that criminology may make use of 
the psychiatrist without following in any 
attitude of slavish admission his authorita- 
tive statements. Psychiatry has too many 
problems of its own to solve to be regarded 
as an authority in any other field. 

ABRAHAM MYERSON 

Boston State Hospital 


BentueEY, Arrtnur F. Behavior, Knowl- 
edge, Fact. Pp. xii, 391. Bloomington, 
Ind.: The Principia Press, 1985. $3.50. 


This philosophical and methodological 
treatise begins with an appraisal of psy- 
chology as a form of knowledge. As sam- 
ple psychologies, the author considers the 
systematic position of eleven writers: 
Madison Bentley, J. F. Dashiell, John 
Dewey, Knight Dunlap, W. S. Hunter, 
J. R. Kantor, C. K. Ogden, Margaret Floy 
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Washburn, John B. Watson, Albert P. 
Weiss, and R. S. Woodworth. He at- 
tempts to classify these systems and to 
evaluate them as “constructional aids to 
knowledge.” 

Part IT is an inquiry into a form of postu- 
lation which the author hopes will enable 
us to set up a conceptualization, for psy- 
chology in harmony with the “old estab- 
lished sciences.” 

Part III proceeds “to identify, describe, 
and name certain behaviors of the ‘social’ 
type.” 

The general position of this work is diffi- 
cult to summarize because of its abstruse 
character and its peculiar terminology. 
The author acknowledges a principal debt 
to John Dewey, and there are many pas- 
sages suggesting experimental logic. 

“We postulate the uniformity of knowl- 
edge,” says the auther, “but not the sub- 
ordination of all knowledge to a ‘nature’ 
that is but a passing presentation of one 
of the phases of knowledge. We postulate 
system in knowledge, comprehensive and 
free, but not restriction to the mode of a 
day, whether that day be yesterday, today, 
or tomorrow. We work today as best we 
may. We postulate our observation as se- 
lective, as attained only in that system of 
living and of work which itself is what we 
study.” 

Epwarp S. ROBINSON 

Yale University 


Bruno, Frank J. Theory of Social Work. 


Pp. xi, 646. Boston: D. C. Heath & Co., 
1935. $4.00. 


Professor Bruno has here attempted to 


- construct as adequate a theory of social 


work-as the present state of our knowledge 
will permit. He has achieved a large 
measure’ of success, because he has been 
conterit to pursue the method of an artist 
in dealing with the materials of science. 
Social work is an art dealing with persons 
and groups in dynamic situations. Its 
method is essentially synthetic, and its suc- 
cessful practice depends upon insight, upon 
capacity to apprehend and interpret human 
relationships in their concrete wholeness 
and uniqueness. In this respect it stands 
at the opposite pole from science, which is 
analytic and atomistic, focusing its atten- 
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tion upon the repetitive rather than the 
unicue aspects of experience, and interpret- 
ing ts phenomena in terms of generalized 
abstract processes rather than as particu- 
larized concrete wholes. 

How, then, shall the social worker 
utilize the resources of science to achieve 
the 2nds of art? Perhaps the task would 
have been easier if there had survived im 
our culture more of the classical Greek 
spirit, with its instinct for the dramatic, 
its sense of balance and proportion, and 
its subtle insight into personality in de- 
velepment and deterioration. But it is 
idle to bay for the moon, and we shall 
have to proceed with such materials as a 
scientific age has put into our hands, and 
witkin such limitations as it has placed 
upon the human spirit. 

This is manifestly a task calling for a 
preLminary intellectual formulation such 
as Erofessor Bruno attempts to give. The 
proklems of social work confront one as 
situations which it is difficult to know in 
their entirety, and which it is equally diffi- 
cult to understand in their complexity. 
The social worker must therefore employ 
the analytic methods of the various sci- 
ences under the guidance of a sound theory. 
He must avoid an atomistic interpretation 
of the facts while he utilizes all the infor- 
mation which the sciences may separately 
offec; and he must shun a monistic theory 
of causation while he traces various causal 
prozesses in their convergence upon the 
prozlem in hand. That is, in considering 
the facts successively they must not be 
viewed as detachable or separate entities, - 
and in tracing causal sequences they must 
not be interpreted as independent processes 
doing something to one another. ‘The situ- 
aticn with which the social worker must 
deal presents biological, psychological, and 
soc‘ological aspects, but the social worker 
has to comprehend it and treat it as a 
single functioning whole. 

Such, in brief, is the theoretical orienta- 
tiom of the volume. The concrete subject 
mater surveys what the specified sciences 
have to contribute to the social worker in 
uncerstanding and treating such an appar- 
ent.y simple problem as a beggar asking 
for food, But the client in social work is 
always a unique personality, in a unique 
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situation, and social work procedures must 
therefore remain to a large extent fluid and 
experimental. But if they cannot be re- 
duced to scientific precision, neither are 
they wholly without guidance. They pur- 
sue “a way between, although on either 
side are perils produced by the rigidity and 
unreality of scientific formulas, or by a 
feeling of despair that science has not 
really anything to offer. And that way is 
marked by the tentativeness of method 
which is truly scientific, as well as by a 
courageous belief in the guidance which 
the sciences can furnish.” 
Howar E. JENSEN 
Duke University 


Tuomrson, Warrer. The Control of 
Liquor in Sweden. Pp. 224. New 
York: Columbia University Press, 1935. 
$2.50. 


Professor Thompson has written a very 
competent treatment of the origin, growth, 
and present status of the Swedish system 
of liquor control. As the author points 
out, the Swedish experiment makes avail- 
able, to those concerned with the develop- 
ment of an adequate system of liquor 
control in the United States, a body of 
knowledge and experience gained by an- 
other nation in its attempt to control suc- 
cessfully the manufacture and consumption 
of liquor. This book is an attempt to sift, 
analyze, and present in readable form the 
most cogent and valuable aspects of this 
experience. The attempt is eminently suc- 
cessful. 

The growth of early, informal attempts 
at control is traced into the period of the 
Gothenburg System and on into the revised 
system wbich is popularly referred to as 
the “Bratt System.” Accuracy prefers the 
term “Restriction System” to the appella- 
tion “Bratt System.” 

There is an interesting account of the 
existing system in terms of the organiza- 
tion of the System Companies, methods of 
handling the wholesale trade, and the serv- 
ice or restaurant trade, and special atten- 
tion is paid to the Plan of Individual Con- 
trol. This aspect in particular of the 
Swedish system will interest American 
students of the liquor problem. e 

Results of the system are difficult to 
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evaluate because all factors relative to the 
personal and social effects of liquor con- 
sumption cannot be attributed solely to 
the operation of the system. Judgments 
are offered both favorable and unfavorable 
to the workings of the system. The whole 
conception of the plan for controlling the 
manufacture and consumption of liquor 
falls within the sociological sphere of social 
control and should be evaluated as such. 
Ingenious control devices are utilized 
which are adjusted to a limited form of 
private capitalistic economy, e.g., sales of 
different types of liquors are related to 
the socio-economic position of the pur- 
chaser and the personal needs of the indi- 
vidual. 

The “bootlegger’s” and the advocates of 
complete prohibition alike have interfered 
with the more successful operation of the 
“restriction system,” the first group in a 
positive sense and the second in the nega- 
tive nature of its support of the system. 

The author is to be congratulated on 
having written a scholarly as well as very 
readable work on a topic which still ranks 
as a controversial one in these United 
States. All power to this book. 

James H. BARNETT 

Connecticut State College 


Rerxorps, Luoyp G. The British Immi- 
grant. Pp. xx, 364. Toronto: Oxford 
University Press, 1935. $3.50. 

This is a well-rounded and considered 
discussion of immigration to Canada, with 
particular reference to the British immi- 
grant and his economic and “social” ad- 
justment to that country; a book that 
balances general fact and theory with 
specific data, and adds one more set of 
detailed data describing the process of 
assimilation. 

Part I deals with the nature of migra- 
tion, the history, “causes,” and character 
of British immigration into Canada, and 
the part which the British immigrant has 
played in the expansion of the settled area. 
Although, by the very nature of the case, 
this portion of the volume adds no signifi- 
cant new material, it does emphasize the 
parked similarity between the history of 
immigration into Canada and that into 
the United States. 
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Part II adds some data to the general 
stock of knowledge dealing with the adap- 
tation-adjustment process as it applies to 
migrants. Here we would expect to find 
the assimilation of the British immigrant 
to be relatively different, due to similarity 
of culture. As a matter of fact, British 
immigrants encounter a situation which is 
strikingly similar to, if not identical with, 
that which any immigrants encounter any- 
where: British immigrants in Canada meet 
with occupational maladjustment; the 
skilled find better opportunities for em- 
ployment than the unskilled (except the 
servant in this case); they form “colonies” 
of their own; they pass over transitional 
areas (in Montreal); they avoid occupa- 
tions in which a language other thañ their 
own is spoken (in this case, French); and 
they meet with “race frition” [sic]. 

Part III contains the original material. 
Here the author presents occupational data 
which he himself has obtained from 250 
male and 115 female British-born workers. 
He also gives the results of a questionnaire 
investigation of the occupation, family in- 
come and expenditure, and other social 
facts, of 211 British immigrant families 
residing in Verdun, Rosemont, and Maisen- 
neuve, “believed to be very nearly repre- 
sentative of the British immigrant group in 
Montreal.” 

This Part offered the author a rich op- 
portunity to present an intimate and yet 
scientific picture of the daily life, the 
aspirations, the struggles, and the adjust- 
ments of the immigrant. But he has not 
embraced it. The immigrant here be- 
comes a set of precise sentences and sta- 
tistical calculations. Not that precision 
and statistical accuracy are to be depre- 
cated; but what is needed more, if we are 
to understand the content of social life, is 
a description of the acts and words of men, 
women, and children; we need to know 
how they actually live, move, and have 
their being. It is not the intention of this 
reviewer to be severe on this particular 
author, who evidently is a beginner and a 
careful worker; but it cannot be made too 
emphatic that in North America we are 


putting too much faith in cold-white 


shining pages and deep-black-print tables 
to give us a view of social life; we are let- 
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ting erudition and formality atrophy the 
brains of young scholars. 

The Conclusions (as well as the Intro- 
duct.on, by Professor Carl A. Dawson) are 
directed to a justification of Canada’s 
policy of restriction of immigration. This 
almcst casts suspicion upon the intent of 
the whole volume; or, at best, it demon- 
strates once more how difficult it is for 
ever the social scientist to divest himself 
of nationalistic bias. International migra- 
tion springs out of world phenomena; it is 
a werld problem as much as intranational 
migration is a national problem and not 
that of a nation’s subdivision; interna- 
tional migration is a problem which de- 
mards concerted action on the part of the 
whole family of nations, and not arbitrary 
fiat >n the part of any one nation or group 
of rations. Or else trouble will brew for 
all of us; behold Japan and Italy on the 
rampage! Incidentally, there is historical 
irony in Canada’s restriction of the immi- 
gration of Britishers. 

CONSTANTINE PANUNZIO 

CGriversity of California at Los Angeles 


Pesniman, T. K. A Hundred Years of 
Anthropology. Pp. 400. New York: 
Macmillan Co., 1986. $4.50. 


The difficulties inherent in writing the 
history of a discipline which commands 
suco diverse techniques, employs such 
var ying methodologies, and investigates as 
great a range of problems as does anthro- 
polegy are of the first order. And to this 
statement the book under review offers 
strixing testimony as an object lesson. 
For though the author, the Secretary to 
the Committee for Anthropology in Ox- 
ford University, has attempted sincerely to 
core with his difficult assignment, the ma- 
terřal is so weighted by its errors of omis- 
siom and commission that the entire 
account is badly thrown out of focus and 
mwt inevitably confuse and mislead the 
reader. 

aiter a consideration of the scope of an- 
thropology and a discussion of the works of 
a miscellaneous collection of writers who 
lived from the time of the Greeks until 
18£5, three periods are treated: the “con- 
vergent period” (1835-1859), the “con- 
strictive period” (1859-1900), and the 
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“critical period” (1900-1935). A final 
chapter considers the future, while a 
chronological list of “men and events,” a 
table of congresses, anthropological mu- 
seums, societies, and periodicals, and a 
bibliography complete the work. 

It is in these lists of authors, of books, 
and of societies that the caliber of the 
work is most easily assessed. In the 
United States, for example, such anthro- 
pologists as Laufer, Kroeber, Lowie, E. C. 
Parsons, T. W. Todd, Swanton, Spinden, 
Speck, and Dorsey are not even mentioned; 
while of the next generation, the names of 
Spier, Linton, Hallowell, Redfield, and H. 
H. Roberts are glaringly absent. The ex- 
istence of the American Folklore Society is 
apparently not known to Mr. Penniman, 
nor of the University of Pennsylvania, the 
Brooklyn, or the Milwaukee ethnological 
museums. The University of California 
Contributions to Anthropology are not 
mentioned, nor the Columbia University 
Contributions, nor Human Biology, nor 
the Journal of American Folklore. 

Turning to the continent of Europe, the 
omissions are equally grave: Lindblom, 
Westermann, Delafosse, and Bogoras; 
Rivet, Thilenius, Czekanowski, and Kop- 
pers; von Luschan, Pittard, Jochelson, and 
Lundborg; Struck, Gusinde, Meinhof, and 
Sternberg. Neither the Anthropologischer 
Anzeiger nor the Ethnologischer Anzeiger 
is included in the list of publications and 
societies, nor the Société des Africanists de 
Paris nor the Société des Americanistes 
de Paris, each with its important journal. 
The International Americanist Congress is 
listed, but the author apparently is not 
aware of the fact that any meetings have 
been held since 1924. 

It might be claimed, however, that the 
principal attention of the book was under- 
standably directed toward British anthro- 
pology. Yet not only are the names of 
such British stalwarts as Maudsley and H. 
Ling Roth omitted but practically all of 
the brilliant younger group are likewise 
absent: Evans-Prichard, Schapera, Mrs. 
Hoernle, Driberg, Miss Caton-Thompson, 
and Forde, to name but a few. The jour- 
nal Oceania is not catalogued, nor the name 
of its editor, P. A. Elkin, given.e And so 
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Serious errors are also found in the text. 
For a historian of anthropology today not 
to know that the social evolutionary ap- 
proach of Marx and Engels (pp. 62-63) was 
derived directly by them from the work of 
Lewis H. Morgan is surprising but per- 
haps understandable; for him to list such 
works as the publications of the Jessup 
North Pacific Expedition, Nordenskjéld’s 
Comparative Ethnographic Studies, and 
Dixon’s Building of Cultures as (p. 331) 
“mainly in the evolutionary school” is un- 
pardonable. That none of the biometric 
work of Boas except that on the changes 
in head-form of immigrants should be 
mentioned, that his work in the field of 
Amerjcan Indian linguistics should be com- 
pletely ignored, that of his mass of eth- 
nographic production only the Eskimo 
study should receive notice, shows how 
little actual grasp of what has transpired 
in anthropology not during the last hun- 
dred years but during the last three dec- 
ades, the author possesses. To make no 
mention of Sapir’s linguistic work, espe- 
cially his book Language; to be silent con- 
cerning the researches of the laboratory 
headed by one of the most brilliant physi- 
cal anthropologists of the present time, T. 
Wingate Todd; to fail to notice the work 
of F. C. Bartlett, British psychologist; not 
to mention recent developments in Rus- 
sian anthropology or the extensive archxo- 
logical work being carried on in the 
New World—these are more than chance 
errors. 

That a full-length work on the history 
of anthropology would be highly useful to 
students of the subject and interested lay- 
men is obvious. But contemplating Mr. 
Penniman’s offering, one must conclude 
that Haddon’s small volume on the same 
subject is still our best source. Despite 
the fact that it offers no such pretentious 
documentation as Penniman’s book, it 
gives in its small compass by far the clear- 
est, truest, and best-balanced picture of 
the history of the discipline that can be 
had at the present time. 

Mervue J. Herskovits 

Northwestern University 


T Marg. Our Times. 
The Twenties. Pp. xx, 


Vol. VI. 
674. New 
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Nork: Charles Scribner’s Sons, 1935. 
1, $3.75. 


2, Let a columnist or an editorial writer 
‘achieve the most fleeting acclaim, and he 


straightway lusts to don the flowing robes 
of the seer. There is a future Gibbon lurk- 
ing behind the dustiest typewriter in the 


humblest city room. Yet even the best 


of reporters:bears about the same relation- 
ship tó the psychologist, the economist, or 
the’ philosopher whose function he usurps 
as a chiropodist, does to a surgeon. All of 
them operate on the body politic, but the 
viéwsman ought concern himself solely 
with its surface, and he produces effectively 
only as long as he does so. He has prom- 
ised his readers nothing more than eglight- 


-enment on ephemeral events and symp- 


toms, so that he distracts them needlessly 
when he introduces basic considerations. 
He is successful to the degree that he is 
penetrating about things easy te penetrate, 
and ignores all else. 

Consequently, for the same reason that 
Mark Sullivan is rated one of the truly 
great journalists of our times, he is also an 
inadequate and fumbling historian. In his 
first volumes, when he was content to re- 
main a mere chronicler who devoted his 
exceptional talents to embalming the sur- 
face phenomena of the days gone by, his 
work was fascinating and worth while. So 
skillful was his recording, so keen his power 
of recapturing the flavor of our youth, that 
these volumes had a wistful, nostalgic qual- 
ity not often attained. As he approaches 
today, his ambition and his horizon have 
both expanded, much to the detriment of 
his writing. The turn of the century was 
his meat. Our nation, considered as a 
whole, lived much the same sort of life as 
its component parts: parochial, self-satis- 
fied, with reactions uncomplicated and on 
the surface. It needed no profound in- 
tellect to preserve it for the ages. 

But the World War has of course 
changed all that, and it is part of the 
tragedy of Mark Sullivan that he knows it 
so well. He has struggled manfully to 
record the sad, baffled, complex maturity 
of our generation with the same compe- 
tence as he displayed toward its childhoode 


-But unfortunately the task is beyond him. 


Mr. Sullivan now concerns himself with 
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the Earding and Coolidge administrations, 
and he undertakes to evaluate them with 
the same cobwebby technique so effective 
when used on McKinley. He explains 
Harding by means of anecdotes which in- 
dicat2 that he was kind to his neighbors 
and -oyal to his friends. The apologists 
for Charles I did no more. He exonerates 
Daugherty of graft on the plea that this 
hard-boiled gentleman was so devoted to 
the President he would never have let him 
dowr. He tells about Debs and the strike 
epidemic of 1919 and Sacco and Vanzetti 
with never a word as to their social impli- 
cations. By the time he gets down to the 
things he really does well—the light com- 
menė on contemporary literature, fashions, 
songs, plays, and trivia—we are so sated 
with his sophomoric speculations on the 
mair. trends in American affairs that we 
are simply no longer in the mood. 

Mark Sullivan is no Charles Beard—not 
ever a Walter Lippmann; and he is hardly 
at Hs best when he is frantically trying 
to ke. 

ALPHONSE B. MLER 

Philadelphia 


Keyoprick, Benyamin Burks, and ALEX 
Maturws Arnett. The South Looks 
ai Its Past. Pp. viii, 196. Chapel Hill: 
University of North Carolina Press, _ 
1835. $2.00. 

It would be difficult to recommend this 
brief work too highly. Whether one 
wishes a readable essay for mature stu- 
den:s or a critical interpretation for’ other 
observers, it is equally available. The 
book might well be termed the intelligent 
No-therner’s guide to an understanding-of ;” 
the South—were it not that Southerners : 
ma, find it even more serviceable. In 
general, it affords an excellent example of 
the value of the historical approach in af- 
forjing insight into present social phe- 
nomena. a 

The advantages of this book over many 
otker good studies in Southern history ‘are 
briefly as follows: In chronological scope, .- 
it covers both the so-called ante-bellum and 
po:t-bellum periods. In form, it is con- 
demsed and provides a minimum of facts 
necessary to intelligent appraisals. In 
substance, it offers a balanced interpreta- 


Boox DEPARTMENT 


tion which is at the same time critical and 
eminently fair. Economic, social, and 
cultural developments all receive due con- 
sideration. i 

Southerners are told frankly of the short- 
comings of their section—and some of them 
have been very short. Northerners are re- 
minded that their half of the land has been 
responsible for certain Southern difficul- 
ties, and that some of their criticisms of 
Dixie have been superficial and unmerited. 
There is even a fling at Mr. Mencken, who 
deserves it. 

But the major theme is the triumph of 
industrialism over agriculture since 1870, 
and the various gains and losses incident 
thereto. It is made clear that the present 
economic and social situation in the South 
is critical, and that the Nation as a whole 
may well be concerned. There is no 
preachment, but simply a presentation of 
hard facts and of conclusions which seem, 
even from a moderately liberal point of 
view, well-nigh unavoidable. 

Ricuarp H. Suryrocx 

Duke University 


Smirs, Cuartes W., Jr. Roger B. Taney, 
Jacksonian Jurist. Pp. xi, 242. Chapel 
Hill: University of North Carolina 
Press, 1936. $3.00. 


Quite suddenly there has been a rush of 
biographers unto the late Chief Justice 
Roger B. Taney. But the author of this 
new study has adopted so different an ap- 
proach that he does not seem to be thresh- 
ing old straw. He has concerned himself 
only in the most incidental way with the 
factual side of Taney’s life. Instead, he 
has devoted himself entirely to a presenta- 
tion and evaluation of the Chief Justice’s 
views on the Constitution and the basic 
political economy of the United States. 

Taney’s dicta represent a compromise— 
plausible, subtle, but sometimes almost 
contradictory—between the Federalist doc- 
trine of an all-powerful central govern- 
ment and the Jeffersonian insistence on 
reserved states’ rights; between the absorp- 
tion in the sacredness of private property 
which characterized his predecessor, and 
the emergent demand for a paramount pub- 
lic interest. 

To say that the welfare of the average 
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citizen depends more on states’ than na- 
tional rights, or vice versa, is to pronounce 
an absurdity. The question arose only 
out of the special circumstances which at- 
tended the birth of the Nation itself, and 
it continued to live because it was along 
state boundaries that the struggle between 
slavery and free soil was enacted. Majori- 
ties in favor of slavery existed in the indi- 
vidual states long after they had vanished 
in the country taken as a whole. Conse- 
quently, the doctrine of states’ rights be- 
came a fetish in the South, and the spread 
of nationalism met an impenetrable bar- 
rier. 

Even today, all political parties some- 
times advocate and sometimes resent Fed- 
eral e&hcroachment on states’ rights. There 
is no basic difference, and men are swayed 
by temporary considerations which point 
one way at one time and the opposite at 
another. 

Had it not been for his bias toward the 
institution of slavery, it is likely that Taney 
would have been only too ready to follow 
Marshall and strengthen the central au- 
thority to the limit of constitutional in- 
terpretation. He viewed with distrust the 
tremendous uprush of the commercial in- 
terest, generally at the expense of the 
agrarian. He sensed that as the financial 
power expanded beyond state limits, the 
only way to cope with its more selfish as- 
pects was in a parallel expansion of the 
Federal authority. 

Accordingly, Taney tried to develop a 
constitutional concept which left the states 
supreme as far as the special economic 
problem of human servitude was con- 
cerned, but which implemented the cen- 
tral government to deal with all other fiscal 
and social problems whatsoever. 

There was therefore a furtdamental 
lesion in Taney’s logic. His sympathies 
were being tugged in opposite directions, 
and his reasoning shows the effects of the 
strain. Dr. Smith, his present biographer, 
has tried manfully to reconcile this basic 
conflict, and to re-endow Taney with an 
orderly and coherent philosophy. But it 
is only with major reservations that this is 
possible. Dr. Smith ought to have admit- 

*ted that Taney lived at a period when a 
completely logical outlook was too much 
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for any public servant. No man could 
keep his intellectual integrity and serve 
all sections of the Nation. 
Atpuonse B. Miter 
Philadelphia 


Swisher, Cant Brent. Roger B. Taney. 
Pp. x, 608. New York: Macmillan Co., 
1935. $5.00. 

Chief Justice Taney, upon whom Andrew 
Jackson thrust the thankless task of suc- 
ceeding John Marshall, was in many re- 
spects a curious and contradictory figure. 
Here was a man whose bent was essentially 
legalistic, inclined to follow wherever 
calm, dispassionate reason might lead. 
Yet he was born into an age so dominated 
by faction that pure logic was too austere 
for all save the stoutest souls, and he was 
not among them. Every basic impulse 
drew him toward a, chaste integrity of 
mind, but his weakness and prejudices 
kept him forever apart from it. The pres- 
sure of special circumstances, bearing 
down on one unequal, quite excusably, to 
resisting it, converted an aloof logician into 
a violent partisan. Can we know what 
acute inner tragedy Taney endured over 
his struggle to clothe his devotion to 
the Southern cause in the semblance of 
justice? 

Dr. Swisher has done a magnificent piece 
of work in presenting the story of this tor- 
tuous career. He has depicted with equal 
competence the two periods into which 
Taney’s life so naturally divides itself. 
The first covers the years during which he 
served with distinction as Jackson’s chief 
adviser in his battle against the United 
States Bank. The second embraces the 
three decades through which he presided 
over the Supreme Court and sat in judg- 
ment on’ some.of the most controversial 
questions ever to come before it. 

Dr. Swisher displays an exceptional 
command over his material. There are 
few historians capable of thinking so 
straight on the obscure economic problems 
involved in this early conflict between 
agrarianism and industrialism, between 
those who create wealth by production and 
those who create it by manipulation, be- 
tween those who believe that all wealth® 
depends on the fruitfulness of the earth 
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and those who believe that the floreation 
of irterest from principal is the same as 
the growth of grain from the soil. Equal- 
ly, tae author can remain cool and objec- 
tive amid the passions which brought on 
the Zivil War. True, he has been a little 
too prone to over-rate the patriotism of 
Tansy and Jackson on the one hand and 
the zreed and unscrupulousness of Nicho- 
las Biddle on the other. But what biogra- 
pher could have been staunch enough to 
resis= this? 

Dz. Swisher’s one major error of judg- 
menz, to my mind, is his insistence that 
Tanzy and the other Southern sympathiz- 
ers en the Court went so far beyond the 
imnrediate requirements of the Dred Scott 
case because they believed a final disposi- 
tion of the basic issues, even though they 
were all determined in favor of the slave 
faction, was what was needed to end dis- 
pute and soothe passions. I cannot bring 
myself to feel that such experienced jurists 
as Taney and his associates actually be- 
lieved their mere obiter dicta could settle 
a controversy so deeply grounded in human 
souls, Is it not simpler and more reason- 
able to assume that these men, despite the 
show of impartiality they were compelled 
to make, were partisans too, doing their 
partisan utmost for the cause they had at 
heart? 

Aurxonss B. Mrier 

Philadelphia 


Monacuan, Franx. John Jay. Pp. xi, 
4€7. Indianapolis: Bobbs-Merrill Co., 
1€35. $4.00. 

Distorted emphasis is one of the banes of 
biography, and the inferiority complex is 
one of its chief causes. Only it is the 
anxety of the biographer in behalf of his 
herc, rather than any inhibitions of the 
latter, that must bear the blame. 

Tais is the flaw which prevents Dr. 
Moraghan’s scholarly and exhaustive 
stucy of John Jay from becoming that final 
and authoritative one for which historians 
have a real need. The learned doctor has 
starzed off convinced that his prototype 
has been misused by history, and sets him- 
self to redress the balance. He believes 
that Jay has gotten a raw deal from glory, 
to the advantage of Washington, Frank- 
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lin, Adams, Hamilton, and other revolu- 
tionary worthies. It oppresses his sensi- 
bilities, and he goes through all the gauche 
motions of the inhibited avid for front- 
page space. 

These are particularly noticeable in the 
account of the peace conference at Ver- 
sailles, from which the thirteen colonies 
emerged a nation. So inordinately has Dr. 
Monaghan emphasized the work of Jay, so 
grossly have the efforts of John Adams and 
Franklin been soft-pedaled, that Jay ap- 
pears chiefly responsible for the compact. 
The truth is, of course, that he had no 
more to do with the independent negotia- 
tions with the English delegates than had 
Adams; and he had nothing whatsoever to 
do with the infinitely delicate diplomacy 
whereby Franklin reconciled the French 
to the gains won by these separate and 
unauthorized discussions. Indeed, it was 
the tactics of Jay, as well as Adams, 
that helped to make Franklin’s task so 
difficult. 

Dr. Monaghan has lavished a world of 
capable scholarship to record the detailed 
story of Jay’s services to his state and his 
country as president of the Continental 
Congress, envoy to the Spanish Court, 
peace commissioner, first Chief Justice, 
negotiator of the treaty with Great Brit- 
ain, principal author of the Constitution of 
New York, and one of the State’s early 
governors. But he has lessened the value 
of his labors by attempting to magnify 
these services beyond what history has de- 
clared them entitled to. 

John Jay had the intellectual equip- 
ment for first-rate fame, but not the per- 
sonality. Part of the impress which a 
great man makes on his time depends on 
his ability to rouse the souls of his con- 
temporaries—to, compel them to accept 
his leadership out of love or reverence— 
not from mere reasonable agreement. Jay 
lacked none of the qualities of greatness 
except the dynamic element. He could 
-not arouse enthusiasm, or inspire the will 
to do or die. This, unfortunately, is 
vital; and no amount of research or reason- 
ing can replace it in the final estimate of 


history. 
ALPHONSE B. Murer 
Philadelphia 
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GOTTSCHALK, Louis. Lafayette Comes to 
America, Pp. xiii, 184. Chicago: Uni- 
versity of Chicago Press, 1935. $2.00. 
The purpose of this little monograph is 

to portray the neglected early life of this 

most aristocratic lover of democracy, and 
to discover whence sprang such an unex- 

pected affection. Within the limits im- 

posed by a theme of so special and cir- 

cumscribed a nature, Mr. Gottschalk has 
produced a study at once ingratiating and 
authoritative. There is a charm about his 
method which makes us forget the pains- 
taking character of his documentation. 

What can be more praiseworthy? 

The author presents a very provocative 
portrait of the maturing Lafayette. Lib- 
erty, quality, all the flatulent enthusiasm 
which the cause of the Colonists inspired 
in absolutist French circles—these ap- 
pealed to the young aristocrat not because 
they struck a responsive chord in his own 
mental processes, but because he was being 
made to realize that he was not a very 
successful or secure aristocrat in his own 
right, but would be condemned to slink in 
his wife’s shadow just as long as he ad- 
mitted the validity of birth and inherited 
position. Democracy was to Lafayette not 
so much a’passion as an escape; no child of 
the intellect, but of the inferiority com- 
plex. 

It is an arresting and stimulating view- 
point, 

ALPHONSE B. MLLER 

Philadelphia 


Ertincrr, Amos AscssBacu. James Ed- 
ward Oglethorpe, Imperial Idealist. Pp. 
xi, 348. New York: Oxford University 
Press, 1935. $5.50.. 


The career of General Oglethorpe is a 
striking example of the pitfalls which beset 
those who undertake the biographies-of the 
near-great. No man ever breathed whose 
intentions were worthier, or who was 
oftener inspired by the will to help his fel- 
lows. Had his capacity been equal to his 
impulses, his place in history might have 
been impressive indeed. Indeed, because 
he was only a well-meaning fumbler, he 
survives as an appealing but futile fig- 
fire. The biographer who does no more 
than set down all the details of his long 
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life may seem thereby to overstate its 
significance. 

The son of two fanatical Jacobites, Ogle- 
thorpe embraced and abandoned the Lost 
Cause ‘with equal inconsequence. The 
scandalous treatment of those condemned 
to English jails next enlisted his humani- 
tarianism. He became the leader of one 
of those effervéscent reform movements 
which thunder so loudly and accomplish so 
little. Its leading spirits staked every- 
thing upon legal proceedings against the 
guilty before juries packed for acquittal. 
When this collapsed, Oglethorpe laved his 
conscience with a fury of ado on amiable 
and castrate committees. He was for a 
long while in Parliament, setting out as 
one of the white-haired boys and endihg as 
a chaser act. He devoted the best years of 
his life to the establishment of Georgia. 
It was his crowning deed, yet his activities 
came to an inglorious close simply because 
of his talent for making enemies. When 
the Jacobites embarked on their final mad 
adventure, Oglethorpe somehow wangled 
an important command in the army of de- 
fense. Fiasco was the result, because this 
impetuous fire-eater grew cautious at the 
one moment in his career when impetuosity 
was most clearly indicated. He endured 
for long decades thereafter, in an obscurity 
gradually eased by the provocative aspects 
of mere survival. In his old age he be- 
came a hanger-on of the circle whose 
luminary was Samuel Johnson, tolerated 
because he had befriended so many of them 
in their early struggles, because he had be- 
come a curiosity akin to a voice from the 
tomb, and because he gave such lavish 
dinners. 

This is the character whom Dr. Ettinger, 
with considerable skill and yet greater in- 
dustry, his seen fit to resurrect. He de- 
serves much praise for the restraint with 
which he evaluates the man upon whom 
he has expended such a wealth of research 
and reflection. No one who depends on 
this source alone will harbor any exagger- 
ated notions about the importance or the 
ability of General Oglethorpe. 

In a rather extensive acquaintance with 
historical writing, I have rarely come 
across a work with so profuse a display of 
documentation. I must congratulate its 
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author on sowing such a luxuriant crop of 
wild aotes. 
Aurronss B. Murr 
Philadelphia 


Dunaway, Waynanp Fuuuer. A History 
of Pennsylvania. Pp. xxiii, 828. New 
Yerk: Prentice-Hall, Inc., 1935. $5.00. 
Teo little attention has been paid to 

state history, and the constant need for 
facts about: state development can be met, 
in most cases, only by reference to such 
histozical chapters as are attached to vol- 
umes of paid biographies. Prentice-Hall 
are endeavoring to remedy this situation 
by publishing a series of scholarly state his- 
tories, of which this book is one. 

Professor Dunaway has considered the 
subject in its larger possibilities. He has 
not confined himself to the hackneyed po- 
litical story but has given extensive treat- 
ment to the economic, social, and cultural 
phases of the history of the commonwealth. 
He vides the book into two parts, using 
1790 as the point of division. In each 
section he first tells the political story and 
then devotes chapters to Population, Land 
and Labor, Agriculture, Manufactures, 
Trarsportation and Trade, Social Life and 
Customs, Religion, Education, and Cul- 
ture. Much of this work has had to be 
done in the sources, because unfortunately 
there is so little monographic material on 
Penrsylvania history. Now for the first 
time we have in handy compass the story 
of tke manifold development of the com- 
mon-vealth. 

Dr. Dunaway has a clear and interesting 
style. His chapters are well organized and 
present complete units. His tone, particu- 
larly in dealing with the troubled partisan 
histcry of the State, is judicial. In dis- 
cussing and comparing the characteristics 
and achievements of the various races and 
relig ons, he is eminently fair. A good map 
of the State is printed as a frontispiece. 
Not the least of the excellencies of the 
worl. is the series of bibliographical notes 
at the end of each chapter. Pennsylvania 
at last has a convenient and comprehensive 
histcry, useful alike as reference work and 
textbook. 

‘ Roy F. Nicrors 

University of Pennsylvania : 
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Mack, Erre Mona. Nevada: A History 
of the State from the Earliest Times 
through the Civil War. Pp. 495. 
Glendale: Arthur H. Clark Co., 1935. 
$6.00. 

Nevada, the third state west of the 
Rockies to be admitted to the Union, large 
in area but small in population, has had 
an unusual history. As one rides in com- 
fort on a modern carrier across the deserts 
of Nevada, one i8 likely to forget Nevada 
until Reno is reached. So, too, was it 
neglected by the Spaniards; and to the ex- 
plorer, the emigrant, and the trader, it was 
an obstacle to be overcome. In the same 
way the historian has passed it by with 
scant attention. 

The western movement, that set of 
forces that sent the tide of settlement 
from the Atlantic to the Pacific, dealt fan- 
tastically with Nevada. It reached the 
eastern edge of the arid lands in the second 
quarter of the nineteenth century, paused 
momentarily, then leaped across the Con- 
tinental Divide and the Great Basin to the 

- greener lands of the Pacific Coast. Ne- 
vada was left to its solitude. It was the 
crossroads of numerous trails, but was not 
the objective of a single one. California, 

Oregon, the Golden West—these were the 

objectives of trader, trapper, and emi- 

grant alike. 

But Nevada’s history is a colorful one, 
and it is fortunate to have for its historian 
Doctor Effie Mona Mack. With infinite 
labor Dr. Mack has unearthed and told 
the story of Nevada from its beginnings 
until after the Civil War. She has care- 
fully sifted an overwhelming mass of ma- 
terial—manuscript accounts, government 
documents, newspapers, and books—and 
has written a scholarly history of the 
“snow-clad” state. But she has done 
more; she has made of it a human docu- 
ment, replete with stories and written in 
an interesting style, in contrast with the 
majority of scholarly works. 

Nevada’s history, Dr. Mack tells us, is 
unique among state histories. It reached 
its majority suddenly, and its relations with 
the Federal Government are largely con- 
fined to the few years between 1850 and 
1866. During this short time Nevada wit- 
nessed its settlement by Zionites and its 
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political delimitation as part of Utah Ter- 
ritory, New Mexico Territory, and Nevada 
Territory, and finally emerged in 1863, 
after but three years as a territory, a state 
in its own right, of great expanse and small 
population. It was Nevada’s ardent sup- 
port of the Union cause during the Civil 
War, plus a desire to obtain more votes for 
Lincoln, that gave Nevada statehood with 
a voice in the Senate equal to that of her 
more populous sisters. 

Between 1850 and 1869 occurred the es- 
tablishment of political institutions, dis- 
position of public lands, settlement of the 
Indian question, the adoption of the Na- 
tional Mining Code, and adequate trans- 
portation and communication. The pe- 
riod witnessed “also the settlement of 
Nevada. As California’s population boom 
resulted from the discovery of gold, so did 
Nevada’s result ffom the discovery of 
silver. The opening of the Comstock 
Lode and other deposits drew the excess 
population of California back over the 
Sierra Nevadas and settled it in western 
Nevada, still the center of population 
of that state. Thus Nevada illustrates 
the eastward trek of the westward move- 
ment. 

The greater part of the volume is de- 
voted to a full discussion of the period 
from 1850 to about 1869. This portion of 
the book is by far the best, and consti- 
tutes Dr. Mack’s greatest contribution. 
A number of chapters are given over to 
geography, geology, flora and fauna, and 
the Indians. Three chapters are devoted 
to exploration, emigrant trails, and Fre- 
mont. Then follows the major portion, in- 
cluding full discussions of the Mormon set- 
tlement, political anarchy, silver rush to 
Washoe, territorial status, statehood, the 
railroad, Civil War, Federal relations with 
the Indians, the military, and the “last 
stand of the Indian.” The last chapters 
deal with the years just succeeding 1866, 
and include Geographie Evolution of Ne- 
vada, From Preémption to Ownership, and 
Nevada's Age of Silver. 

Four appendices list the military and 
territorial governors of Nevada, her terri- 
torial delegates, her representatives to Con- 
gress, and finally, the governors of the state 
from Republican Blaisdel (the first) to 
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Democratic Richard Kirman, the present 
incumbent. 

The volume is adorned with the appa- 
ratus of scholarly products of true mem- 
bers of the historical guild. It contains 
897 footnotes, a full bibliography, an index, 
a number of illustrations, and a few sketch 
maps. Dr. Mack’s valuable contribution 
to the history of the West is a praiseworthy 
product of the new historical research. 
Her efforts are to be commended and her 
volume should be read by Easterners as 
well as Westerners. 3 

A. P. NAsSATR 

State Teachers College, California 


Rypsorp, Jonn. Foreign Interest in the 
Independence of New Spain. Pp.exii, 
347. Durham, N. C.: Duke University 
Press, 1935. $3.00. 


This account of the disintegration of the 
first European world empire begins with 
the story of plotting that took place within 
forty years of its foundation. The ambi- 
tion of Spanish captains, the resentment of 
the Creoles against the Castilians, and the 
grievances over trade restrictions account- 
ed for the first independence movements. 
Then came the expulsion of the Jesuits, 
which left a persistent band of die-hard 
refugees ready to welcome any ally against 
the King of Spain. Then came the French 
Revolution, the effects of which reached 
Mexico in the form of books and travel 
tales by wandering Frenchmen. 

Dr. Rydjord has gleaned from the Mexi- 
can archives many interesting details of 
the fight waged against these influences by 
the civil power and the Inquisition. The 
independence party came to include, along 
with the extreme clerical Jesuits, the ex- 
treme anti-clerical partisans of the “rights 
of man.”* At the time of the Franco- 
American naval war, the soundings were 
made for an Anglo-American alliance to 
despoil the Latin nations of their colonies. 
Then came Napoleon, the Louisiana Pur- 
chase, and the conspiracy of Aaron Burr. 

Though the title of the book suggests 
that the foreign interest in New Spain is 
to be the leading theme, the internal 
movements toward independence occupy 
almost as much of the author’s attention 
as the foreign influences. And strangely 
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enougl, the analysis of foreign interests, 
though it always shows considerations of 
trade im the background, establishes much 
more clearly that policies of conquest or 
liberat.on developed as adjuncts to Euro- 
pean igh policies. The imperialism of 
the eizhteenth and nineteenth centuries, 
like th= imperialism of the age of Bismarck, 
Salisbury, and Aerenthal, was not a simple 
commercial proposition, but an aspect of 
power politics, 
Rosert C. BINKLEY 
Western Reserve University 


Hosss, Jean. Hawai: A Pageant of the 
Soil Pp. 185. Stanford University: 
Starford University Press, 1935. $2.50. 
People of native ancestry today make 

up about one seventh of the total popula- 
tion o: the Hawaiian Islands. The author 
of this volume does not tell us how many 
of Ha-vaii’s 4,500,000 acres are now held by 
the descendants of the native inhabitants 
who oace possessed all of them. It is well 
known, however, that these people have 
lost centact generally with the land. 

More than fifty years ago Whitney 
noted that four million acres were owned 
by fewer than six thousand freeholders, 
“and of this total probably three and a 
half million are held by less than one hun- 
dred parties.” 

Many of the leading business and landed 
familes in Hawaii—such as the Alexander, 
Atherton, Baldwin, Bishop, Castle, Cooke, 
Lowrey, and Wilcox families—are de- 
scendants of the early missionaries. It 
frequently is charged that these mis- 
sionaties were even more successful in 
furthering their own secular interests than 
they xere in converting the natives to the 
new religion. Many and bitter have been 
the caarges of dishonesty and corruption 
leveled against them. Quite naturally, 
their descendants are sensitive about the 
matter. 

The patron of this volume, a member of 
one ef the so-called missionary families, 
and -he author are concerned to lay the 
ghost of these charges once and for all. 
So fer as marshaling the facts goes, they 
seem to have been rather successful. 

The alienation of native lands in colo- 
nial areas throughout the world is not to 
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be understood simply in terms of honesty 
and dishonesty. When two racial and 
cultural groups come together in a com- 
mon territory, their different conceptions 
of land holding and utilization come into 
conflict as a part of the general process of 
culture contact. In colonial areas the 
transition from a system of communal con- 
trol and ownership to a more individualistic 
system of land holding and utilization 
based upon a money economy is a normal 
accompaniment of Westernization and 
even, as many missionaries have conceived 
it, of Christianization. 

The author is to be congratulated upon 
the completion of an interesting and im- 
portant book, but it is unfortunate that 
the normative concern prevails. There is 
an excellent opportunity for some student 
to study land alienation in Hawaii as an 
aspect of culture contact and in a frame 
of reference which would make Hawaii 
comparable with other colonial areas, past 
and present, and thus give the Hawaiian 
experience general as well as local sig- 
nificance. 

Enear T. THOMPSON 

Duke University 


Sretcer, G. Nys. A History of the Far 
East. Pp.wii, 928. Boston: Ginn and 
Co., 1936. $4.75. 


Professor Steiger has prepared for the 
general reader and the student alike a prac- 
tical, suggestive introduction to the history 
of the Far East. Its comprehensiveness 
both as to space and as to time—including 
as it does India, Central Asia, Siam, the 
East Indies, China, and Japan, and out- 
lining for each its history from earliest 
times to the present—naturally limits the 
author to a presentation, as he states, of 
“the barest outline of the story.” To en- 
able the reader to go further into any par- 
ticular phase, lists of references have been 
appended to each chapter, while the bibli- 
ography at the end of the book, compris- 
ing nearly a thousand items, includes with 
but few omissions the better available 
works in Western languages. 

Years of teaching in the field no doubt 
have given the author an awareness of the 
problems confronting the average student 
who for the first time is entering upon a 
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study of Oriental history. He has taken 
care not to clutter the text with unessen- 
tial detail, place names, and the names 
of personages. Moreover, he has added 
interpretative material which the instruc- 
tor in Western history might rightfully 
assume was a part of the average college 
students’ knowledge derivable in part from 
their previous courses in Western history 
and literature. The Western student con- 
fronted for the first time with the strikingly 
different philosophies, modes of thought, 
and social organizations of Far Eastern 
peoples can best come to grasp them as he 
sees them evolving in a time-space setting. 
This necessity for presenting adequate 
background material justifies the author in 
going back to tlte earliest times for each 
major cultural area with which he deals in 
a book two thirds of which deals with the 
period since the arrival of the Europeans in 
the Far East via the sea route four hun- 
dred years ago. 

Professor Steiger gives in his introduc- 
tion, as one of his reasons for including the 
earlier material, the desire to reveal to the 
students that the peoples of India, China, 
and Japan have developed great and 
unique civilizations of their own, certain 
features of which are still vital and are 
conditioning the course of events in the 
contemporary Far East. These factors 
are determining in large measure the course 
of the clash between the West and the East, 
which is one of the most significant episodes 
in contemporary world history. 

Though the author has made a conscien- 
tious attempt to select his materials so as 
to present a balanced account as between 
cultural and political events, he has failed 
to achieve his objective in some important 
respects. Political and diplomatic events 
occupy an unduly large share of the space, 
particularly in the modern period. For 
example, only half a page (p. 117) is de- 
voted to a summary of the development of 
printing in China, which is inaccurate at 
several points. Only about two pages (pp. 
838-9) are devoted to “China’s Intellectual 
Revolution,” reducing the account of the 
very significant pat hua or vernacular 

¿movement to a subordinate clause in a 
sentence. Nor is adequate space given to 
economic matters centering around the 
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nature and rate of the industrialization of 
Eastern societies and the problems arising 
therefrom, the amount of natural resources, 
the development of foreign trade, the 
growth of modern cities, and the develop- 
ment of labor unions. There are a number 
of striking errors, such as the statement 
(p. 707) that Sun Yat-sen, the revolution- 
ary, codperated with the reformers K’ang 
Yu-wei and Liang Ch’i-ch’ao in the abortive 
reform movement of 1898. The minor er- 
rors, most of which no doubt are typo- 
graphical, will no doubt be corrected in a 
future edition. A fuller index than the 
present one, which scarcely extends beyond 
proper names, as well as more cross refer- 
ences would considerably enhance the 
utility of the book. 7 K 
Despite the errors and criticisms indi- 
cated or intimated above—and what text- 
book is without them?—Professor Steiger 
has written a very readable and under- 
standable account of the history of Eastern 
and Southern Asia. It will serve further 
to stimulate a broader and more sympa- 
thetic interest in and understanding of the 
civilizations of Asiatic peoples, as well as 
induce an appreciation of the difficult prob- 
lems with which they are confronted— 
many of which have arisen from the con- 
tact with an aggressive, industrialized West. 
Cyrus H. Preare 
Columbia University 
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